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English summary 
 

Introduction 

This dissertation concerns the subject of pensions for the self-employed and comprises a legal analysis 

of the regulations concerning their access to the Dutch pension system.  

 

The growth of self-employment in the Netherlands has prompted increased interest in the subject of 

pensions for the self-employed, who risk accruing insufficient pensions unless they themselves plan 

for old age. The great majority of self-employed persons in the Netherlands are expected to manage 

their pension plans on their own. For most employees, on the other hand, a contract of employment 

requires participation in an employer’s second pillar pension plan. A large portion of self-employed 

workers who do save for retirement make provisions outside the regular pension system. Numerous 

studies show that 43% of the self-employed fail to reach a replacement income of 75% their last in-

come, which is the benchmark for an adequate pension in the Netherlands. 

 

While in the current debate on the future of the pension system there is concern for the position of 

the self-employed, the discussion is mainly focused on the design of second pillar pension contracts. 

The general impression is that the self-employed should have better access to a pension system. In the 

search for effective and efficient measures to improve pensions for the self-employed, it is important 

to have insight into the legal framework which currently governs their access to the pension system. 

My dissertation intends to provide this insight and aims to contribute to the design of a pension system 

in which the self-employed can build adequate pensions.    

 

Central research subject 

The central subject of this dissertation is a study of the legal framework governing self-employed work-

ers’ access to supplementary second pillar pensions. The goal is to explore how access can be improved 

and see which laws and regulations need revision to do so. The central question of this dissertation is:  

 

 

HOW IS ACCESS TO SUPPLEMENTARY PENSION REGULATED FOR THE SELF-EMPLOYED, HOW CAN 

THIS ACCESS BE IMPROVED AND WHAT ADJUSTMENTS TO LAWS AND REGULATIONS ARE NEEDED 

TO ACHIEVE THIS? 

 

 

Firstly, the study takes stock of the current pension options legally available to the self-employed. This 

inventory focusses on how access to supplementary pension is facilitated by law. Secondly, the study 

explores ways of adapting the framework of civil law concerning supplementary pension to include the 

self-employed. I have done this using three types of measures which I discuss in this dissertation. 

 

The research was started on January 1 2013 and closed on June 1 2019. Developments after this date 

are included to a limited extent. 
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Nine research questions  

The central subject of research is developed in four parts with nine research questions, which I handle 

systematically in chapters two through ten.  

 

Part I Self-employment and pension 

 

First research question 

The first question is handled in chapter two. It considers how the term ‘self-employment’ is described 

in pension law and other legislation relevant to pensions and how I interpret the term in this disserta-

tion.  

 

In legal terms there is no unequivocal legal definition for the term self-employment.  

Normally the legal concept in a particular area of law is linked in daily speech to the concept of self-

employment (or self-employed without personnel, also referred to with the Dutch acronym ‘zzp’er’). 

 

In labor law, the concept of self-employment is framed in terms of a commission or contracting agree-

ment. In this context, the crucial distinction with a contract of employment is the absence of a hierar-

chical relationship to an employer in charge. Current jurisprudence must be considered holistically to 

determine whether a labor contract exists, taking into account the interplay of all relevant facts and 

conditions of any given situation. In Dutch income tax law, however, the entrepreneur is the legal sub-

ject that most resembles self-employment. In this context the most important element is the ac-

ceptance of entrepreneurial risk. The legal qualification of an employment relationship is often ambig-

uous in the Netherlands. In practice this creates legal uncertainty. Legislators have long tried to resolve 

this issue but have not yet succeeded in finding functional and comprehensive legislation. 

 

Neither does pension law provide a definition of self-employment. The Dutch Pensions Act (further 

referred to here as the ‘Pensioenwet’), the Industrywide Pension Fund Obligatory Participation Act 

(hereafter ‘Wet BPF 2000’), and Professions Pension Scheme Obligatory Participation Act (hereafter 

‘WVB’), all fail to provide further description of the term self-employment. In my research as to how I 

want to define self-employment in legal terms, I choose the term entrepreneur according the defini-

tion in the Dutch Income Tax Act 2001. I see this as the most encompassing and useful qualification to 

describe the self-employed. This term makes clear that self-employed individuals are considered to 

participate in the economy for their account and risk.  

 

Second research question 

The second inquiry, discussed in chapter three, is how the term pension is defined for the self-em-

ployed, how their access to pension is regulated and how they accrue pension.  

 

According to prevailing legal doctrine, pension consists of two elements, namely the income replace-

ment element and the subsistence element. The question is what sort of employment relationship 

forms the basis of a supplementary pension. In my opinion the nature of the employment relationship 

is irrelevant. Self-employment might also form the foundation for supplementary pension. 

 

Dutch pension legislation fails to provide a well delineated definition for the term pension. Pension in 

the ‘Pensioenwet’ is described as old-age pension, workers’ disability pension or survivors’ pension as 
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agreed to between employer and employee. Apart from this summary of permitted pension types, 

there is no substantive definition of the term pension. The ‘Pensioenwet’ links pension to the labor 

agreement. This link means that the ‘Pensioenwet’ does not provide an independent legal basis for 

self-employed workers.  

 

The Dutch pension system consists of three pillars, each with its own goal and legal framework. The 

Dutch state pension (‘AOW’) is a basic state income provision at minimum subsistence level for all 

residents. The second pillar offers a supplement to the ‘AOW’ with the goal of maintaining the standard 

of living during retirement. The second pillar pension refers primarily to pensions that have been ne-

gotiated in labor agreements between employers and employees. Self-employed individuals only have 

access to one of these pension funds if the fund decides to expand its scope to include them as oblig-

atory members, deeming them either as someone who works within the branch in the case of an in-

dustrial pension fund, or as a fellow professional in the case of a pension scheme for a particular pro-

fession. Since so few self-employed workers participate in these second pillar funds, the second pillar 

has little practical relevance for them. The third pillar refers to the market for life annuities which can 

be purchased on an individual basis.  

 

In addition to these three pillars, the fourth and fifth pillars are sometimes mentioned. The fourth pillar 

refers to individual retirement savings outside the three pillar system, such as personal savings, invest-

ments or home-owner equity. The fifth pillar consists of human capital: the ability to work full-time or 

part-time beyond the retirement age for state pensions. Studies show that most self-employed work-

ers save for retirement in the fourth pillar. This means that a growing segment of workers prepares for 

retirement outside the (traditional) pension system.  

 

Using the research available on pension for the self-employed I conclude that they have mainly made 

supplementary provisions outside of the three pillar system. The vast majority can not access the sec-

ond pillar and options in the third are often left untouched. The ‘AOW’ is usually augmented with home 

equity and other savings in the fourth pillar. These resources however are not purpose-bound. They 

may also be tapped for other expenditures.  

 

Part II Supplementary pension for the self-employed 

 

Third research question 

Handled in chapter four, this query looks at the legal options the ‘Pensioenwet’ and ‘ Wet Bpf 2000’ 

offer to self-employed workers to establish pensions in the second pillar. These two laws form the core 

legislation for supplementary pensions in the Netherlands.  

 

The aim of the ‘Pensioenwet’ is to safeguard pension reserves and the rights of participants in a sup-

plementary pension plan, and governs all pension agreements between employers and employees. 

Freedom of contract is the starting point. Essentially, the ‘Pensioenwet’ governs the relationship be-

tween employer and employee. The ‘Pensioenwet’ can also apply to self-employed workers who have 

been brought under the remit of an obligatory pension fund’s plan. The ‘Pensioenwet’ is also applicable 

to self-employed workers who voluntarily continue as participants in a pension plan after having been 

members as employees.  
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The ‘Wet Bpf 2000’ forms the legal basis by which participation in an industrywide pension fund can 

be made obligatory (for all workers in the industry or branch). The minister of Social Affairs and Em-

ployment can make participation mandatory when requested to do so by a clear majority of branch 

and union organizations in the sector. A mandate for the entire industry or branch serves a social pur-

pose, on the one hand, and prevents rivalry in the area of pensions within the sector, on the other 

hand. Based on the ‘Wet Bpf 2000’, about three-quarters of the Dutch employees participate in a man-

datory pension plan. Not only employees, but also the self-employed may be subject to this mandate. 

In practice, the ‘Wet Bpf 2000’ has little meaning for self-employed workers: only 1% of them partici-

pate in a mandatory pension plan. 

 

Based on the findings of this fourth chapter I make proposals in chapter ten for improving options for 

voluntary participation, implementing an option for voluntary participation in the second pillar, and 

improving access to and participation in an industrywide pension fund.  

  

Fourth research question 

Discussed in chapter five, the fourth query considers legal options the ‘WVB’ offers to self-employed 

workers for participation in a second pillar pension scheme for professionals.  

 

The ‘WVB’ forms the legal framework for making participation in a pension scheme for professionals 

mandatory. In essence, the ‘WVB’ enables the minister of Social Affairs to require members of a pro-

fession to join their profession’s fund when a clear majority of fellow professionals – as represented 

by professional associations – submit a request. The ‘WVB’ is mainly intended for independent profes-

sionals (for example, general practitioners, physiotherapists or pharmacists). I conclude that the ‘WVB’ 

dictates a closed system for membership in mandatory supplementary pension. Participants must 

qualify as members of the profession, meaning in short, they must be registered as independent prac-

titioners. Most self-employed workers do not have these qualifications. They operate as independent 

entrepreneurs but not as independent professionals according the ‘WVB’. Due to its closed system the 

‘WVB’ offers little room for the self-employed operating as independent entrepreneurs.  

 

Part III Pension for the self-employed and Europe 

 

Fifth research question 

The fifth question discussed in chapter six is whether European law offers any options for self-em-

ployed workers to participate in second pillar pension funds.  

 

European law does not have unlimited influence on national pension systems. Indeed, member states 

regulate their own pension systems. Nevertheless, national systems can be affected by European law 

and by harmonization regulations, which is why European law is relevant to member states’ pensions. 

 

The internal market – more specifically the free movement of persons and of services – is particularly 

important for enabling the self-employed to conduct business within Europe. European anti-trust laws 

are also significant. One interesting question is whether obligatory participation by self-employed per-

sons in an industry-wide pension fund or pension scheme for professionals constitutes a breach of 

anti-trust law. These collective pension agreements could limit competition among self-employed pro-

fessionals and therefore be viewed as cartel arrangements. Based on Dutch and European case law, 
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my conclusion is that such pension schemes, considering their nature and goal, could indeed be 

deemed as cartel arrangements, but the restrictions arising from obligatory pension would not have a 

significant impact on the free market. I further conclude that the social goal of mandated membership 

justifies requiring the participation of all self-employed professionals. In addition, mandatory partici-

pation in an industrial pension fund fulfills a specific social general interest function, because the im-

portance of collective pensions, based on solidarity, also fulfills an essential social function for the self-

employed. 

 

In terms of European legislation, the draft regulations for a pan-European personal pension product 

(hereafter PEPP) and the IORP II-directive are both of interest. The PEPP is intended as a voluntary and 

individual personal pension product to complement the existing national frameworks for personal pen-

sion plans. I do not expect the PEPP to result in increased pension coverage for the self-employed due 

to its voluntary character. The IORP II-directive allows providers of second pillar pensions to manage 

voluntary work-related pension plans for self-employed individuals. The Dutch parliament has how-

ever blocked this opportunity, though it would be simple to lift this ban, and allow this in Dutch legis-

lation. 

 

Sixth research question 

The sixth question is discussed in chapter seven. This examines what the Dutch pension system can 

learn by taking stock of the ways other European countries regulate access for the self-employed.  

 

I have made an inventory of pension arrangements for self-employed workers in Belgium, Denmark 

and the UK. Each country has a different type of welfare state, which is why I have chosen them. These 

three countries all have three pillar systems, but each has its own approach for the self-employed. One 

interesting observation for the Netherlands is that in Belgium, self-employed workers have their own 

access to the second pillar. In Denmark and the UK self-employed workers have no access to the sec-

ond pillar, which is restricted to employees. The question of pension for the self-employed in Denmark 

is less urgent because there is less self-employment. The growth of self-employment in the UK is com-

parable to the Netherlands and there is a desperate search for pension solutions for this group. The 

UK has a system of automatic enrollment with opting-out for employees. The current debate there is 

whether this automatic enrollment system should also be introduced for the self-employed. It is rele-

vant for the Netherlands to pay attention to this discussion.  

 

Part IV Pension for the self-employed in a new pension system 

 

Seventh research question 

The seventh question I discuss in chapter eight concerns which developments determined the choices 

that were made about how self-employed workers have access to the pension system today.  

 

As a result of the growth of self-employment during the last decades, various concerns have arisen 

about the position of the self-employed within the Netherlands’ socio-economic institutional frame-

work. One is whether self-employed workers should enjoy more social protection (especially in terms 

of disability insurance) and if so how to provide it. Another subject of heated debate is the disparity in 

effective tax burdens between employees and the self-employed - partially due to the self-employ-

ment tax deduction. 
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For various reasons, for instance the financial sustainability of the system, the future of the pension 

system has been on the political agenda since 2014. The aim is to develop a future-proof pension sys-

tem. Key issues in this debate include transparency, individual preference, the design of solidarity and 

the locus of responsibility. The debate is mainly focused on reshaping the second pillar pension con-

tract. But there is also another important theme in this debate. This concerns the changing nature of 

the labor market, in which the rise of self-employment is a major feature.  

 

Even though the position of self-employed workers is of minor importance in talks on the future of the 

pension system. This however does not mean there has been no development during the past years. 

Several new providers entered the third pillar market in 2015 specifically to target self-employed indi-

viduals. Participation in these new voluntary third pillar products has fallen short of providers’ expec-

tations. I cannot rule out that the voluntary nature of these products is part of the problem. There 

were also some new measures introduced in the ‘Pensioenakkoord 2013’ (such as extending the ap-

plication deadline for voluntary continuation), which have had no significant impact on pension cover-

age for the self-employed. 

 

On June 5, 2019, a pension agreement was finally agreed between the Rutte III cabinet and the social 

partners after ten years of discussion. In essence, this pension agreement relates to the introduction 

of a new form of pensioncontract, whereby time-based accrual is replaced by degressive accrual and 

pension entitlements are explicitly made conditional. 

 

 The pension agreement also stipulates that the government will consider how self-employed persons 

can voluntarily join the pensionscheme in the sector or company where they work. In addition, the 

government takes the Dutch social economic council (Sociaal Economische Raad) recommendation of 

5 June 2019 to heart to have social partners and self-employed organizations investigate how pension 

participation can be achieved on the basis of "auto enrolment", variable contributions and or manda-

tory participation. 

 

An important step in the pension agreement is put. A step that I consider an essential game changer 

in the discussion about access to the second pillar for the self-employed. It offers new perspectives for 

the pensionparticipation of the self-employed. The further elaboration is missing, but in this thesis I 

propose a number of measures that can improve the access of the self-employed to the second pillar. 

 

Eighth research question 

The question discussed in chapter nine concerns which topics are relevant for positioning pension for 

the self-employed in a future-proof pension system. I have identified eight topics.  

 

(1) The state old age pension (‘AOW’) is the foundation of the Dutch pension system. It offers every-

one, including self-employed individuals, a minimum retirement income, regardless of earned in-

come. In the ongoing discussions on pension reforms, there have been proposals to raise the 

‘AOW’ benefit. This would raise retirement income for self-employed individuals who have no 

other pension savings. The proposal has been criticized since the ‘AOW’ would cease to be a gen-

eral national provision.  
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(2) A second topic I have highlighted is the responsibility for and control over pension. Personal re-

sponsibility for pension income carries more weight for self-employed persons than for employees. 

For most employees, pensions are managed at a collective level. Because the burden of responsi-

bility is heavier for the self-employed, they have more say in the way their retirement income is 

managed than employees do. 

 

(3) The question as to whether self-employed workers should participate in a pension plan on a vol-

untary or mandatory basis is perhaps the most important issue in the search for improving pen-

sions for the self-employed. Arguments for or against mandatory participation for self- employed 

workers are driven by politics and ideology.  

 

(4) The fourth topic concerns insights from behavioral economics, which indicate that people make 

choices far less rationally than traditional economic theory presumes. People do not fit the mold 

of the ‘homo economicus’. By using ‘choice architecture’ – such as offering different options as 

default options – human behavior can be altered. For the self-employed, opting into a pension 

scheme is currently the standard option. In this dissertation I explore the possibility of making 

opting-out the default option. This could improve pension-saving habits of self-employed individ-

uals, while maintaining freedom of choice. 

 

(5) The fifth topic concerns solidarity and collectivity as fundamental concepts of the Dutch supple-

mentary pension system. Voluntary participation does not sit well with these concepts. In the de-

bate about pensions for the self-employed one often hears that self-employed individuals do not 

act as a group and will not join a collective pension plan built on solidarity. The success of the 

‘Bread Funds’ (‘Broodfondsen’), Dutch collectives initiated by the self-employed to provide each 

other with temporary sick leave, suggests to me that self-employed workers can act in solidarity 

(among themselves) and sustain collective arrangements.  

 

(6) The tax treatment of pensions is also an important foundation of the Dutch pension system, since 

it provides a framework of fiscal facilities for pension savings. Tax regulations determine whether 

taxes are deferred with the EET-principle (Exempt contributions, Exempt investment income and 

capital gains of the pension institution, Taxed benefits). In the Netherlands the tax regime is more 

favorable for second pillar (employee) pensions and less for third pillar (individual) pensions. In 

this context there have been demands for a tax treatment which is neutral for all forms of employ-

ment. Though I personally would advocate neutral tax treatment, I do not believe that this would 

lead to increased pension coverage among self-employed workers as the third pillar would still be 

voluntary.  

 

(7) The seventh topic is property rights. An interesting question is whether the introduction of a legal 

pension requirement for self-employed individuals would limit or impinge on property rights. Such 

a limitation of property rights is only permissible when there are justifiable and demonstrable so-

cial and societal needs. To establish whether these needs are indeed present will require further 

research.  

 

(8) Market demarcation dictates the purview of pension funds [second pillar] and insurance compa-

nies [third pillar]. This demarcation restricts access to second pillar pensions for self-employed 



English summary    

502 
 

individuals, who are prohibited from joining an industrial pension fund on a voluntary basis. In the 

past, the boundaries of demarcation have proven flexible. This offers perspective for expanding 

options for self-employed workers to build pension savings in the second pillar.  

 

Ninth research question 

The ninth question, discussed in chapter ten, concerns how access to supplementary pensions for the 

self-employed can be improved and which amendments in laws and regulations must be made.  

 

To my mind the assertion that measures must be taken to improve pension access for the self-em-

ployed is a no brainer. The group of workers who must resort to old-age provisions outside the pension 

system has become too large. Self-employed workers risk having no or low old-age income if they fail 

to prepare in time. In the long run this will result in social risk, even though the facts are not (yet) 

established to quantify this risk.  

 

In this dissertation I have researched three types of measures to improve pension access for the self-

employed. These measures have varying degrees of efficiency and effectivity and legal implications. 

The choice of measures is ultimately political.  

 

1. The first type of measures I have studied are incentive measures. These have in common the intent 

to influence self-employed individuals’ behavioral choices for pension. It is up to the individual to 

choose to start making pension provisions. There are various instruments used in behavioral eco-

nomics (such as commitment mechanisms) that aim to encourage pension-saving behavior. Other 

options I mention include linking tax deductions for the self-employed to pension saving and elim-

inating the disparity in tax treatment between the second and third pillars. 

 

2. The second type of measure studied involves making the current legal pension framework more 

sturdy for the self-employed, and includes (1) improving the option for extending voluntary par-

ticipation in an individual’s pension fund, (2) offering the option to voluntarily join a second pillar 

pension provider and (3) implementing measures to require the self-employed to participate in a 

mandated industrywide pension fund.  

 

The first two measures have a voluntary character and the question remains as to whether this 

will actually improve pension behavior and lead to increased participation among the self-em-

ployed. Implementing measures that improve access to mandated industrywide funds could prove 

more effective. I have proposed making entry into an industrywide fund possible via the contrac-

tor, making tailor-made provisions in the pension plan, and offering the possibility of exemption 

from mandatory participation. Motivation in an industry on the part of branch organizations, un-

ions and, most of all, organizations representing the self-employed is the key factor to making 

participation obligatory by including the self-employed in an industry wide mandate in accordance 

with the ‘Wet Bpf 2000’.  

 

3. The third type of measure is based on the implementation of a legal pension requirement, which 

would be a fundamental divergence from the policy which has been in place since the beginning 

of the pension system: that self-employed individuals are responsible for their own pension provi-

sions.  I have examined three variations: a legal pension requirement without options, a legal 
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pension requirement with a choice of providers and a legal requirement with the possibility of 

opting-out. These variations have advantages and disadvantages. The first two options are not 

compatible with entrepreneurial freedom. The variation offering opting-out preserves this free-

dom of choice. The advantage of this variation is that participation is combined with freedom of 

choice, just as with opting-in. To arrive at a system of automatic enrolment with opting-out a new 

legal framework will be needed, which I will call the ‘Law for mandatory pension savings for self-

employment’. Further research into this interesting, as yet unknown variation, will show whether 

the advantages outweigh the disadvantages.1879 

 

Closing remarks 

I have ended my dissertation with an analysis of how (pension) protection, (pension) freedom and 

(pension) responsibility relate to each other. I come to the conclusion that these are not mutually ex-

clusive but interconnected. Every employee is responsible for his or her own income and pension. At 

the same time, everyone must be protected from neglecting to make pension provision, considering 

that pensions are not high on the list of everyday priorities. This is important for both individuals and 

general welfare. Protection must however not be such as to inhibit liberty without due cause. Protec-

tion, freedom and responsibility can be united in a pension system which exerts a soft amount of pro-

tection to initiate pension savings while offering an opt-out choice so that freedom of choice need not 

ultimately be relinquished. But even then, this freedom does not release him from his own 

responsibility to look after his own old age. 

 

 

 

 

 
1879 According to: Toekomst Pensioenstelsel, SER, Advies15/01, februari 2015, p. 7.  


