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SUMMARY

The exceptional legal position 
of Dutch military personnel

Normalization Act
On January 1, 2020 the Normalization Act (Wet normalisering rechtspositie 
ambtenaren) came into effect. As a consequence, the formal appointment 
of most Dutch public sector employees was converted to an employment 
contract. The Normalization Act has largely ended the difference between 
the legal position of public sector employees and private sector employ-
ees. According to the initiators this difference is outdated. Parliamentary 
history is rife with terms such as ‘uniformity’ and ‘principle of equality’. 
This uniformity has been achieved by aligning the legal position of civil 
servants with that of private sector employees. This means that most 
civil servants have come under private labour law and, as a consequence, 
collective labour agreements have replaced legal status regulations. The 
‘normalized’ civil servant still has a special status, as the Civil Servants Act 
2017 (Ambtenarenwet 2017) contains provisions regarding integrity and 
fundamental rights – to be summarized as the ‘civil core values’. Keeping 
in mind the principle of uniformity of labour relations, it is noteworthy 
that a number of groups of civil servants have been exempted from the 
Normalization Act, including administrators, judges, police officers, 
and military personnel. These exceptions lack sufficient justification. In 
general the explanatory memorandum refers to ‘compelling arguments’, 
which might exist, but a good elaboration is not yet to be found. Without 
a sound justification, showing that the employment relationship is so 
exceptional that a different labour regime is necessary, the exceptions 
undermine the ideal of uniform labour relations.

One of the categories of exemptions concerns military personnel. In 
view of its tasks, the Ministry of Defence is an exceptional employer; 
military personnel are therefore exceptional employees. Due to the restric-
tions imposed and the risks run by military personnel, their legal position 
differs significantly from the legal position of other civil servants, moti-
vated by the operational effectiveness of the armed forces. Many rights 
and – above all – many duties and restrictions make the legal position 
of military officials special. On the one hand, in view of the employment 
relationship, a large number of sacrifices are required of the soldier: adap-
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tation of his appearance and (private) behaviour and lifestyle; restrictions 
on his freedom of expression and family life; deployment to (dangerous) 
areas around the world; acceptance of overtime, (long-term) deviations 
in emergency situations; and, last but not least, facing danger and using 
(lethal) force. On the other hand, there is an additional employer liability 
for the Minister of Defence and special recognition for veterans.

An exceptional legal position does not automatically entail an excep-
tion. The initiators of the Normalization Bill themselves commented 
that they do not permanently rule out a transition to private labour 
law for military personnel, but that it must first be investigated to what 
extent the provisions of the Dutch Civil Code are compatible with the 
legal position of military personnel. This dissertation follows up on this 
suggestion by considering the exceptional rights, duties and restrictions 
from the perspective of private labour law. The differences between the 
duties and rights of military personnel and those of normalized civil 
servants have been explored, so that it becomes clear in what legal sense 
the position of the military is exceptional. In this dissertation I investigate 
the conditions under which the legal position of the military, in view of 
its exceptional position, can be normalized so that the exceptional duties 
and rights are retained, at least insofar as these can be justified from the 
tasks of the armed forces.

My main conclusions are listed below. These start from the premise 
that the Act on Defence Servants (Wet ambtenaren defensie; WAD) will 
continue to exist if the legal position of military personnel is to be aligned 
with that of private sector employees, but only to contain the necessary 
deviations. I realize that this poses the risk that in the future, derogations 
will creep in (or are preserved) that cannot be justified on the basis of the 
tasks of the armed forces. The fact that this already applies to a number of 
provisions in the WAD (Articles 3, 6, 7, 8, 9 and 12f), underlines this. In 
my view, maintaining a separate act for military personnel can be consid-
ered a recognition of the exceptional position of the military. To prevent 
this exceptional position from being camouflaged, I am in favour of 
referring to this act as ‘Military Servants Act’ (Militaire Ambtenarenwet). 
Just as the Civil Servants Act 2017, this act may contain those provisions 
that are at the core of military service.

Legal position
In general, the legal position of Dutch military personnel broadly corres-
ponds to that of civilian officials prior to 1 January 2020. From that point 
of view, it may seem remarkable to qualify the military’s legal position as 
exceptional. Both legal positions are based on Article 109 of the Dutch 
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Constitution, which instructs the legislator to regulate the ‘legal status 
of public servants’. This provision does not distinguish between civil 
servants and military servants. Nor does this provision require that the 
legal position of public servants is to be regulated under public law. Yet, 
the exceptional position leaves its mark on many apparently ‘ordinary’ 
elements of the legal position of the military. In some cases the difference 
is one of degree, as the same legal framework applies to military servants, 
but the application is different. This includes the physical examination, the 
requirement of Dutch citizenship, and security screening. The difference 
with civil servants prior to January 1, 2020 is that these terms of appoint-
ment extend to all military servants, regardless of rank and position. In 
other cases, the exceptional position leads to legal differences at the level 
of detail, including the remuneration system, the probationary period, 
and, as set out later in this summary, the grounds for dismissal. Many 
of these differences can be traced back to personnel policy. An impor-
tant characteristic of the military personnel system is the ‘closed’ form. 
Traditionally, the armed forces have a pyramidal personnel structure. 
Since January 1, 2008, the Dutch Ministry of Defence has been using the 
Flexible Personnel System (FPS). The FPS is the only up-or-out system 
in the Netherlands that has a legal basis: Article 12quinquies WAD. It is 
aimed at a more balanced staff structure and a greater proportion of young 
people in the organization, so that operational tasks can be performed 
properly. In the military personnel policy the accumulation of knowledge 
and experience are important for the development of the military career. 
This is related to the requirement of ‘general employability’. This requires 
the military to rotate functions, participate in (defense) training courses, 
exercises – and actual deployment.

In this dissertation I further discuss the exceptional position on the 
basis of eleven themes: unconditional nature of the labour relation, use 
of force, restrictions on fundamental rights, work-life balance, excepti-
onal position in (labour law) legislation, derogations in time of public 
emergency, dismissal law, aftercare, judicial protection, disciplinary and 
criminal law, and blanket ban on strikes. These eleven themes are dis-
cussed consecutively below.

Unconditional nature
In order to safeguard the operational effectiveness of the armed forces, 
the military are required to be constantly available and deployable. They 
are obliged to perform the assigned (non-)military tasks uncondition-
ally, anywhere in the world. I have found no indications that the public 
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law appointment, so apart from all exceptional duties and restrictions, 
legally leads to a stronger bond between the military and the armed 
forces compared to the employment contract. In my view, ‘normalized’ 
military personnel can also be seen as a prolonged arm of the State, just 
as civil employees are part of the company or organization where they 
work. The higher degree of subordination of the military relative to nor-
malized civil servants is not obtained by the public law appointment, but 
by the exceptional duties and restrictions. These create the framework 
for military effectiveness.

In the WAD, the unconditional nature of the labour relation is expressed 
in Article 12j. From a labour law perspective, this provision appears to 
be of symbolic value. A civil employee is also obliged to perform the 
stipulated work. For the military, however, the stipulated work is more 
comprehensive: it concerns the performance of military service in general, 
including the obligations under Article 12j WAD. This broad interpre-
tation of the stipulated labour differs strongly from what is customary 
in the private sector. In addition, in private labour law under certain 
circumstances it can be assumed that after some time there will be tacit 
changes to the stipulated work. To bypass any discussion about this, I 
view the retention of a legal provision such as Article 12j WAD as a pre-
condition for normalization of the legal position of military personnel. 
Regardless of this, I imagine that the Dutch legislator would consider 
this desirable anyway, in view of some symbolic civil core values in the 
Civil Servant Act 2017. 

Use of force
The armed forces are an instrument of violence. As a result, in the per-
formance of their duties soldiers may end up in the situation that they 
must use (lethal) force and handle weapons and/or run the risk of being 
(fatally) injured. It is noteworthy that police officers, who also carry a 
weapon, are also excluded from the Normalization Act. Is the use of force 
the determining factor for the exemption of police officers and military 
personnel? According to the initiators, this is not the case. However, the 
question arises whether the monopoly on violence is in good hands with 
military personnel with an employment contract. The conditions for ap-
pointment, mandatory defence training, instructions, and supervision 
(i.e., disciplinary law) can be regarded as a guarantee for responsible use 
of force. This means that they exceed the scope of the collective labour 
agreement. Due to the public interest served, these safeguards must be 
regulated by law. I consider this as an important precondition for the 
normalization of the military’s legal position.
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A provision in the WAD aimed at protecting children against violence 
is Article 1a, which stipulates that the minimum age for appointment 
as a military servant is 18 years. Seventeen-year-olds can be appointed 
as ‘aspiring servicemen’. An appointment as an aspiring serviceman has 
limitations regarding the use and carrying of weapons. Article 1a WAD 
is in line with the Optional Protocol to the Convention on the Rights of 
the Child on the involvement of children in armed conflict. That is why 
this subject cannot be regulated by a collective agreement. A precondition 
for normalizing the military’s legal position is therefore that Article 1a 
WAD will be maintained.

Restrictions on fundamental rights
The military profession brings with it restrictions on human rights. The 
WAD contains many restrictions with regard to the exercise of funda-
mental rights. These restrictions can be divided into two groups. The 
first group concerns the restrictions that also applied to civil servants 
to a greater or lesser extent before January 1, 2020. These ‘normalized’ 
restrictions include provisions on freedom of expression and association, 
assembly and demonstration (Article 12a), religious holidays and rest 
days (Article 12b), holding political office and participation in union 
activities (Article 12c), body searches (Article 12d§1), and the require-
ment of Dutch citizenship for positions in the armed forces (Article 12g). 
Before January 1, 2020 similar provisions existed for civil servants. After 
normalization, most are maintained in the Civil Servant Act 2017; some 
have been taken out. In general, the provisions in the WAD have the same 
purport, but deviate on certain points due to the specific (organizational) 
characteristics of the armed forces.

In addition, there are a large number of special restrictions: restrictions 
with regard to the exercise of fundamental rights that did not apply to civil 
servants before January 1, 2020. These are the mandatory alcohol and drug 
test (Article 12d§2), travel restrictions (Article 12e WAD), commitment 
to military health care (Article 12h), blanket ban on strikes (Article 12i), 
and compulsory service (Article 12k, -l and -m). These restrictions on 
the exercise of fundamental rights are closely related to the tasks of the 
armed forces. Therefore, the preservation of these legal provisions is a 
precondition for normalization.

In this summary, I would like to highlight Article 12k WAD. In this 
article the requirement has been laid down to serve in the armed forces 
for a specific period of time after the appointment. In this period, the 
soldier is prohibited to resign from the armed forces, except during the 
probationary period of six months. The purpose of this requirement is, 
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firstly, to ensure adequate staff numbers for the armed forces to perform its 
constitutional duties and, secondly, to secure a return on its investment in 
the training of military personnel. According to the ECtHR in the Chitos/
Greece-judgment, this can justify an infringement of the prohibition on 
forced labour (Article 4§2 of the Convention). Compulsory service can 
also be imposed in a number of other cases, for example in connection 
with a (civilian) education or a deployment. In private law, the employee 
can withdraw from the agreement at any time. Thus, compulsory service 
is unique to the military’s legal position. This means that regulating com-
pulsory service is a precondition for normalization of the legal position 
of the military. It should be noted that this constitutes a breach with the 
system of private dismissal law, in which all prohibitions on termination 
are only addressed to the employer.

Work-life balance
The provisions on integrity in the WAD are not special; the interpreta-
tion given to them in practice is. Military personnel are expected to be 
of impeccable character. The question rises what effect normalization 
will have on this interpretation. Although one could argue that there is 
a clear connection between the integrity requirements and the position 
of military personnel in general, it cannot be ruled out that a civil judge 
measures the ‘normalized’ soldier by the same standards as private sector 
employees. This is a major risk for the Ministry of Defence in conducting 
its integrity policy. To some extent, this can be overcome by interweaving 
military expertise in the organization of the judiciary.

In addition to the restrictions in the WAD, special restrictions on 
fundamental rights can also be found elsewhere, for example the ob-
ligation to relocate and restrictions on freedom of movement, which 
have been elaborated in subordinate legislation. During their career, 
military personnel are confronted with many inconveniences, such as 
(constantly being prepared for) deployment, primitive working and liv-
ing conditions, regular job and station changes and physical risks. I have 
previously mentioned the requirement to rotate functions. Assignment 
of another function can entail a geographic transfer, sometimes even 
abroad. In the interest of the armed forces, the soldier may be obliged 
to live on a navy ship or in the barracks during the week. This has an 
impact on privacy, family life, and the exercise of social functions and 
place-bound hobbies. The obligation to relocate and the restriction on 
freedom of movement constitute an infringement on the freedom of 
movement (Article 2§1 Protocol No. 4 and Article 12§1 ICCPR) and 
requires to be prescribed by law. A precondition for normalization is 
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therefore that the current (or a comparable) provision (Article 12§k 
WAD) is retained.

Exceptional position in certain (labour law) legislation
Military personnel have an exceptional position in the Works Councils 
Act (Wet op de ondernemingsraden), Law on Working Conditions (Ar-
beidsomstandighedenwet), Working Hours Act (Arbeidstijdenwet), Care 
Insurance Act (Zorgverzekeringswet), Law on Work Flexibility (Wet flexi-
bel werken), the Work and Care Act (Wet arbeid en zorg) and the General 
Data Protection Implementing Act (Uitvoeringswet Algemene Verordening 
Gegevensbescherming). Actually, it can be regarded as exceptional that 
some other labour- related laws apply in full, such as the Unemployment 
Insurance Act (Werkloosheidswet), the Work and Income according to 
labour capacity Act (Wet werk en inkomen naar arbeidsvermogen). In 
most cases, the exception in the aforementioned legislation is based on 
the principle that it applies for as long and insofar as this is compatible 
with the tasks of the armed forces. With regard to the special position in 
this legislation, it can be concluded that this does not pose a barrier to a 
transition of the legal position to private law. In all cases, the exceptions 
can be maintained. This is confirmed by the fact that this legislation also 
contain some exceptions for employees or normalized civil servants.

Derogations in time of public emergency
In time of public emergency, the Minister of Defence can take measures 
derogating temporarily from the provisions of the WAD to the extent 
strictly required by the operational tasks of the armed forces (Article 
1b WAD). Such a provision does not exist in the Civil Servant Act, nor 
in the Dutch Civil Code. Therefore, Article 1b WAD is an exceptional 
provision that seems inconsistent with contract law. However, one 
can opt for ‘conditional bilateralism’, which makes way for ‘stipulated 
unilateralism’ in time of public emergency. In my opinion, this does 
not constitute a fundamental conflict with the idea of the employment 
contract. Firstly, employees are also expected to have a certain degree 
of flexibility when employers’ circumstances change. Secondly, even in 
the private sector the terms of employment can be intervened on by the 
government. In exceptional circumstances, for example, the Emergency 
Employment Act (Noodwet Arbeidsvoorziening) can be triggered. In the 
past, the Extraordinary Decree on Industrial Relations (Buitengewoon 
Besluit Arbeidsverhoudingen 1945) and the Wage Formation Act (Wet 
op de Loonvorming) also contained far-reaching powers to derogate. 
Therefore, I conclude that although the derogation power of Article 1b 
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WAD would stretch employment law, it does not break it. The power to 
derogate is to be considered necessary after normalization, although I 
prefer the less far-reaching alternative of including a clause for derogation 
for each relevant provision in the Civil Code.

Dismissal Law
In the Netherlands, dismissal law for military personnel does not dif-
fer fundamentally from that for civilian civil servants prior to January 
1, 2020. A comparison with private dismissal law also shows that the 
military grounds for dismissal and those of Title 7.10 of the Civil Code 
are, to a certain extent, comparable. However, (the interpretation of) 
some grounds for dismissal qualify as exceptional, concerning dismis-
sal due to redundancy, due to illness or disability, due to termination 
of the initial training, and due to the Flexible Personnel System (up or 
out). These are related to the tasks of the armed forces, which requires 
sufficient deployable and qualified personnel. The job rotation system 
requires that the grounds for dismissal are in certain cases interpreted 
differently or, in the case of the disrupted employment relationship as a 
ground for dismissal in private law, entirely omitted for the majority of 
military personnel. The ground for dismissal due to illness or disability 
does not revolve around the ability of the soldier to fulfil a (group of) 
specific position(s) – comparable to the ‘stipulated work’ as stated in 
the Civil Code –, but around the ability to fulfil military service. Heavy 
physical and mental demands are placed on soldiers. As a consequence, 
the soldier can be discharged in situations where this is not an issue for 
an ‘ordinary’ employee. Thus, the extraordinary position of the soldier 
leaves its mark on military dismissal law. 

Shouldn’t the exceptional duties and restrictions for miliary personnel, 
and the personal sacrifices made, lead to more protection against dismissal? 
On this note, I would like to echo the authors of the Dutch Constitution 
of 1848 that the sacrifices required of the military are at least matched by 
a ‘specifically designated and objectively described ground for dismissal’. 
This provides more legal certainty for the military, as the inclusion of spe-
cific dismissal criteria improves the predictability of the outcome of a legal 
procedure. However, the grounds for dismissal may not be so rigid that it 
is completely impossible for the Minister of Defence to discharge a soldier 
if this is required in the interests of the (deployability of the) armed forces. 
If the legal position of Dutch military personnel would be normalized, 
the restrictive list of grounds for dismissal under Title 7.10 of the Civil 
Code should be expanded by the deviating (interpretation of the) relevant 
military grounds for dismissal; some other grounds are not applicable.
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Aftercare
Military personnel run an increased risk of injury in the performance 
of their duties. According to the legislator, this requires a ‘special duty 
of care’ of the government – expressed in the Veterans Act (Veteranen-
wet). This complements the ‘financial duty of care’, referred to in terms 
of employment law as employer liability. Special legislation applies to 
military personnel for entitlements to disability benefits and invalidity 
and survivor’s pensions. Like other employees, military personnel who 
become incapacitated for work are eligible for disability benefits under 
the Work and Income according to labour capacity Act (Wet werk en 
inkomen naar arbeidsvermogen). Additional entitlements are laid down 
in separate decrees. Under ‘normal’ circumstances, employer liability is 
comparable to that under civil servants law before January 1, 2020. This 
does not apply to employer liability under ‘extraordinary circumstances’, 
such as exercises and military operations. In the event of disability rela-
ted to the service, the serviceman is entitled to a disability pension, full 
compensation, and, if necessary, other special benefits and provisions. The 
care concept is paramount here: a duty of care of the State towards war 
and service victims. This is undeniably related to the exceptional position 
of the military, so that the additional entitlements transcend the domain 
of the collective agreement. This requires a regulation by law. In fact, this 
is not an employer liability either. After all, the soldier is obliged to risk 
his life for the community. Compensation for military war and service 
victims can therefore be seen as a ‘debt of honour’: a liability of the com-
munity for the damage suffered. A financial care system that complies 
with the special duty of care of the Ministry of Defence is appropriate here.

This is also the basis for the establishment of the Veterans Act. This 
Act provides for a duty of care before, during, and after deployment and 
a ‘special duty of care’, which means that veterans and their relatives are 
assisted in their rehabilitation and reintegration and in obtaining ma-
terial care, social support, and/or mental healthcare. This is in addition 
to statutory entitlements in connection with unemployment, illness, 
incapacity for work, invalidity, and death. According to the explanatory 
memorandum, the Veterans Act is related to the ‘special requirements’ 
and ‘special status’. The idea is that the exceptional duties and restrictions 
should be matched by proper (after)care, support, and guidance of the 
military. It is stated that the government is partly obliged to do so because 
of the fact that it also decides to deploy the military. The Veterans Act 
therefore underlines the exceptional position of the military. In itself, the 
additional entitlements under the Veterans Act could also be laid down 
in a collective labour agreement. However, to me it seems justified that 
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the special duty of care towards veterans remains enshrined in legislation, 
as it concerns a special duty of care of our government – not only the 
Ministry of Defence as an employer.

Judicial protection
Normalization of the legal status of the military implies that disputes 
between the Ministry of Defence and the soldier will be dealt with 
by a civil court rather than by an administrative court. The objection 
proceedings under the General Administrative Law Act (Algemene wet 
bestuursrecht) will no longer apply. How can it be ensured that the civil 
court takes the exceptional position of the armed forces into account? In 
answering this question it is important to know that Title II WAD now 
also contains a number of special provisions with judicial proceedings. 
Most of these may be deleted, even if the legal position of the military 
remains regulated under public law. However, this does not apply to the 
organization of the judiciary (Article 5 WAD). The deviating organiza-
tion of the administrative court in military cases is closely related to the 
exceptional status of military personnel. This brings to mind the crea-
tion of the Military Civil Service Act in 1931 (Militaire Ambtenarenwet 
1931). The legislator believed that inside knowledge of the position of 
the armed forces was needed. For this reason a military member is ad-
ded to the judge panel of the court of first instance when dealing with 
cases concerning military servants. In addition, the jurisdiction in first 
instance is concentrated at the District Court of The Hague. In cases 
concerning military personnel, the single-judge chamber of this court 
consists of a civil judge; the three-judge chamber has two civil judges and 
a military member. Only (honourably discharged) military servants can 
be appointed as military members.

In private labour law, the civil court consists of a single judge. Despite 
the fact that this will be unique, I argue in favour of bringing the current 
organization of the judicial system in military servants matters to the 
civil court if the legal position were to be normalized. It is particularly 
important for the Minister of Defence to be able to implement a personnel 
policy that creates the framework for deployable armed forces.

Disciplinary and criminal law
Another characteristic of the exceptional legal position is a separate sys-
tem of military justice due to the armed forces’ values and disciplinary 
standards. In the Netherlands this is laid down in the Military Criminal 
Code (Wetboek van Militair Strafrecht), the Military Criminal Procedure 
Code (Wet militaire strafrechtspraak) and the Act on Military Disciplinary 
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(Wet militair tuchtrecht). This system adds weight to the aforementioned 
exceptional restrictions and obligations, since breaches of duty can be 
subject to criminal punishment. From a private labour law perspective, it 
is remarkable that an employee can be prosecuted for a failure to perform 
an obligation towards the employer, such as disobeying orders or being 
absent without leave (desertion in particular), or the use of force – as 
part of the stipulated labour. I consider the preservation of the separate 
system of military justice a precondition for normalization of the legal 
position of the military. This is not contrary to the idea of normalization. 
The Dutch Criminal Code (Wetboek van Strafrecht) for instance, contains 
provisions on misfeasance or misconduct in public office, regardless of 
the legal position of the public servant (appointment or employment 
contract). However, enforcement of the exceptional restrictions and 
duties by military criminal law may be contrary to certain provisions 
from Title 7.10 of the Civil Code. Compulsory service for instance, is 
difficult to reconcile with Article 659§2 of Book 7 Dutch Civil Code, that 
forbids civil employers to force the employee to perform the contracted 
work by imposing a judicial penalty payment or a detention. Therefore, 
if normalization takes place, it seems appropriate to add a provision with 
regard to the application of the Military Criminal Code and the Act on 
Military Disciplinary on compulsory service by professional soldiers.

The fact that the armed forces have set out their own disciplinary pro-
cedures is not in itself exceptional. A private employer can also impose 
disciplinary sanctions if an employee breaks the internal rules. Moreover, 
certain professional groups (e.g., in health care, in advocacy and in the 
notarial profession) have their own, legally regulated, disciplinary pro-
ceedings. However, the Dutch Civil Code lacks a comprehensive regula-
tion of disciplinary rules, sanctions, and proceedings. The main purpose 
of military justice is to preserve discipline and good order in the armed 
forces to ensure operational effectiveness. It can be argued that from a 
civilian perspective, it also serves as a safeguard against unauthorized 
use of the State’s monopoly of violence. For this reason I conclude that 
a separate disciplinary law increases the acceptance of a change in the 
legal status of military personnel. For two other reasons, I prefer to keep 
a separate military disciplinary law. Firstly, in addition to being a work-
ing community, the armed forces are also a living community. This calls 
for different standards, which cannot simply be mixed with disciplinary 
sanctions in an employment relationship. Secondly, disciplinary proceed-
ings in the armed forces differ substantially from civil and administrative 
procedures. They are aimed at maintaining internal order and discipline, 
which calls for swift justice. If the legal status of military personnel were 
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to be normalized, all this argues in favour of maintaining the status quo 
of the military disciplinary and criminal law.

Blanket ban on strikes
Military trade unionism is long-established in the Netherlands. From the 
1980s onwards a process called ‘normalization’ has been underway, alig-
ning the bargaining framework for established public officials, governed 
by public law, more closely to that of private sector workers, governed 
by private law. This has resulted in a system of ‘organized consultation’ 
(georganiseerd overleg), balancing the power of the State to unilaterally 
fixate public sector labour relations. This can best be characterized as 
‘substantively bilateral, formally unilateral’. Attached to this is a system 
of dispute resolution by either mediation or (if both parties agree to this) 
arbitration by an independent committee. For the most part, the system 
of collective consultation within the armed forces matches that of other 
public officials. The main exception is that Article 12i§1 WAD poses a legal 
barrier that forbids military personnel to strike. It is mostly because of 
this ban that Defence personnel is excluded from the Normalization Bill.

The Dutch legislator perceives the right to strike as irreconcilable with 
the required operational readiness of the armed forces, both national and 
international, and finds the international credibility of the Dutch defence 
effort at stake. The Netherlands have no (other) statutory provision on the 
right to collective action; the Dutch Supreme Court has recognised the 
right to collective action for all workers, including public officials, on the 
basis of Article 6§4 RESC. The Dutch, however, have secured a reservation 
excluding their Defence personnel from the provisions of this article.

The question rises if Article 12i§1 WAD is compatible with Article 6§4 
RESC and Article 11 ECHR. One could argue that a blanket ban on the 
right to strike for all military personnel, including, for example, admin-
istrative support branches (or military police), is disproportionate to the 
legitimate aim of ensuring the operational preparedness of the armed forc-
es; that the decisive criterion should be the provided (essential) services, 
and not merely the membership of the armed forces. In addition, it can 
be put forward that Article 8 ECHR contains provisions for derogation 
in time of war or public emergency, so that there is no ‘pressing social 
need’ for maintaining a statutory ban in the interest of national security. 
In assessing the Dutch ban on soldiers’ right to strike in view of Article 
6§4 RESC, I conclude that there is no violation. I attach great importance 
to the permanent and unconditional preparedness that is required of 
all – interdependent – units, in order to provide for national security 
through performing the constitutional tasks, which include international 
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commitments within, for example, UN- and NATO-context. In my view 
these are ‘compelling reasons’ to justify an absolute ban on soldiers’ right 
to strike. Moreover, the Netherlands have explicitly granted military 
personnel the right to resort to other collective action, under the precon-
dition that this does not impair the armed forces’ operational effectiveness 
(Article 12i§2 WAD). In practice, Dutch military personnel limit their 
actions to participation – in uniform – in public demonstrations, which 
an outsider might easily confuse with strike action. Hence, the Nether-
lands have restricted – not absolutely prohibited – their military’s right 
to collective action. Lastly, the Netherlands have established a system of 
dispute resolution through mediation or (if both parties agree) arbitration 
by an independent committee. The CEACR of the ILO considers such a 
system an important compensation for the restrictions imposed on the 
freedom of action during arising disputes.

The lack of the right to strike poses a severe limitation on the military 
unions’ prospects on achieving a favourable result from a bargaining 
process – well covered by the phrase ‘without the right to strike, collective 
bargaining amounts to collective begging’. Since military personnel are 
granted the right to resort to other collective action, the initiators of the 
Normalization Bill wrongly suggest that its position resembles that of 
police officers. In the Netherlands, police officers are granted far more 
possibilities for collective action. It is, for example, highly unlikely that 
military personnel deploy defence equipment during a collective action, 
whereas the use of, for example, police sirens and police cars for slow-
downs on the highway are not considered unlawful. Furthermore, military 
personnel usually do not operate in public areas, thus collective action 
(other than demonstrations) will take place within the army barracks, 
hardly noticeable for civilians. I conclude that the right to take other 
collective action is insignificant compared to the right to take collective 
action by police officers. This means that Article 12i WAD puts military 
personnel in a substantially different position from other public servants, 
who are basically free to negotiate the terms of employment.

The issue is that privatization of the legal status of military personnel 
will change the legal framework for collective bargaining. Is it possible 
to offer the same compensation for the lack of the right to strike in the 
same way as in the system of organized consultation? In my research I 
encountered two forms of compensation: third-party intervention and 
the system of organized consultation itself. Under Article 6§3 RESC (and 
various ILO-conventions) member states are obliged to promote the estab-
lishment and use of appropriate machinery for conciliation and voluntary 
arbitration for the settlement of labour disputes. Unlike the private sector, 
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an official Advisory and Arbitration Committee (AAC) was established 
for the public sector in 1984. The regulation for the settlement of disputes 
attributes two powers to the AAC: a power to issue an advice, which is 
not legally binding for the parties, and a power to arbitrate, leading to a 
binding decision. Since normalization, in most public sectors the AAC 
lacks a legal basis. Instead, the provision is governed by collective agree-
ment. In my opinion, third party intervention falls outside the scope of 
collective bargaining, especially when it comes to essential services that 
could be endangered by strike action. The government still takes up a 
special position as an employer – and has a special responsibility towards 
its citizens. Therefore, the aim should be to resolve collective labour 
disputes amicably. For military personnel, I hold the legal basis for the 
AAC (or a similar provision) to be a crucial precondition for normaliza-
tion of the legal position of military personnel. For military personnel, 
additional dispute settlement machineries have been established in the 
past to compensate (imminent) legal restrictions on the right to collective 
action. These have never been tried. I believe that the idea of an additional 
dispute settlement machinery should be abandoned. Even if one can be 
found that could actually serve as an alternative for the right to strike, 
then of course it should apply to all sectors, public and private.

Dutch military unions have shown great resourcefulness by using the 
legal framework of organized consultation to exert pressure on the Min-
ister of Defence (as the employer). When (a majority of the) designated 
consultative partners – the four main public employee trade unions 
confederations, with whom practically all Dutch military unions are 
affiliated – unilaterally withdraw from the bargaining table, the Defence 
Minister cannot fulfil the ‘requirement of consultation’ and ‘requirement 
of agreement’. It is assumed, both by the Minister and the unions, that as a 
result the Minister is not entitled to unilaterally decide on the issues that 
are to be discussed. By adopting this strategy, Dutch military trade unions 
have been relatively successful, for instance in 2013, when a supposedly 
neutral tax provision – uniformly defining the paycheck for all workers 
– turned out to have adverse effects on the soldiers’ net income. Due to 
the unilateral withdrawal, major Defence reforms were delayed, costing 
the State nearly ten million euros. In the end a compensatory measure 
for the loss of income was announced. The military unions consider this 
strategy as an alternative to the right to strike. Can this be preserved after 
normalization of the legal position of military personnel? The requirement 
of agreement was introduced to secure an equal position for the public 
employee trade unions confederations in the consultations on the terms 
of employment. Strictly speaking, the system of organized consultation, 
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i.e., the ‘requirement of consultation’ and ‘requirement of agreement’, is 
superfluous within the framework of the employment contract, since in 
the process of collective bargaining parties will negotiate a collective agree-
ment. The current collective agreements in the public sector are mainly a 
technical implementation of the legal status regulations, which expired 
on January 1, 2020, including the system of organized consultation. My 
expectation is that this system will remain the framework for collective 
bargaining in de Dutch public sector; firstly, the public employee trade 
unions confederations will not give in this easily, and, secondly, proper 
representation of the public servants in collective bargaining serves the 
public interest as it leads to industrial peace. As for the defence sector, 
the system of organized consultation also serves as an alternative to the 
right to strike, since military unions lack the ultimate weapon to support 
their bargaining position. Therefore, my preference is to retain the legal 
basis for the system of organized consultation for military personnel. I 
am aware that this conclusion stands in opposition to the idea of normal-
ization. However, a different view would imply that the military unions 
will lose important leverage against the Minister of Defence – resulting 
in an (even) more consultation-based relationship.

Final conclusion
This study confirms the hypothesis that the legal position of military 
personnel can be aligned with the position of employees in the private 
sector. The question arises whether it is in fact desirable to normalize the 
legal position of the military. Firstly, it can be concluded from the above 
that normalization of the position of the military will require a great 
number of exceptional provisions. It is questionable if this benefits the 
simplicity and clarity of Dutch military labour law. Secondly, some of the 
provisions proposed are highly unorthodox from the civil law perspective, 
in particular the legal regulation of the system of organized consultation, 
that sets aside the contractual freedom of the Minister of Defence and 
(military) unions, the provision to derogate from Title 7.10 of the Dutch 
Civil Code in times of public emergence, and adding a military member 
to the judge panel of the civil court in labour law cases. However, one 
must take into account that, in order to bridge the equality gap between 
employer and employee, labour law poses an infringement on the freedom 
of contract by offering protective (mandatory) rules of private law. Thirdly, 
my conclusion is that under current law there are no legal objections to 
an employment contract for the military. In the past decade Dutch labour 
law has changed rapidly. The best guarantee that the exceptional position 
of the military is not being overlooked in future changes of private la-
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bour law is, of course, to hold on to the separate regulation under public 
law. The last counterargument is that normalization of legal position of 
professional soldiers might imply that different legal positions will arise 
within the Ministry of Defence. The labour relationship of conscripts 
could hardly be regarded as an agreement expressing the concurrence of 
wills. In the European part of the Netherlands compulsory attendance in 
the armed forces has been officially suspended since May 1, 1997.

Personally, I doubt it is the right choice to isolate military personnel 
from other labour relations. The key argument in favour of normalization 
of the legal position of the military is the pursuit of a uniform regulation 
of industrial relations. This was the starting point of the Dutch legislator 
when creating the Employment Contract Act in 1907 (Wet op de arbe-
idsovereenkomt). It can also be derived from the principle of equality, 
laid down in the Dutch Constitution (Article 1) and many international 
treaties – and ‘the principle of quality’ is the fundament on which the 
Normalization Act was built. Over the past decades, many countries have 
abolished compulsory military service and established an army composed 
exclusively of civilian and military professionals, which often goes hand-
in-hand with major cutbacks. Consequently, the armed forces are forced to 
improve cost-effectiveness and compete on the labour market with private 
businesses. As a result military service is more and more perceived as ‘just 
another job’. From the 1970s onwards, the Dutch Ministry of Defence has 
explicitly taken into account the (comparable) developments in the civil 
service and private sector in its military personnel policy – the so-called 
‘assimilation concept’ (gelijkstellingsgedachte). Only by going along with 
the normalization process, the Dutch Minister of Defence can maintain 
the necessary link with other (government) employers.
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