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Prelude 

 

In one particularly famous parable by Franz Kafka, a gatekeeper sits before the entrance to 

the law. A ‘man from the country’ asks to gain entry to the law but the gatekeeper says that 

he cannot grant him entry at the moment. It is possible to come in later on, he tells him, 

but not now. Since the gate to the law stands wide open, the man is curious to look through 

the gate. The gatekeeper laughs and says that the man can try to enter in spite of his 

prohibition, but warns that from room to room stand gatekeepers, each more powerful 

than the other. Despite his conviction that the law should be accessible at all times and to 

everyone, the man decides that it would be better to wait until he gets permission to go 

inside. Many years pass by during which the gatekeeper frequently interviews him, asking 

him questions about ‘his home’ and many other things, but he never lets him in. Then, 

when the man has grown old, childish and death is setting in, he asks a question he has 

never asked to the gatekeeper: ‘How is it possible that in all those years no one except me 

has requested entry?’ The gatekeeper replies: ‘Here no one else can gain entry, since this 

entrance was assigned only to you. I’m going now to close it.’1 

 Kafka’s parable serves as a literary metaphor for what citizens of the European 

Union might experience when requesting social assistance in the Netherlands, the EU 

Member State that served as the country case-study for this dissertation. In the 

Netherlands, Union citizens can come and go and reside freely if they wish. When traveling 

from other Schengen countries, they can cross the country’s borders without being subject 

to border checks. Unlike other immigrants they no longer need a permit, certificate or any 

other document to demonstrate their legal presence on the Dutch territory. A valid identity 

card or passport suffices. Neither are they obliged to report their presence with an 

immigration authority upon arrival, nor when they wish to stay for a longer period. In fact, 

the very requisite to register with the immigration authority has been abolished. As a result, 

Union citizens work, study, care, fall in love, have children, and live their lives without 

interference from state authorities. While living their lives, citizenship of the European 

Union provides them prima facie with a direct right to receive the same treatment as Dutch 

nationals. Physical and invisible obstacles no longer stand in the way to pursue aspirations 

in an open border Europe. 

 If, however, Union citizens are not or no longer able to maintain themselves and 

apply for state support, difficulties arise. In contrast to Kafka’s ‘gatekeeper’, the local 

‘gatekeepers’ of Dutch social authorities will grant social assistance to Union citizens on 

equal terms as Dutch nationals but they will, however, also warn them about the potential 

 
1 F. Kafka, ‘Before the Law’, Metamorphosis and Other Stories (London: Penguin Books, 2007): 197-198. 
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consequences of their application for their (continued) right of residence. This decision is 

only made at a later bureaucratic stage by another authority, the Immigration Service. 

Sooner or later, those Union citizens receiving social assistance with limited employment 

records will receive a letter from the Immigration Service, stating its intention to terminate 

their right of residence. In the letter, they are asked to answer 25 questions about the 

‘personal circumstances’ of their life since entering the Netherlands: about their residence, 

about their sources and level of income, about their family situation, about their medical 

condition and their ties with both the Netherlands and their home country. The questions 

culminate in an ultimate one: ‘Why do you think that you do not constitute an unreasonable 

burden on the public resources and that in your case termination of your right to residence 

would be a disproportionate measure?’  

 While residence is free and access to the welfare state is equal, the possible 

consequences of receiving social assistance are therefore uncertain but possibly far-

reaching, especially when Union citizens fail to convince the Immigration Service and are 

ordered to leave the country. Uncertain about these consequences, they might in fact 

refrain from applying for social assistance in the first place. Just like Kafka’s ‘man from the 

country’, the ‘gate’ to the welfare state is characterised by an individualised openness – 

depending on ‘individual circumstances’ that are up for retrospective review – that might 

deter the Union citizen from entering at all. The threat of losing lawful residence hangs 

over every engagement of the Union citizen with social authorities. Social authorities, it 

appears, have become an important gatekeeper of the in- and exclusionary qualities of the 

(territorial) nation state. The status of Union citizenship is not ‘fixed’ but ‘fluid’, depending 

on ‘worthy’ economic, social and cultural behaviour: whether its rights actually ‘belong’ to 

you and protect you against discrimination and expulsion is only determined with 

hindsight. When it comes to social support, Union citizenship is a protective status to be 

individually earned. 



 

Chapter 1: Introduction 

 

Citizens of the European Union – nationals of Member States of the European Union1 – 

have acquired far-reaching rights to freely move to and reside in other Member States than 

their own. In a strikingly similar fashion to goods, services and capital, the legal project of 

European integration has been geared towards the elimination of physical and 

administrative obstacles to the free movement of human beings, allowing them to pursue 

their aspirations in an open border Europe. In order to make their life abroad meaningful 

and protect them from discrimination, Union law provides Union citizens with a right to 

equal treatment.2 At the current stage of European integration, however, the right to equal 

treatment does not stretch as far as to grant Union citizens ‘complete equality’:3 limitations 

continue to exist when it comes to their access to national welfare programmes. While the 

British bid to curb ‘benefit tourism’ by ‘EU migrants’ was perhaps its most visible political 

expression (with fatal consequences for British membership of the Union), legal and 

political conflicts over the exact limits to Union citizens’ right to welfare have taken place 

at many different layers of government and administration around the European Union. 

Perhaps this is no surprise, as welfare programmes have historically developed within and 

around the borders of the nation state, reinforcing ties of national belonging amongst its 

‘insiders’. Granting publicly funded welfare to ‘outsiders’ tends to be politically contentious; 

the European project of situating advanced welfare states within a comprehensive open 

border regime could rightly be described as a ‘radical experiment’.4  

This dissertation is specifically concerned with a critical actor in this experiment, 

that is to say, the European Court of Justice. After all,  the process of European market 

integration has heavily relied on legal integration, assigning a prominent place for the 

 
1 In the context of this dissertation, ‘Union citizens’ are nationals of a Member State of the European Union 
who reside in another Member State than their own or have exercised their free movement rights within the 
EU. Very often, citizens of countries that are Parties to the European Economic Area (EEA) – Norway, Iceland 
and Liechtenstein – can be included in this category as the most important legal instrument, Directive 2004/38, 
is incorporated into the EEA Agreement with only minor amendments. Many Member States also treat Swiss 
citizens on equal terms as Union citizens, although the bilateral agreements are arguably less generous and do 
not incorporate the case law of the European Court of Justice or Directive 2004/38.  
2 Article 18 TFEU. 
3 C. Schönberger, ‘European Citizenship as Federal Citizenship’ (2007) 19 Revue européenne de droit public 1, 
61-81. 
4 A. Geddes and L. Hadj-Abdou, ‘An unstable equilibrium: freedom of movement and the welfare state in the 
European Union’ in G.P. Freeman and N. Mirilovic (eds), Handbook on Migration and Social Policy 
(Cheltenham: Edward Elgar Publishers, 2016): 222-238. 
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Union’s highest court through the progressive interpretation of Union law.5 At least since 

the late 1970s, the Court has granted the right to access welfare programmes of other 

Member States to an ever wider group of mobile persons. While the Court adopted the 

logic of free movement law to grant workers and their family members access to social 

benefits like social assistance or student support, it was later able to rely on the status of 

Union citizenship to grant such benefits to persons not engaged in economic activity. These 

moves of the Court have not only been met with political criticism, but also stirred a lively 

academic debate. It has been argued, on the one hand, that granting welfare rights to mobile 

citizens in their host Member State would put ‘flesh on the bones of Union citizenship’6 

and give the (neo)liberal Union a social face. Scholars have therefore been disappointed to 

find out that Member States have been able to get away with exclusionary practices in the 

field of welfare, either by ignoring the wider implications of its case law in the realm of 

administration or actively exploiting the loopholes in the law.7 The European Union – 

including a complicit European Court of Justice – has so far failed large groups of its mobile 

citizens as a result, leaving them in precarity and stratified according socio-economic class 

without access to social safety nets.8 On the other hand, it has been argued that the Court 

would do better not to meddle into costly social rights in order to save national solidarity 

ties – how discriminatory they may be – and protect immobile Union citizens.9 By 

demanding Member States to grant Union citizens access to their national welfare 

programmes, the Court simply ‘piggybacks’ on national solidarity systems and therefore 

risks and lowering standards of protection and redistribution at the national level without 

being able (as a supranational court!) to replace them at the European level.10  

While both ‘camps’ are therefore concerned about the social implications of free 

movement in the Union, they are divided about the redistributive consequences of the 

Court’s welfare case law. In order to engage with this debate, this dissertation asks how 

exactly the free movement and citizenship case law of the European Court of Justice affects 

the terms and conditions of access to national welfare programmes. What are the rights, it 

 
5 S.K. Schmidt, The European Court of Justice and the Policy Process: The Shadow of Case Law, (Oxford: 
Oxford University Press, 2018). 
6 S. O'Leary, ‘Putting Flesh on the Bones of European Union Citizenship’ (1999) 24 European Law Review 1, 
68-79. 
7 Respectively, L. Conant, Justice Contained: Law and Politics in the European Union, (Ithaca, NY: Cornell 
University Press, 2002); J. Shaw, ‘Between Law and Political Truth? Member State Preferences, EU Free 
Movement Rules and National Immigration Law’ (2015) 17 Cambridge Yearbook of European Legal Studies 
01, 247-286. 
8 C. O'Brien, Unity in Adversity: EU Citizenship, Social Justice and the Cautionary Tale of the UK, 
(Bloomsbury Publishing, 2017).  
9 A.J. Menéndez, ‘European Citizenship after Martínez Sala and Baumbast: has European Law become More 
Human but Less Social?’ in L.M.P.P. Maduro and L. Azoulai (eds), The past and future of EU law: the classics of 
EU law revisited on the 50th anniversary of the Rome Treaty (Oxford: Hart Publishing, 2010): 363-393. 
10 M. Höpner and A. Schäfer, ‘Embeddedness and Regional Integration: Waiting for Polanyi in a Hayekian 
Setting’ (2012) 66 International Organization 3, 429-455. 
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asks, Union citizenship gives to mobile individuals for accessing national welfare schemes, 

how do these rights materialise at the domestic level and in what ways do these rights 

induce responses and actual changes in national welfare programmes themselves?  

The (sub)questions raised in this dissertation move beyond questions of domestic 

compliance and implementation by addressing welfare state responses to Union law in a 

more comprehensive sense. Does the European Court of Justice exercise influence on 

national welfare programmes and in what ways? Have Union citizens come to enjoy access 

to national welfare programmes and under what conditions? Are Member States able to 

continue their exclusion and through what administrative techniques; simply by ‘ignoring’ 

the case law or by actively making use of existing opportunities under Union law? Does 

Union law actually trigger – under specific circumstances – the rolling back of national 

welfare programmes, constrain the rolling out of new ones or make their access conditions 

any stricter? And related to the last question, are national citizens also affected as a result, 

with Union citizenship contributing to lower protection standards or stimulating the 

construction of new ties of social belonging beyond nationality alone?   

 

Background: Mobility and Welfare in Europe 

The questions addressed in this dissertation are situated within a recurrent theme of 

academic inquiry concerning mobility and welfare in times of globalisation. Since the 

industrial revolution and the emergence of capitalism, the redistribution of wealth to 

protect human beings from adverse socio-economic effects generated by market forces was 

gradually made an important objective in the organisation of social life by many 

governments around the world. Such redistribution of wealth within societies, with the 

aim to generate a minimum standard of welfare for all, has been predominantly organised 

within the boundaries of the nation state, often reinforcing national boundaries in the 

process. Programs to decommodify human labour and protect humans from social risks of 

loss of income, destitution or old-age have therefore been nationally oriented, or in the 

provocative words of De Swaan: ‘the welfare state is not only a national system, it is also 

anti-international: a socially secure society is a closed society’.11 In the (contemporary) 

absence of any form of global welfare system in a world of cross-border human mobility, a 

continuous political struggle takes place over the construction of boundaries around 

welfare programmes in order to determine who is, and under what conditions, eligible for 

wealth-redistributing arrangements in the capitalist society.  

This confrontation is all the more pertinent in the European Union, where 

relatively old and developed, yet very diverse national welfare states have pursued a ‘radical 

 
11 A. De Swaan, ‘Perspectives for Transnational Social Policy’ (1992) 27 Government and Opposition 1, 33-51, 
35. 
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experiment in open borders’.12 In the absence of any pan-European welfare system and a 

constitutional desire to facilitate free mobility amongst its citizens, the Union and its 

Member States are yet to come to full terms on how to organise the question of 

transnational solidarity within and between nationally-bounded welfare states.13 The 

reason lies in the transformative tension that plays out between the national welfare state 

on the one hand and European integration on the other. As argued by Ferrera, the national 

welfare state rests on a logic of ‘closure’, presupposing the existence of ‘bounded’ solidarity 

collectives within a geographical territory.14 National identity, as Offe claims, supports at a 

systemic level – a level that extends beyond the family and tribal affiliations though not to 

the extent of being ‘limitless’ – the imposition of protective status rights and tolerates its 

redistributive outcomes amongst people who otherwise consider each other strangers.15 

European integration, on the other hand, aims at fostering free movement between nation 

states and removing discrimination on grounds of nationality, essentially ‘opening up’ these 

closure practices that nation-states have historically built around and within themselves. 

European integration, as Ferrera argues, challenges the very possibility of each national 

welfare state to autonomously determine who must share what with whom and under what 

conditions.16 

Rather than collective legislative action by the Member States, it has been the case 

law of the Union’s highest court, the European Court of Justice,17 that has promoted access 

to national welfare programmes to expanding categories of Union citizens. A series of 

judgements on Union citizenship – a novel status introduced with the Treaty of Maastricht 

of 199218 – was  seen as the next stage in the establishment of transnational solidarity 

 
12 Geddes and Hadj-Abdou 2016, 222. The opening and (re)bounding of welfare programmes in this radically 
new context could therefore be analysed from the perspective of experimentalist governance, C.F. Sabel and J. 
Zeitlin, ‘Learning from Difference: The New Architecture of Experimentalist Governance in the EU’ (2008) 14 
European Law Journal 3, 271-327.  
13 F. De Witte, Justice in the EU: The Emergence of Transnational Solidarity, (Oxford: Oxford University 
Press, 2015). 
14 M. Ferrera, ‘The JCMS Annual Lecture: National Welfare States and European Integration: In Search of a 
‘Virtuous Nesting’’ (2009) 47 Journal of Common Market Studies 2, 219–233. 
15 C. Offe, ‘The Democratic Welfare State in an Integrating Europe’ in M.T. Greven and L.W. Pauly (eds), 
Democracy Beyond the State? The European Dilemma and the Emerging Global Order (Lanham, MD: 
Rowman & Littlefield Publishers, 2000). 
16 Ferrera 2009. 
17 While the use of ‘European Court of Justice’ and its acronym (‘ECJ’) is becoming increasingly outdated in 
scholarship, I still prefer the use of European Court of Justice in this dissertation, thereby referring to the 
‘Court of Justice’, which is part of the larger Court of Justice of the European Union (‘CJEU’) together with the 
General Court. The Court of Justice, however, is solely responsible for ruling on preliminary references and 
infringement procedures and, as a result, all judgments discussed in this dissertation are rendered by the Court 
of Justice.   
18 Article 20 TFEU states that ‘Citizenship of the Union is hereby established. Every person holding the 
nationality of a Member State shall be a citizen of the Union. Citizenship of the Union shall be additional to 
and not replace national citizenship.’ 



 

5 

 

Chapter 1: Introduction 

amongst the peoples of Europe beyond the narrow confines of economic exchange.19 The 

Court ruled that the principle of equal treatment could not only be invoked by Union 

citizens who worked in another Member State and were therefore ‘economically active’, 

but also by all lawfully residing Union citizens independent of their economic status.20 As 

their citizenship of the Union was ‘destined’ to become their fundamental status, the Court 

proclaimed the existence of ‘a certain degree of financial solidarity’ between nationals of a 

host Member State and nationals of other Member States.21 The limits to this newly 

emerging solidarity were already vaguely drawn by the Court itself in the 2001 Grzelczyk 

case, when it suggested that Member States could, if they so desired, terminate the right of 

residence of Union citizens when they were found to impose an ‘unreasonable burden’ on 

the social assistance system.22 The limits were clearly marked in the 2014 Dano case, where 

the Court left no doubt that Union law offers possibilities for Member States to deny 

welfare to Union citizens who are not economically self-sufficient, have never worked and 

neither display a desire to change their economic situation.23 

Scholars – legal academics and social scientists alike – have evaluated these moves 

by the ECJ strikingly diverse in terms of their redistributive consequences within national 

welfare states. After all, the social rights granted by the ECJ to mobile Union citizens are 

not exercised against the European Union itself, which obviously lacks a supranational 

welfare system, but are part of those ‘interstate’ free movement and equal treatment rights 

that can be exercised against other Member States in the Union.24 Some see the expansion 

and strengthening of social rights of Union citizens as a move towards a ‘Social Europe’. 

Granting transnational solidarity to mobile individuals, they believe, is a form of resistance 

against an ever-expanding European Single Market by ‘re-embedding’ those individuals in 

new social and political arrangements. Mobile Union citizens’ free movement rights are 

‘increasingly infused with social content’ without it having any clearly visible detrimental 

effect on national welfare states.25 Others claim that this expansion of individual rights 

might undermine the functioning of national welfare systems and reinforces the EU’s 

 
19 F. Wollenschläger, ‘A New Fundamental Freedom beyond Market Integration: Union Citizenship and its 
Dynamics for Shifting the Economic Paradigm of European Integration’ (2011) 17 European Law Journal 1, 1-
34. 
20 C-184/99, Grzelczyk (20 August 2001), EU:C:2001:458, paras 31 and 32. See also C-85/96, Martínez Sala (12 
May 1998), ECLI:EU:C:1998:217, para. 63. 
21 Grzelczyk, paras 31 and 44 respectively. 
22 Grzelczyk, para. 42-44.  
23 C-333/13, Dano (11 November 2014), ECLI:EU:C:2014:2358. 
24 The ‘interstate’ qualities of Union citizenship make it strikingly similar to early federal citizenships, 
Schönberger 2007.  
25 J.A. Caporaso and S. Tarrow, ‘Polanyi in Brussels: Supranational Institutions and the Transnational 
Embedding of Markets’ (2009) 63 International Organization 4, 593-620, 610. See also L. Conant, ‘Individuals, 
Courts, and the Development of European Social Rights’ (2006) 39 Comparative Political Studies 1, 76-100, 96. 
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alleged liberal bias towards individual market freedoms.26 Granting transnational solidarity 

to mobile individuals risks undermining national bonds of solidarity and, since national 

bonds are regarded as the last bastions of protection against the liberalising tendencies of 

the market, therefore trigger welfare state retrenchment. Unconditioned welfare access of 

mobile Union citizens would undermine the reciprocity between the rights and duties and 

therefore put both the effectiveness and legitimacy of national social policy under 

pressure.27 Since national budgets are not ‘infinitely elastic’,28 broadening the criteria of 

welfare redistribution may therefore come ‘at the price of actually reducing the substantive 

content of entitlements’.29 

 An evaluation of the impact of ECJ’s welfare jurisprudence extending social rights 

on national welfare states is complicated by another important observation: the route from 

the gold-encrusted courtrooms in Luxembourg,30 where the ECJ is located, to the Member 

States is not a straight line. ECJ judgments do not trigger automatic responses at the 

domestic level. Any ‘myth of rights’ – assuming an unproblematic linkage between judicial 

stimulus and affirmative political and administrative responses – surrounding the ECJ was 

already busted by Conant in 2002.31 She found that Member States predominantly engage 

in strategies of ‘contained compliance’ in order to avoid the possibly costly affair of opening 

up their welfare schemes: while individual Union citizens might occasionally secure their 

rights in the courtroom, a substantial degree of national discrimination persists in the realm 

of policy and practice as legal principles are not translated into broader policy guidelines.32 

More recently, Schmidt found a more diverse pattern of domestic responses by emphasising 

how the constitutionalised nature of the Court’s judgments imposes important constraints 

on the available policy options for Member States. Since such constraints depend on how 

case law lands within the institutional, political and judicial setting of Member States, 

domestic responses to judgments are ‘bound to be diverse’.33 Welfare judgments of the 

Court may therefore trigger encompassing domestic reforms within national welfare states, 

 
26 Höpner and Schäfer 2012; F.W. Scharpf, ‘Perpetual momentum: directed and unconstrained?’ (2012) 19 
Journal of European Public Policy 1, 127-139. 
27 Höpner and Schäfer 2012, 445-448; D. Ashiagbor, ‘Unravelling the Embedded Liberal Bargain: Labour and 
Social Welfare Law in the Context of EU Market Integration’ (2013) 19 European Law Journal 3, 303-324. 
28 R. Bellamy, ‘The Liberty of the Post-Moderns? Market and Civic Freedom within the EU’ (2009)  LEQS 
Paper. Published electronically: 
http://www.lse.ac.uk/europeanInstitute/LEQS%20Discussion%20Paper%20Series/LEQSPaper1.pdf. 
29 A.J. Menéndez, ‘European Citizenship after Martínez Sala and Baumbast: Has European law become more 
human but less social?’ (2009) ARENA Working Paper (online), 41. 
30 For some brief reflections on n the CJEU’s architecture, see Dion Kramer, ‘The Court of Justice of the 
European Union, Luxembourg’, Legal Sightseeing Blog, 4 December 2019, available at: 
https://legalsightseeing.org/2019/12/04/the-court-of-justice-of-the-european-union-luxembourg (last 
accessed 8 July 2020).  
31 Conant 2002, 7. 
32 Ibid., 200-207. 
33 Schmidt 2018, 21. 

https://legalsightseeing.org/2019/12/04/the-court-of-justice-of-the-european-union-luxembourg
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both with respect to the rules and practices governing access of Union citizens and the 

welfare schemes themselves, but this crucially depends on a range of highly contextualised 

domestic circumstances.34 

 

Earning Social Citizenship in the European Union 

The combined argument of this dissertation is that the dialectic process between European 

integration and the national welfare state stimulates a synergy towards the adoption of 

earned social citizenship as a model to govern free movement in the European Union. 

Earning social citizenship, in this dissertation, is defined as a governmental technique – a 

concrete way of governmental intervention aimed at the management of the population – 

that requires individuals to ‘earn’ their social citizenship and access to the welfare system 

through an emphasis on their individual responsibility to fulfil the economic, social and 

cultural conditions of membership. It captures the idea that in order to maintain the 

‘bonding’ of the national solidarity community, individuals outside this community can 

only enter the national solidarity space through a ‘bridging effort’: a probationary period of 

testing and trial to ascertain good behaviour and performance relating to, amongst others, 

economic self-sufficiency, contribution and integration. Before sharing in national 

solidarity arrangements, ‘newcomers’ are expected not to constitute a ‘burden’ to the 

welfare system, prove themselves to be economically self-sufficient and ‘pay their way’ into 

social citizenship in general. Earned social citizenship, in this sense, is a technique of 

differentiated citizenship with a particular focus on individualised performance metrics – 

reflecting economic, social, cultural ‘worthiness’ – that are constitutive for the allocation of 

social rights within a transnational polity.  

The concept of earned social citizenship adopted in this dissertation to signify the 

incremental acquisition of social rights within the European Union is a derivative of the 

broader concept of earned citizenship. Earlier observed in literature on migration and 

naturalisation policies, earned citizenship is an emerging governmental practice through 

which the ‘newcomer’ bears the responsibilities of citizenship and can only look forward to 

enjoying the full rights and benefits of citizenship when (s)he succeeds in fulfilling the 

economic, cultural or social conditions of community membership.35 Situating the concept 

of earned social citizenship within these literatures allows the analytical perspective that 

the technique of earned citizenship does not operate restrictively per definition as it can 

also work as a ‘stairway’ towards social inclusion for previously excluded categories of 

 
34 M. Blauberger and S.K. Schmidt, ‘Welfare migration? Free movement of EU citizens and access to social 
benefits’ (2014) 1 Research and Politics 3, 1-7. 
35 F. Van Houdt, S. Suvarierol and W. Schinkel, ‘Neoliberal communitarian citizenship: Current trends 
towards 'earned citizenship' in the United Kingdom, France and the Netherlands’ (2011) 26 International 
Sociology 3, 408-432. 
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migrants. Rather then, it should be understood as a flexible technique of government that 

through ‘a calibration of its constitutive elements may be rendered more or less 

inclusionary’. Another important advantage is the ability to situate earned social 

citizenship within and in relation to the broader trend towards ‘contractualism’ within 

welfare states, where the reception of benefits has been made increasingly transitional and 

conditional.38 In welfare policy, discourses on earned citizenship condition full social 

membership for those already part of the polity by requiring individuals to prove their 

worthiness as ‘social citizens’ through a moralisation of their welfare reception. The new, 

‘activating’ welfare state aspires to bring the ‘passive’, socially excluded back into the paid 

labour market and thereby restore their ‘true’ citizenship.40 Once receiving social welfare, 

citizens become ‘outsiders’ to the dominant society in moral terms and are obliged to make 

a continuous effort to deserve their social citizenship by demonstrating their commitment 

to transition back from the margins to the centre of society.41 

The argument that we observe a synergy towards earned social citizenship in the 

government and administration of transnational welfare in the European Union is 

advanced through an analysis of developments at both the Union level and the Member 

State level. By means of a doctrinal analysis of the Court’s case law on free movement and 

citizenship, it will be argued that the principles, criteria and patterns that underpin the 

Court’s handling of disputes on transnational welfare conform to a model of earned social 

citizenship. In fact, the Court opened up access to the welfare state for economically 

inactive Union citizens through an ‘earned citizenship’ approach by questioning the rigid 

application of residence conditions for meritocratic claimants.42 Later, the road towards the 

 
36 E. Engelen, ‘How to Combine Openness and Protection? Citizenship, Migration, and Welfare Regimes’ 
(2003) 31 Politics & Society 4, 503-536. 
37 M.I. Ahmad, ‘Beyond Earned Citizenship’ (2017) 52 Harvard Civil Rights-Civil Liberties Law Review, 258-
304, 288. 
38 J.F. Handler, ‘Social Citizenship and Workfare in the US and Western Europe: from Status to Contract’ 
(2003) 13 Journal of European Social Policy 3, 229–243. 
39 In May 2018, the ruling Dutch Conservative-Liberal party proclaimed that both social assistance benefits and 
Dutch citizenship should be ‘earned’. NOS, VVD'er Dijkhoff: bijstand en Nederlanderschap moet je verdienen, 
25 May 2018, available online: https://nos.nl/artikel/2233541-vvd-er-dijkhoff-bijstand-en-nederlanderschap-
moet-je-verdienen.html (accessed 18 June 2018). See also Ahmad 2017, 285; on the dynamics of inclusion and 
exclusion through moral citizenship, see generally W. Schinkel, ‘The Virtualization of Citizenship’ (2010) 36 
Critical Sociology 2, 265-283. 
40 Handler 2003, 230. Also R. Lister, ‘The age of responsibility: social policy and citizenship in the early 21st 
century’, Social Policy Review 23: Analysis and Debate in Social Policy (Bristol: Policy Press, 2011): 63-79, 69. 
Partially in response to this trend, an intellectual and political countermovement argues in favour of an 
unconditional basic income. P. Van Parijs and Y. Vanderborght, Basic income: a radical proposal for a free 
society and a sane economy, (Cambridge, Massachusetts: Harvard University Press, 2017). 
41 Ahmad 2017, 280-282. 
42 E.g., Grzelczyk and C-413/99, Baumbast (17 September 2002), EU:C:2002:493. See also G. Davies, ‘Has the 
Court changed, or have the cases? The deservingness of litigants as an element in Court of Justice citizenship 
adjudication’ (2018) 25 Journal of European Public Policy 10, 1442-1460. 

https://nos.nl/artikel/2233541-vvd-er-dijkhoff-bijstand-en-nederlanderschap-moet-je-verdienen.html
https://nos.nl/artikel/2233541-vvd-er-dijkhoff-bijstand-en-nederlanderschap-moet-je-verdienen.html
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exclusionary side of earned social citizenship was paved by tying lawful residence in other 

Member States to economic activity, economic self-sufficiency and law-obedience.43   

The technique of earned social citizenship becomes even more explicit when 

Union law lands in the national welfare state as a set of concrete rules, thresholds and 

procedures applied by Member State officials. Case studies into administrative change, 

social assistance and student benefits in the Netherlands reveal a variety of active responses 

to the Court’s jurisprudence. It is mostly through the decentralised enforcement of Union 

law by domestic courts that the Netherlands has come to include wider categories of Union 

citizens in its welfare system. Political concerns related to the financial sustainability of 

welfare programmes problematised such inclusion and triggered various initiatives that 

aimed to ‘test the limits of the law’. The case studies show, that, rather than being trapped, 

Union law and jurisprudence offers Member States a range of possibilities to quarantine 

Union citizens from their welfare system at the domestic level and strategically comply with 

Union law and jurisprudence. In fact, many of the principles, norms and criteria 

underpinning citizenship law allow Member States to only grant benefits to Union citizens 

who have demonstrated a degree of economic, social and moral ‘worthiness’ and exclude 

others. Such exclusions do not only take place by welfare authorities. In the case of the 

Netherlands, this required the active cooperation of the Immigration Service and led to the 

construction of a (specialised) bureaucracy focussed on a retrospective examination of 

Union citizens’ compliance with performance standards under Union law.  

When attempts to quarantine Union citizens fail or the constraints of Union law 

align with interests of domestic political actors pursuing welfare state reforms, Union (case) 

law – the principle of non-discrimination in specific – can trigger welfare state 

retrenchment. Under these specific circumstances, (planned) welfare programmes become 

more inclusive – they are no longer demarcated purely along nationality lines – but become 

more restrictive or less generous (than planned), even for national citizens. The Dutch case 

studies demonstrate that this outcome is relatively rare, as such adjustment provokes fierce 

political opposition that seeks to soften the impact on national citizens. With eligibility 

conditions tightened, however, also national citizens become ‘outsiders’ of the national 

community and have to prove their membership in various ways to ‘earn’ their social rights.  

 

Contribution to Literature 

This book is hardly the first academic work dealing with the theme of EU free movement 

and social welfare in the European Union. The Union’s ‘radical experiment’ in open borders 

among European welfare states represents a normative and empirical puzzle that has 

 
43 E.g., C-325/09, Dias (21 July 2011), EU:C:2011:498, C-424/10 and C-425/10, Ziolkowski and Szeja (21 
December 2011), EU:C:2011:866 and C-378/12, Onuekwere (16 January 2014), EU:C:2014:13. 
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attracted scholarly attention from a wide variety of angles and disciplines, not least because 

it has proven prone to considerable politicisation and played a key role in the Brexit debate. 

The study into the dynamics and outcome of the interplay between internal mobility and 

national welfare states has increasingly moved from theoretical analysis to empirical 

investigation at the Member State level in recent years.44 Research undertaken for this 

dissertation, however, grew out of the desire to engage with the (mostly legal but also 

political-theoretical) literature on the redistributive effects of the novel status of citizenship 

and the progressive interpretation of that status by the European Court of Justice in the 

welfare sphere.45 More specifically, research was driven by the desire to say anything 

meaningful about whether the Court’s case law actually has the effect of ‘embedding’ mobile 

Union citizens in their host welfare states or might, in fact, also undermine collective 

solidarity ties at the national level, leading to the ‘retrenchment’ of national welfare 

programmes. So far, however, this literature has remained either at the doctrinal or the 

theoretical level, feeding the need to trace the actual influence of the Court’s case law to the 

Member State level in an attempt to engage with these debates from an empirical 

perspective too.46  

As a result, the dissertation also engages with the growing literature on judicial 

law-making in the European Union. As a theme considered particularly subject to ‘activist’ 

 
44 Including, but not limited to M. Ferrera, The boundaries of welfare: European integration and the new 
spatial politics of social protection, (Oxford: Oxford University Press, 2005); Geddes and Hadj-Abdou 2016; A. 
Heindlmaier and M. Blauberger, ‘Enter at your own risk: free movement of EU citizens in practice’ (2017) 40 
West European Politics 6, 1198-1217; C. Bruzelius and M. Seeleib-Kaiser, ‘European citizenship and social 
rights’ in P. Kennett and Lendvai-Bainton (eds), Handbook of European Social Policy (Cheltenham: Edward 
Elgar, 2017): 155-166; D.S. Martinsen and B. Werner, ‘No welfare magnets - free movement and cross-border 
welfare in Germany and Denmark compared’ (2019) 26 Journal of European Public Policy 5, 637-655. 
45 An extensive literature exists on the prospects and limits of ‘transnational’ or a ‘post-national’ citizenship 
beyond the nation state and related questions of social justice in the European Union, including, but of course 
not limited to G. Davies, ‘'Any Place I Hang My Hat?' or: Residence is the New Nationality’ (2005a) 11 
European Law Journal 1, 43-56; Schönberger 2007; D. Kostakopoulou, ‘European Union Citizenship: Writing 
the Future’ (2007) 13 European Law Journal 5, 623-646; De Witte 2015; P.J. Neuvonen, Equal citizenship and 
its limits in EU law: we the burden, (Oxford: Hart Publishing, 2016); D. Kochenov, ‘Growing apart together: 
Solidarity and citizenship in Europe’, Research Handbook on European Social Security Law (Cheltenham: 
Edward Elgar Publishing, 2015): 32-52. For literature specifically engaging with the question of ‘market 
citizenship, see fn 10 of chapter 5. For a recent collection of mostly normative contributions on Union 
citizenship, see R. Bauböck, (ed) Debating European Citizenship (Cham: SpringerOpen, 2019). 
46 A notable exception is provided by O’Brien who relies on an advice-led ethnography to study the reach and 
limits of Union law in practice, O'Brien 2017. In a similar fashion I found inspiration in the work of 
researchers – mostly from sociological and anthropological backgrounds – who have recently studied the social 
position and experiences of (precarious) Union citizens in their host welfare state and deal with the role of the 
ECJ only indirectly. For example, J.-M. Lafleur and E. Mescoli, ‘Creating Undocumented EU Migrants through 
Welfare: A Conceptualization of Undeserving and Precarious Citizenship’ (2018) 52 Sociology 3, 480-496; M. 
Mostowska, ‘Institutionalisation and Deformalisation: Reorganising Access to Service Provision for Homeless 
EU Migrants’ (2015) 9 European Journal of Homelessness 2, 113-136; A. Amelina et al., (eds), Boundaries of 
European Social Citizenship: EU Citizens’ Transnational Social Security in Regulations, Discourses and 
Experiences (London: Routledge, 2019). 
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judging, free movement and cross-border welfare has attracted attention from scholars 

interested in the power of the Court of Justice as an actor of integration both vis-à-vis other 

institutions at the Union level and the question of compliance with the Court at the 

domestic level.47 Research borrowed from and sought to contribute to this literature by 

tracing ‘judicialised’ policy processes in the Netherlands and mapping the range of active or 

(passive) responses to the Court’s case law in terms of compliance and various coping 

strategies.48 Theorisation seeks to move one step beyond compliance, however, by 

theorising and demonstrating the wider effects of Union law beyond the immediate vicinity 

of the Court’s judgments themselves and by connecting Member State strategies of dealing 

with the Court’s case law to the substantial effects on national welfare programmes.  

The aim of this dissertation then, has been to fill these gaps, or rather connect the 

dots, in the existing literature by tracing the long-term effects of EU free movement and 

citizenship (case) law on national welfare programmes at three levels of analysis: an 

evaluation of Union law and jurisprudence on free movement and citizenship, the ways in 

which domestic factors and legal strategies combine to produce specific welfare state 

responses and, finally, the outcome of this process in terms of concrete rules and 

administrative practices that include and exclude Union citizens from national welfare 

programmes. By evaluating not only Union social citizenship (case) law on its own terms, 

but also systematically studying its effects on welfare programmes in the domestic context 

of the Netherlands, research discovered a synergy around the idea of what I define as ‘earned 

social citizenship’. This suggests that earned citizenship, as a technique of government, 

might emerge not only from national concerns over immigrant integration and 

naturalisation and neoliberal critiques of the ‘passive’ welfare state,49 but also through the 

interaction between different levels in a multi-level polity like the European Union, where 

national welfare states are situated in an advanced free movement regime. While a growing 

literature exists on the concept of earned citizenship,50 this is the first systematic and 

 
47 For example, Conant 2002; D.S. Martinsen, ‘The Europeanization of welfare: The domestic impact of intra-
European social security’ (2005) 43 Journal of Common Market Studies 5; Schmidt 2018.  
48 For an overview, see A. Hofmann, ‘Resistance against the Court of Justice of the European Union’ (2018) 14 
International Journal of Law in Context 2, 258-274. 
49 W. Schinkel and F. Van Houdt, ‘The double helix of cultural assimilationism and neo-liberalism: citizenship 
in contemporary governmentality’ (2010) 61 British Journal of Sociology 4, 696-715, 700. 
50 Mostly in relation to national immigration and integration policies, D. Kostakopoulou, ‘Matters of Control: 
Integration Tests, Naturalisation Reform and Probationary Citizenship in the United Kingdom’ (2010) 36 
Journal of Ethnic and Migration Studies 5, 829-846; Van Houdt, Suvarierol and Schinkel 2011; E. Andreouli 
and P. Dashtipour, ‘British Citizenship and the ‘Other’: An Analysis of the Earned Citizenship Discourse’ (2014) 
24 Journal of Community & Applied Social Psychology 2, 100-110; Ahmad 2017. Kremer adopts the concept to 
describe immigrants’ normative perspectives on welfare state access in the Netherlands, M. Kremer, ‘Earned 
Citizenship: Labour Migrants’ Views on the Welfare State’ (2016) 45 Journal of Social Policy 3, 395-415. 
Spaventa explicitly relates the concept to the reactionary phase in the ECJ’s citizenship case law, E. Spaventa, 
‘Earned Citizenship: Understanding Union Citizenship Through its Scope’ in D. Kochenov (ed), EU 
Citizenship and Federalism: The Role of Rights (Cambridge: Cambridge University Press, 2017): 204-225.  
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theoretical exploration of both the concept and the process of earned citizenship in relation 

to free movement and the welfare state more generally, potentially offering comparative 

insights to citizenship, welfare and migration scholars not necessarily interested in the 

European integration project as such.  

 

Scope: Method, Case Selection and Limitations 

Before outlining the structure of the book, it is important to mention the methodologies 

employed for this research and its resulting limitations. Chapter 3 discusses methodological 

choices and chapter 4 case selection in more detail. Suffice it to mention here that the 

dissertation is situated within the interdisciplinary field of EU studies and relies on a 

doctrinal analysis of European Union free movement law and in-depth qualitative case 

studies of responses to this law in the Dutch welfare state. While this dissertation relies on 

a single-country case study, it should be emphasised that research has profited from 

comparative case studies in the context of a transnational interdisciplinary research project, 

the results of which are incorporated into the theoretical and empirical analysis.51 Empirical 

analysis focussed on tracing the mechanisms through which Union law impacted on the 

bureaucratic system of administering the residence rights of Union citizens and the terms 

and conditions for accessing social assistance and study benefits. Evidence was drawn from 

a variety of data sources, including government documents, qualitative expert-interviews, 

domestic court cases, newspaper articles and statistical data on the number of Union 

citizens residing and receiving social benefits in the Netherlands. As will be further 

substantiated in chapter 4, the Netherlands forms a well-suited country case to study the 

dynamics that are unleashed by Union law in the welfare sphere. Over the years, the 

country has received a considerable number of Union citizens and seen a rapid inflow of 

EU students while, at the same time, the government initiated a range of measures to 

contain their access to social benefits. Its active courts, however, are ‘strikingly receptive’ 

to the message from Luxembourg,52 and force the government and administrative 

authorities to take Union law seriously when adjusting its policies.  

 
51 In the context of the Norface-funded TransJudFare project, these comparative studies include M. Blauberger 
et al., ‘ECJ judges read the morning papers: Explaining the turnaround of European citizenship jurisprudence.’ 
(2018) 25 Journal of European Public Policy 10, 1422-1441; D. Kramer and A. Heindlmaier, ‘Administering the 
Union Citizen in Need: Between Welfare State Bureaucracy and Migration Control’ (Forthcoming) Journal of 
European Social Policy; D. Kramer, J. Sampson Thierry and F. Van Hooren, ‘Responding to Free Movement: 
Quarantining Mobile Union Citizens in European Welfare States’ (2018) 25 Journal of European Public Policy 
10, 1501-1521.  
52 M. Claes and B. De Witte, ‘Report on the Netherlands’ in A.-M. Slaughter, A.S. Sweet and J. Weiler (eds), 
The European Court and the National Courts––Doctrine and Jurisprudence: Legal Change in its Social Context 
(Oxford: Hart Press, 1998): 171-194. 
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It is also important to clearly demarcate the research scope of the dissertation from 

the outset. The research has systematically traced Union citizens’ entitlement to non-

contributory benefits and possible wider implications for access to the national welfare state 

by national citizens, selecting the administration of residence rights and access to social 

assistance and financial student support as objects of close research. This means, first, that 

research did not focus on contributory benefit schemes, that is to say those schemes where 

the contributions made by beneficiaries – often workers – determine entitlement to 

benefits, but solely on publicly funded universal benefit schemes. Second, the dissertation 

has no ambition to systematically assess the financial impact of EU free movement on the 

national welfare state. It may be concluded from the data provided in this dissertation that 

a higher proportion of Union citizens – especially from the ‘new’ Member States – is 

employed than Dutch nationals and that they do not use more social benefits. Prima facie 

this appears in line with more systematic research confirming that Europeans primarily 

move to work and not to (ab)use benefits as the ‘welfare magnet’ hypothesis would suggest, 

but no firm conclusions can be drawn from this dissertation.53 Third, the finding that the 

Dutch welfare state has found various ways to contain access to non-contributory benefits 

by Union citizens while limiting impact on its welfare schemes does not mean that there is 

no impact of free movement on the distributive mechanisms in a Member State more 

broadly. Claims in that respect would require a study into the dynamics of Union law in the 

labour market. Research did not engage, for example, with consequences of the (ab)use of 

the freedom of establishment and freedom to provide services in the European Single 

Market, where (‘bogus’) self-employment and the posting of workers from other Member 

States have created ways for employers to pay lower wages and social contributions due to 

sub-contracting, outsourcing and shifting tax bases when hiring workers from other 

Member States, possibly eroding the fiscal base for social security and welfare schemes.54 

One major implication of quarantining Union citizens from the welfare system, however, 

is social stratification, i.e. the creation of different levels of decommodification between 

national citizens and categories of Union citizens. With fewer fall-back options, Union 

citizens might be more inclined to accept flexible labour, informal work or work in the ‘gig-

economy’ and could be more vulnerable to exploitative practices of employers.55  

 
53 For systemic research in this direction, see Martinsen and Werner 2019; D.S. Martinsen, G.P. Rotger and 
J.M.S. Thierry, ‘Free movement of People and Cross-Border Welfare in the European Union: Dynamic Rules, 
Limited Outcomes’ (2019) 29 Journal of European Social Policy 1, 84-99. 
54 See e.g., T. Krings, ‘A Race to the Bottom? Trade Unions, EU Enlargement and the Free Movement of 
Labour’ (2009) 15 European Journal of Industrial Relations 1, 49-69; A. Hassel, J. Steen Knudsen and B. 
Wagner, ‘Winning the battle or losing the war: the impact of European integration on labour market 
institutions in Germany and Denmark’ (2016) 23 Journal of European Public Policy 8, 1218-1239. 
55 For research pointing in this direction, see Lafleur and Mescoli 2018; B. Sojka, K. Papież and E. Carmel, 
‘Inequalities, insecurities, and informalities: making sense of migrant experiences of social security between 
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Structure of the book 

The chapters in this book contribute to the broader argument that EU free movement 

reinforces the emergence of earned social citizenship as a governmental technique in the 

European Union. The chapters also stand by themselves as they deal with different thematic 

puzzles, different segments of the welfare state and display a variety of domestic responses 

to case law. The book is structured as follows.  

The next chapter introduces the theoretical framework of the dissertation. Before 

introducing the role of the European Court of Justice, it discusses the literature on the 

broader impact of European integration on the national welfare state. It then engages with 

the literature on ‘judicial Europeanisation’ and theorises how domestic institutional factors 

and legal strategies (to respond to the Court’s case law) produce distinct welfare state 

responses. The next chapter also presents a general theory for the outcome of this process 

by arguing that the dialectic interaction between the ECJ and national welfare states 

stimulates the emergence of ‘earned social citizenship’ at both EU and national level.  

Chapter 3 engages with questions of method and case selection. It explains both 

the doctrinal method adopted in chapter 5 and the social science methodology adopted in 

the remaining chapters while also reflecting on the challenges of conducting this type of 

interdisciplinary research. While chapter 3 explains the choice for the Netherlands as the 

country for three in-depth case studies, chapter 4 provides a thick description of the specific 

context of the Netherland with reference to the institutional, administrative, legal and 

political factors that influence the domestic reception of EU free movement and citizenship 

law.  

Chapter 5 analyses the Court’s legal approach to transnational welfare in the 

Union and asks what rights Union citizenship offers to non-nationals to access non-

contributory benefit schemes in their host Member State. It advances the argument that in 

order to sustain the coexistence of free movement and the national welfare state in the 

European Union, the Court’s case law increasingly resorts to principles and discourses that 

underpin a model of earned social citizenship. Traditionally, mobile workers have been 

granted social membership of their host Member State on the moral ground of (a prospect 

to) their genuine participation in the economic life of a Member State. Around the turn of 

the century, the Court included economically inactive Union citizens by demanding from 

Member States to show a ‘certain degree’ of financial solidarity towards Union citizens who 

have demonstrated a behaviour that is worthy in the light of the conditions attached to 

their residence. In recent, more restrictive judgments the Court ceased its judicial activism 

 
Poland and the UK’ in A. Amelina, et al. (eds), Boundaries of European Social Citizenship: EU Citizens’ 
Transnational Social Security in Regulations, Discourses and Experiences (London: Routledge, 2019). 
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by refusing to extend these principles to citizens it considered less worthy in economic, 

social and cultural ways and fail to meet the thresholds of probation constituted by Union 

citizenship. These judgments, in other words, highlight earned social citizenship as a 

technique of exclusion – rather than inclusion. 

Chapter 6 is the first of three chapters looking empirically into domestic responses 

to the Court’s case law in the Dutch welfare state by tracing the impact of the Court’s case 

law through a longitudinal case study of the Dutch student support system. Since the very 

introduction of study finance in 1986, the Netherlands has been subject to the ECJ’s 

authority, mostly through its own active domestic courts, while over the years, an 

increasing number of students from other Member States found their way to Dutch higher 

education. Faced with budgetary pressures, especially since the Great Recession, the 

Netherlands tried to realise the political objectives of financially supporting Dutch students 

abroad and limiting spending on EU students. Given this context, the Dutch case offers 

fruitful ground to ask in what ways EU free movement and citizenship rights induced 

changes and responses in the Dutch student support system; particularly if, and under what 

conditions, the Dutch government actually included those EU students within its support 

programmes, continued to exclude them or ‘retrenched’ its programmes? The pattern of 

Dutch responses sheds a dynamic view of Union law in its domestic context: it constrains, 

inspires and legitimates action within a wider web of domestic educational reforms and 

chapter 5 provides some insights on the factors that have conditioned the courses of action. 

In contrast to the often swift and assertive responses to Union law identified with 

respect to Dutch student support, domestic change with respect to Union citizens’ access to 

Dutch social assistance revealed a rather evolutionary pattern. The most important reason 

for this relatively slow adjustment inspired the inclusion of chapter 7, which analyses the 

bureaucratic relationship between the administration of Union citizens’ right to social 

assistance and the administration of their right of residence. The chapter takes up the ECJ’s 

doctrine on Union citizenship as an ‘independent status’ and explains why this status makes 

it difficult for Member States to maintain traditional migration control measures such as 

registration requirements and residence documents. Instead, Member States are 

incentivised to abolish such control measures and design administrative procedures that 

only retrospectively verify the legality of residence, that is, once Union citizens engage with 

the welfare state. This administrative move, i.e. towards the decision to grant or refuse 

social rights on the basis of prior (and continued) compliance with performance standards, 

is a key feature of the concept of earned social citizenship as defined above. A longitudinal 

case study of the Netherlands not only served to explain the factors and motivations driving 

this administrative adjustment in response to the Court, but additionally formed the basis 

to inductively develop three ideal-typical models of administering Union citizens. 
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Chapter 8 continues by asking how Union citizens’ rights to social assistance have 

landed in the Dutch welfare state and if these rights have stimulated responses and actual 

changes that also affect Dutch nationals’ right to social assistance. The chapter historically 

traces the development of the body of rules that grant Union citizens access to Dutch social 

assistance, including the acquisition of permanent residence status after five years of 

residence, and evaluates the specific role played by Union law in general restrictions 

conditioning the right to social assistance. The chapter is structured in accordance with the 

progressive ‘stages’ of Union social citizenship that can be found in Dutch policy and 

practice. Union citizens are ‘quarantined’ from social assistance for an initial period of three 

months, but afterwards enter a period of probation, where access to social assistance or the 

acquisition of permanent residence status depends on the fulfilment of performance 

metrics. The lengthy history of the introduction of language requirement in Dutch social 

assistance has been taken as a case study to demonstrate the possibility of Union law 

inspiring the design of conditionality and structures of belonging in national welfare 

programmes according to the model of earned social citizenship. 

Before moving to a conclusion, chapter 9 ties together and compares the findings 

of the four substantial chapters in their theoretical context. It first summarises the Court’s 

case law and connects this with the range of domestic factors that were found to condition 

its reception in the Netherlands, the range of legal strategies that were pursued in this 

Member State and, finally, if this resulted in the inclusion or quarantining of Union citizens 

or rather in the retrenchment or transformation of Dutch welfare programmes. The 

chapter also takes stock of the extent to which earned social citizenship has materialised in 

the various access rules and administrative practices in the Netherlands. The book 

concludes in chapter 10 with the observation that while Union law has by and large 

succeeded in removing territorial borders around the welfare state and considerably 

weakened the options for Member State to discriminate on grounds of nationality, cross-

border access to welfare is increasingly conditioned through the governmental technique 

of earned social citizenship. Earned social citizenship might offer a stable balance to 

reconcile the institutions of European free movement and the nationally bounded welfare 

state in the European Union, but also implies the insurrection of individual borders for 

specific groups of Union citizens, the effects of which are only beginning to surface. The 

conclusion discusses the particularity of earned social citizenship in the Union, which, as 

will be argued, lies in its ‘fluidity’,56 the risks involved – both for Union citizens and the 

functioning of welfare states – and what this means for the Union in general.  

 
56 This word has been borrowed from M. Mostowska, ‘Vulnerable EU-migrants on the streets of Stockholm; 
Negotiating homelessness and citizenship’. Paper presented at Conference Name|, Conference Location| Year, 
Cited Pages|. 
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A final remark to the reader of this book concerns a word of notice as well as 

patience towards the at times technical descriptions of the administrative procedures that 

apply to Union citizens who engage with the Dutch welfare system. These might in fact be 

alien to both legal scholars and political scientists but are driven by my obsession to 

understand how Union law disturbs, translates and blends into the wider assemblage of 

administrative practices through which the state exercises power over individuals.57 

Encounters with state authorities, after all, make up the most tangible expression of Union 

law in daily life and determine not only individuals’ actual enjoyment of transnational social 

rights but also their experience of ‘Social Europe’.  

 
57 This fascination probably has Foucauldian origins, see, for example, M. Foucault, ‘Questions of Method’ in 
J.D. Faubion (ed), Power: The Essential Works of Michel Foucault 1954-1984 (London: Penguin, 2002): 223-
238. 



 



 

Chapter 2: Earning Social Citizenship in the European Union 

1. Introduction 

 

Studying the impact of EU free movement and citizenship law – the jurisprudence of the 

European Court of Justice in specific – on national welfare programmes, required a 

theoretical and conceptual engagement with a wide range of literatures and academic 

disciplines in a multi-level context. This chapter combines a broad review of the existing 

literature on European integration, citizenship and the national welfare state with an 

introduction to the theoretical and conceptual framework I developed in this dissertation 

to answer its research question. This framework shares a certain affinity with the 

‘discursive institutionalism’ developed by Vivienne Schmidt, which focusses on the 

substantial content of ideas and discursive interactions while situating these in formal 

institutional context.1 Instead of Schmidt, however, who, when studying EU politics, 

focusses on the multi-level interaction (or ‘double game’) between a ‘coordinative discourse’ 

between policy elites at the EU level and a ‘communicative discourse’ from the elites to 

domestic publics,2 I am focussing on multi-level discursive interactions between the 

European Court of Justice and the Member State level. Union law is treated as an 

argumentative practice, offering an open-ended opportunity structure for strategic actors 

at the national level, but one that constrains, inspires and legitimates courses of action in a 

wider strategic context that includes welfare institutions, administrative and legal 

structures and political preferences. In order to analyse the Court’s impact on national 

welfare programmes, I therefore chose to trace both cognitive and normative ideas on 

citizenship and social belonging – as they cut across migration and social policy domains – 

while situating their development and practical application in institutional context.  

The next section sets the broader stage of the dissertation and introduces 

competing scholarly views on the broader impact of European integration on national 

welfare states. It does so by discussing the rights, duties and relations of belonging that are 

attached to (national) social citizenship and the potential tension that is being created by 

the rights, duties and aspirations that are attached to the status of Union citizenship. The 

chapter moves on to introduce the European Court of Justice as the main institutional actor 

granting social rights to mobile Union citizens with reference to the broader debate on legal 

integration in the European Union. This is not only done in order to provide context to 

 
1 V.A. Schmidt, ‘Discursive Institutionalism: The Explanatory Power of Ideas and Discourse’ (2008) 11 Annual 
Review of Political Science 1, 303-326. 
2 See for example, A. Crespy and V. Schmidt, ‘The clash of Titans: France, Germany and the discursive double 
game of EMU reform’ (2014) 21 Journal of European Public Policy 8, 1085-1101. 
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the (doctrinal) evaluation of the Court’s jurisprudence in chapter 5, but also to theorise the 

special nature of judicial law-making through which most social rights have historically 

been provided to mobile Union citizens at the European level. Shifting to the domestic 

level, section four relies on the wider literature on judicial Europeanisation to provide an 

analytical framework for studying the process through which EU social rights materialise 

at the domestic level and induce responses and actual changes in non-contributory welfare 

programmes in Member States. This framework consists of a three-step approach, 

theorising, firstly, the domestic institutional setting conditioning the impact of Union law 

at the Member State level, secondly, the range of legal strategies available for Member 

States to respond and, finally, the way such responses translate into adjustments to the 

terms of access and generosity of welfare programmes. The fifth and final section provides 

a general theory for the outcome of this process of judicial Europeanisation, which is, as 

will be argued, a synergy between the Court’s jurisprudence and Member State practices 

towards a model of earned social citizenship.  

 

2. Citizenship and the Welfare State in an Open Border Europe 

 

Nationals of EU Member States are citizens of both their nation state and the European 

Union.3 As a result, those citizens moving across borders within the Union will find 

themselves at the crossroads of two major post-war institutional achievements in 

(Western) Europe: the national welfare state and European integration. In recent decades, 

both institutions have faced increasing challenges. The traditional European welfare state 

has since long been in transformation towards a ‘new’ welfare state. Spurred by neoliberal 

ideology, a general retrenchment of relatively generous Keynesian welfare arrangements 

has taken place since the 1980s.4 Since the 1990s, this process has been accompanied by a 

more functional reorientation in the form of activation and emphasis on individual 

responsibility, all the more intensified under the great recession.5 After its relatively calm 

first decades of existence, European integration took a major flight since the 1980s with the 

start of an ongoing project relaunching the internal market, the establishment of a 

 
3 Since the Treaty of Maastricht took force on 1 November 1993. Article 20(1) TFEU states that ‘every person 
holding the nationality of a Member State shall be a citizen of the Union. Citizenship of the Union shall be 
additional to and not replace national citizenship.’ 
4 P. Pierson, Dismantling the Welfare State? Raegan, Thatcher, and the Politics of Retrenchment, (Cambridge: 
Cambridge Universty Press, 1994). 
5 N. Gilbert, Transformation of the Welfare State: The Silent Surrender of Public Responsibility, (Oxford: 
Oxford University Press, 2004); G. Bonoli and D. Natali, The Politics of the New Welfare State, (Oxford: 
Oxford university Press, 2012). 
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‘borderless’ Europe and the adoption of a single currency.6 Although an explicit 

constitutionalisation of the Union proved a step too far in 2005, at least for the Dutch and 

French electorates when they rejected the Constitutional Treaty, a further milestone was 

reached with the great enlargement of 2004: eight Middle and Eastern European Member 

States entered the Union and their citizens would enthusiastically embrace their free 

movement right in the years to follow. The global financial meltdown of 2007-2008 lay 

bare the structural shortcomings in the government of the Union and the limits to 

solidarity between its Member States. At the beginning of the 2010s, the European Union 

saw itself faced with a series of ‘crises’ – the Eurozone, Schengen and the withdrawal of the 

United Kingdom – which shook its foundations, altered its politics and reinforced internal 

divisions.7  

As citizens of both their nation state and the European Union, Union citizens 

enjoy civic, political and social ties to both political entities. From this observation alone it 

follows that, at its current stage of development, the concept of citizenship is multi-layered 

and differentiated: citizenship rights extend beyond the boundaries of the nation state, 

expressing a relation to supranational political entities, and can be unpacked into different 

categories that are allocated according to different rules and criteria. In what follows I 

discuss citizenship’s function as a governmental tool for inclusion and exclusion, its formal 

and moral dimension with a specific focus on social citizenship and the institution of Union 

citizenship in the context of an open border Europe.  

At its most elementary level, citizenship implies membership of a polity, often a 

nation state, and is defined by the rights conferred by the polity on the individual.8 At a 

global level, citizenship can therefore be perceived as a technique of population 

management, as a practice of dividing the world in ‘manageable’ subpopulations within the 

modern state system.9 From this global – or external – perspective, citizenship works as a 

practice of exclusion – as a ‘conspiracy against outsiders’ – that makes human movement 

around the world into an exceptional activity, as something that can and should be 

regulated.10 For insiders however, i.e. the members of a polity, citizenship can work as a 

project of inclusion by offering a status of equality with respect to the rights and 

 
6 N. Jabko, Playing the Market: A Political Strategy for Uniting Europe, 1985-2005, (Ithaca; London: Cornell 
University Press, 2006). 
7 For a coherent overview, see D. Dinan, N. Nugent and W.E. Paterson, The European Union in crisis, 
(London: Palgrave Macmillan, 2017). 
8 G. Delanty, ‘Models of citizenship: Defining European identity and citizenship’ (1997) 1 Citizenship Studies 3, 
285-303. 
9 B. Hindess, ‘Citizenship in the International Management of Populations’ (2000) 43 American Behavioral 
Scientist 9, 1486-1497. 
10 Ibid., 1494. 
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responsibilities attached to the status.11 It follows that citizenship can stimulate feeling of 

belonging and solidarity, especially when it succeeds in providing individual socio-

economic security through the organisation of collective goods, access to such goods by 

means of social rights and the (re)distribution of wealth to formerly excluded classes.12 For 

citizens lucky enough to live in prosperous states, modern citizenship therefore provides a 

degree of social and economic security. In a world of socio-economic and ethnoreligious 

fragmentation, it simultaneously provides nation states with a legitimation for 

discriminating against noncitizens who cross or live within their borders.13  

Although there is endless variation in theories, models and connotations 

associated with the concept of citizenship, almost any of those makes a distinction or 

prioritises between formal and moral aspects of citizenship.14 Formal citizenship stresses 

citizenship as a formal status, an individual’s legal membership of a juridico-political order 

which is often symbolised by the possession of a passport. Formal aspects to citizenship are 

linked to ‘Marshallian’ rights – civic, political and social – and are those that have been 

propagated by the liberal and social democratic political traditions over the past three 

centuries: where 18th century civil rights protected against state power and 19th century 

political rights allowed for democratic participation, 20th century social rights protect 

against market forces and social inequality with the aim to enable actual participation in 

society as a full member.15 Beyond its rights-based connotation, the idea of citizenship can 

be invoked in a deeper, political and performative meaning. Moral citizenship signifies the 

extra-legal normative conception of the ‘good citizen’ and therefore carries normative and 

prescriptive connotations about how to act as a citizen.16 Hence moral citizenship perceives 

citizenship as a practice involving active participation in the political domain and the 

fulfilment of responsibilities and duties to the wider society. Stressed by communitarian 

theories and civic republican traditions, citizenship is moralised by equalising the ‘real 

citizen’ with the ‘active citizen’.17 Although scholars have warned against blurring the 

 
11 T. Hammar, Democracy and the Nation State: Aliens, Denizens and Citizens in a World of International 
Migration, (Aldershot: Ashgate, 1990).  
12 Y.N. Soysal, ‘Citizenship, immigration, and the European social project: rights and obligations of 
individuality’ (2012) 63 The British Journal of Sociology 1, 1-21, 11-12. 
13 Hindess 2000, 1495. 
14 Schinkel 2010. 
15 Delanty 1997, 289. T.H. Marshall and T. Bottomore, Citizenship and Social Class, (London: Pluto Press, 
1992). 
16 Schinkel 2010, 268. 
17 Ibid. 
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distinction between being a citizen and acting as a citizen,18 a political emphasis on moral 

citizenship can obviously affect the exercise of formal citizenship rights.19  

Social citizenship means the individual’s inclusion into the welfare system of a 

society.20 Marshall connected the development of the post-war welfare state with the 

completion of the historical process of the institutionalisation of citizenship. 

Complementing earlier civic and political citizenship rights, he defined social citizenship as 

‘the whole range from the right to a modicum of economic welfare and security to the right 

to share to the full in the social heritage and to live the life of a civilised being according to 

the standards prevailing in the society’.21 The status of social citizenship then refers to the 

range of social rights that seek to promote the decommodification of labour by decoupling 

the living standards of individual citizens from their market value, granting them a degree 

of independence from the labour market for their survival, wellbeing and meaningful 

participation in society.22 It is important to observe, however, that social rights are not 

exclusively granted to national citizens, but in many cases also to foreigners who are (long-

term) resident. As proponents of the concept of denizenship have emphasised, European 

states have included long-term residents in their welfare systems as social citizens without 

them being or becoming their formal citizens through naturalisation.23  

Over the past few decades, social citizenship has been subjected to a process of 

moralisation. Of course, social citizenship has never been completely unconditional. 

Benefits for unemployed citizens have always been tied to availability for paid work and 

often, especially in continental European states, to previous social contributions. In recent 

decades, however, social citizenship has been made increasingly conditional in many 

welfare states through the imposition of behavioural conditions and sanctions for non-

compliance that are geared towards ‘activation’ and ‘employability’. Discursively, a new 

‘active’ social  citizenship is contrasted with a previous, supposedly ‘passive’, dependency-

 
18 As Lister notes, acting as a citizen involves fulfilling the full potential of the status, but those who do not 
fulfil that potential do not cease to be citizens in either formal or more substantive sociological and political 
sense. R. Lister, ‘Citizenship and changing welfare states’ in J.G. Andersen and P.H. Jensen (eds), Changing 
Labour Markets, Welfare Policies and Citizenship (Bristol: The Policy Press, 2002): 39-57, 41-42. 
19 Schinkel 2010, 271-272. This is the case when, for example, behavioural requirements attached to the 
reception of welfare benefits may result in sanctions that (ultimately) include the termination of entitlement. A 
moralisation of welfare reception may hence result in a suspension of (formal) social citizenship.  
20 Following A. Somek, Individualism: an essay on the authority of the European Union, (Oxford: Oxford 
University Press, 2008), 201, fn 208. In the context of the dissertation, the acquisition of social citizenship 
normally refers to the inclusion of the Union citizen into the welfare system of a Member State of which she is 
not a national. 
21 Marshall and Bottomore 1992, 8. 
22 Lister 2002, 40. 
23 A point made by, amongst others, R. Brubaker, ‘Membership without citizenship: the economic and social 
rights of noncitizens’ in R. Brubaker (ed), Immigration and the Politics of Citizenship in Europe and North 
America (Lanham: University Press of America, 1989): 145-162.  
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inducing model of social citizenship.24 The new, ‘active’ welfare state aspires to bring the 

socially excluded back into the paid labour market and thereby restore ‘true’ citizenship.25 

Such acts of inclusion, however, can impact on formal social rights when they result in 

exclusion for those who cannot negotiate the barriers and cannot comply with the rules.26  

Compared to national citizenships, citizenship of the Union does not offer direct 

rights to a certain standard of welfare or social security; neither does if offer many direct 

civil and political rights. Nonetheless, the European Court of Justice has defended the 

enjoyment of (implicit) substantive rights  attached to Union citizenship by protecting 

individuals against a disproportionate loss of Union citizenship and forced removal from 

the EU territory.27 Political rights of Union citizens include the right to vote and stand in 

local and European elections, receive diplomatic and consular protection and the right to 

correspond with EU institutions and offices.28 The essence of citizenship of the European 

Union, I would submit however, lies in offering precisely those rights, liberties and 

aspirations that relate to cross-border movement and foreign residence that are made 

exceptional by modern state citizenship. Although predating the establishment of 

citizenship, Union citizens enjoy a right to cross-border work and other economic activities 

in the Member States of the Union and are to be treated equally as nationals when 

exercising this right.29 Since the establishment of citizenship, Union citizens also enjoy a 

general right to move and reside freely within the territory of the Member States, offering 

opportunities for Union citizens to exercise free movement rights independently from their 

economic category and be treated non-discriminatory when doing so.30  

Given the combined existence of Union citizenship and national (social) 

citizenship, mobile Union citizens are therefore confronted with the dynamic boundaries 

between their right to free movement and access to nationally bounded welfare states. 

Following Ferrera’s conceptual analysis, the mutual relationship between the distinctive 

institutional legacies of the welfare state and European integration has encountered the 

problem of a growing tension.31 The welfare state rests on a logic of ‘closure’, presupposing 

the existence of a ‘bounded’ cohesive community, whose members feel that they belong to 

the same ‘whole’ of the nation state. The nation state has historically provided the closure 

conditions for the development of an ethos of social solidarity and redistributive 

 
24 Lister 2011, 69. 
25 Handler 2003, 230. 
26 Ibid. 
27 C-135/08, Rottmann (2 March 2010), ECLI:EU:C:2010:104; C-34/09, Ruiz Zambrano (8 March 2011), 
ECLI:EU:C:2011:124. For an expansive reading see D. Kochenov, ‘The Citizenship Paradigm’ (2013) 15 
Cambridge Yearbook of European Legal Studies, 197-225. 
28 Articles 20(2)(b), (c) and (d), 22, 23 and 24 TFEU.  
29 Article 45 TFEU offers the right to workers and Article 49 TFEU to self-employed citizens.  
30 Article 20(2)(a), 21(1) and 18 TFEU.   
31 Ferrera 2005. 
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arrangements within its geographical territory. National identity, as both the source and its 

product, supports at a systemic level – i.e. extending beyond family and tribal affiliations 

though not to the extent of being ‘limitless’ – the imposition of protective status rights and 

tolerates its redistributive outcomes amongst people who otherwise consider each other 

strangers.32 European integration, instead, is guided on the logic of ‘opening’, aimed at 

fostering free movement and non-discrimination by weakening or tearing apart the spatial 

demarcations and closure practices that nation states have historically built around and 

within themselves.33 Challenging the right to territorial closure, Union law, as advanced by 

the European Court of Justice, has prohibited most cross-border restrictions regarding 

access to social benefits and services, dismantling the ‘nationality filter’ for admission into 

domestic sharing spaces. Similarly, the right to ‘bound’ has been challenged, i.e. the right of 

each national welfare state to autonomously determine who can and must share what with 

whom and the possibility to enforce compliance with such choices through specific 

organisational structures backed by coercive power.34  

Scholarly assessment of the consequences of this confrontation varies widely. 

Some see the expansion and strengthening of social rights of Union citizens as a move 

towards a ‘Social Europe’. Granting transnational solidarity to mobile individuals, they 

believe, is a form of resistance against an ever-expanding European Single Market by ‘re-

embedding’ those individuals in new social and political arrangements. This means, in 

practice, that mobile Union citizens’ free movement rights are ‘increasingly infused with 

social content’.35 Others claim that this expansion of individual rights might undermine the 

functioning of national welfare systems and reinforces the EU’s alleged liberal bias towards 

individual market freedoms.36 Granting transnational solidarity to mobile individuals risks 

undermining national bonds of solidarity and, since national bonds are regarded as the last 

bastions of protection against the liberalising tendencies of the market, therefore trigger 

welfare state retrenchment. Unconditioned welfare access of mobile Union citizens would 

undermine the reciprocity between the rights and duties and therefore put both the 

effectiveness and legitimacy of national social policy under pressure.37 Since national 

budgets are not ‘infinitely elastic’,38 broadening the criteria of welfare redistribution may 

therefore come ‘at the price of actually reducing the substantive content of entitlements’.39  

 
32 Offe 2000; C. Offe, ‘The European Model of “Social” Capitalism: Can It Survive European Integration?’ 
(2003) 11 Journal of Political Philosophy 4, 437-469. 
33 Ferrera 2005; Ferrera 2009. 
34 Ferrera 2009. 
35 Caporaso and Tarrow 2009, 610. See also Conant 2006, 96. 
36 Höpner and Schäfer 2012; Scharpf 2012. 
37 Höpner and Schäfer 2012, 445-448; Ashiagbor 2013. 
38 Bellamy 2009, 20. 
39 Menéndez 2009, 41. 
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Although there are good theoretical reasons to expect either an embedding of 

mobile Union citizens into transnational welfare arrangements or a retrenchment of 

national welfare programmes as a result of this, the domestic impact of Europeanisation of 

welfare rights could also be seen in terms of a contributing to a transformation and 

reorganisation of domestic welfare states and their respective social citizenship regimes.40 

From this perspective, the clash between the national welfare state and EU free movement 

is more likely to lead to a reconciliation of both institutions in a way that produces both 

individual opportunities – releasing individuals from the constraints of available life 

realisations in their territorial nation state41 – and social bonds – necessary for the 

functioning of wealth redistributive programmes.42 But as the concept of reconciliation 

suggests, this process not only requires mutual recognition and co-operation, but also the 

need to compromise and make mutual concessions.43 In fact, welfare state adjustment to 

pressures stemming from free movement and Union citizenship may spur processes of, 

inter alia, a reterritorialisation of unwanted migrants,44 a toughening of control on welfare 

state access45 and a stratification of social rights.46 In addition, the weakening of national 

bonds in the absence of any comparable welfare system at the supranational level might 

revive national identity as the basis for social membership as a political theme,47 an 

expectation that has now materialised in the form of a ‘nativist’ turn in voting behaviour.48 

If and how Member States adjust their welfare systems to the emerging body of 

transnational social rights resulting from Union citizenship crucially depends on the special 

qualities of ECJ case law and how this case law lands in the domestic setting of Member 

States. 

 

 
40 M. Roche, ‘Social Citizenship: Grounds of Social Change’ in E. Isin and B. Turner (eds), Handbook of 
Citizenship Studies (London: Sage Publications, 2002): 69-86, 84. On the transformative dimension of Union 
citizenship see Kostakopoulou 2007. 
41 Kostakopoulou 2007, 642; De Witte 2015, 7.   
42 See also Ferrera 2009; F. Vandenbroucke, ‘The Idea of a European Social Union: a Normative Introduction’ 
in F. Vandenbroucke, C. Barnard and G. De Baere (eds), A European Social Union After the Crisis (Cambridge: 
Cambridge University Press, 2017): 3-46. 
43 Ferrera 2009, 223. 
44 A. Geddes, ‘The EU Migration Regime's Effects on European Welfare States’ in S. Lavenex and E.M. Ucarer 
(eds), Migration and the Externalities of European Integration (Lexington Books: Lanham, 2002): 195-208.  
45 Geddes and Hadj-Abdou 2016; Kramer, Sampson Thierry and Van Hooren 2018.  
46 C. Bruzelius, C. Reinprecht and M. Seeleib-Kaiser, ‘Stratified Social Rights Limiting EU Citizenship’ (2017) 
55 Journal of Common Market Studies 6, 1239-1253; E. Carmel and R. Paul, ‘Complex stratification: 
Understanding European Union governance of migrant rights’ (2013) 3 Regions and Cohesion, 56-85. In fact, 
Ferrera himself proposes to ‘give back’ to Member States a modicum of autonomy in filtering the access to 
social benefits in order to find a balance between closure and opening in intra-EU mobility. M. Ferrera, ‘The 
Contentious Politics of Hospitality: Intra-EU Mobility and Social Rights’ (2017) 22 European Law Journal 6, 
791-805. 
47 As predicted by G. Brochmann, ‘Citizenship and Inclusion in European Welfare States’ in S. Lavenex and 
E.M. Ucarer (eds), Migration and the Externalities of European Integration (Lanham: Lexington Books, 2002). 
48 Ferrera 2017. 



 

27 

 

Chapter 2: Earning Social Citizenship in the European Union 

3. The Court of Justice and its Case Law 

 

The European Court of Justice  functions as the main actor in balancing free movement 

rights and welfare entitlement in the European Union. Its case law, as the interpretation of 

primary and secondary legislation of the Union, has largely determined Union citizens’ 

access to the welfare system of their host Member State. Chapter 5 evaluates how the body 

of doctrines, concepts and criteria that the Court developed for this purpose could be 

understood as an incipient form of Union social citizenship. While traditionally, theory-

building on the role of the Court in the integration process had been limited to assessing 

the relative power dynamics between the Court and the Member States in the wider 

institutional setting of the Union, it is only since the mid-2000s that endeavours have 

focused on analysing and theorising domestic responses of Member States to the Court’s 

case law. This section briefly reviews this literature before moving on to discuss the 

procedures through which the Court is mobilised and the special characteristics that 

specifically determine the impact of its case law on national welfare programmes.  

After pioneering work by Scheingold in the early days of European integration, 

the interest of social scientists in the role of the European Court of Justice waned in the 

1970s as the momentum of European integration ostensibly slowed down.49 The 

Luxembourg compromise and the demands of unanimous voting in the Council shifted 

attention away during a broader period often described as ‘Eurosclerosis’. Starting in the 

1980s, however, legal scholars claimed that over this same period the ECJ had been busy 

creating its own supranational legal order, effectively limiting national sovereignty through 

the doctrines of direct effect and supremacy.50 The claims of this legal literature and the 

relaunch of the European project with the Single European Act in 1986 renewed interest 

in EU judicial politics among political scientists,51 leading some to lament the neglect of the 

ECJ’s crucial role in supranational policymaking.52 This renewed interest in legal 

 
49 S.A. Scheingold, The Rule of Law in European Integration, (New Haven and London: Yale university Press, 
1965); S.A. Scheingold, The Law in Political Integration; The Evolution and Integrative Implications of 
Regional Legal Processes in the European Community, (Cambridge, MA: Center for International Affairs, 
Harvard University, 1971); for a reappraisal see M.M. Feeley, ‘Scheingold's Failure: His Finest Book’ in A. Sarat 
(ed), Special Issue: The Legacy of Stuart Scheingold (Bingley: Emerald Insight, 2012): 179-198. 
50 Amongst others, E. Stein, ‘Lawyers, Judges, and the Making of a Transnational Constitution’ (1981) 75 
American Journal of International Law 1, 1-27; J. Weiler, ‘Community, Member States and European 
Integration: Is the Law Relevant?’ (1982) 21 JCMS: Journal of Common Market Studies 1, 39-56; J. Weiler, 
‘The transformation of Europe’ (1991) 100 The Yale Law Journal 8, 2403. 
51 L. Conant, ‘Judicial Politics’ in K.E. Jørgensen, M.A. Pollack and B. Rosamond (eds), Handbook of European 
Union Politics (London: Sage Publishers Ltd., 2007), 214. 
52 M.L. Volcansek, ‘The European court of justice: Supranational policy‐making’ (1992) 15 West European 
Politics 3, 109-121; M. Shapiro, ‘The European Court of Justice’ in A. Sbragia (ed), Euro-politics: Institutions 
and Policymakingin the "New" European Community (Washington, D.C.: The Brookings Institution, 1992): 
123-156.  
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integration in the 1990s culminated in a lively debate between rational choice 

institutionalists and neofunctionalists.53 The rational choice school claimed that ECJ 

rulings not only generally align with the interests of powerful Member States but that the 

ECJ also takes the anticipated responses of national governments into account.54 By 

contrast, neofunctionalists argued that the internal dynamics of law are rather at the core 

of the politics of European integration, offering opportunities for domestic actors, national 

courts and lawyers, while the ‘language and logic of law’ shields the ECJ from attacks from 

national governments.55 The debate on the relative power between the Court and the 

legislator continues to date. In more recent years, one group of scholars has argued that, 

when legislating, Member States are (heavily) constrained and limited by previous treaty 

interpretations of the Court.56 Other scholars have sought to demonstrate the Court’s 

sensitivity to the possibility that Member States do not comply or override its case law 

through legislative action.57 

  Although impossible to fully disconnect from this debate on the relative power 

between EU institutions and between the Court and the Member States, scholars of legal 

integration have started to shift attention to Europeanisation as domestic change.58 For the 

purpose of studying domestic change, it is important to accept that individual Member 

States face institutional difficulties to ‘override’ the Court’s case law, a political condition 

 
53 For an overview, see A. Stone Sweet, ‘The European Court of Justice and the judicialization of EU 
governance’ (2010) 5 Living Reviews in European Governance 2, 1-50. 
54 G. Garrett, ‘The politicis of legal integration in the European Union’ (1995) 49 International Organization 1, 
171-181; G. Garrett, R.D. Kelemen and M. Schulz, ‘The European Court of Justice, national Governments, and 
Legal Integration’ (1998) 52 International Organization 1, 149-176. These scholars follow the emphasis on 
State power, interests and intergovernmental bargaining known from liberal intergovernmentalist theory 
developed in A. Moravcsik, The choice for Europe: social purpose and state power from Messina to 
Maastricht, (London: UCL Press, 1998). 
55 A.-M. Burley and W. Mattli, ‘Europe Before the Court: A Political Theory of Legal Integration’ (1993) 47 
International Organization 1, 41-76, 44. 
56 G. Davies, ‘The European Union Legislature as an Agent of the European Court of Justice’ (2016a) 54 
Journal of Common Market Studies 4, 846–861; A. Stone Sweet and T. Brunell, ‘The European Court of 
Justice, State Noncompliance, and the Politics of Override’ (2012) 106 American Political Science Review 01, 
204-213; M. Blauberger and S.K. Schmidt, ‘The European Court of Justice and its political impact’ (2017a) 40 
West European Politics 4, 907-918; Schmidt 2018. 
57 C.J. Carrubba, M. Gabel and C. Hankla, ‘Judicial Behavior under Political Constraints: Evidence from the 
European Court of Justice’ (2008) 102 American Political Science Review 4, 435-452. O. Larsson and D. 
Naurin, ‘Judicial Independence and Political Uncertainty: How the Risk of Override Affects the Court of Justice 
of the EU’ (2016) 70 International Organization 2, 377-408. Martinsen offers a more nuanced account by 
highlighting Member States’ ability to modify judicial decisions by incorporating parts of the Court’s reasoning 
into subsequent EU law-making while simultaneously limiting the scope of judicial influence. D.S. Martinsen, 
‘Judicial Influence on Policy Outputs? The Political Constraints of Legal Integration in the European Union’ 
(2015) 48 Comparative Political Studies 12, 1622-1660; D.S. Martinsen, An Ever More Powerful Court? The 
Political Constraints of Legal Integration in the European Union, (Oxford: Oxford University Press, 2015). 
58 T.A. Börzel and T. Risse, ‘Europeanization: The Domestic Impact of European Union Politics’ in K.E. 
Jørgensen, M.A. Pollack and B. Rosamond (eds), Handbook of European Union Politics (London: SAGE, 
2006): 483-504. 
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famously defined by Scharpf as a ‘joint-decision-trap’.59 This, in combination with an 

effective decentralised system of legal enforcement through national courts, has 

emboldened the Court, according to Kelemen, ‘to make expansive interpretations of EU 

rights, to stand up to laggard member states, and to play an active role in the policy process 

more generally’.60 The ensuing process of judicial Europeanisation refers to how law-

making by the ECJ – defined as its law construction through normative interpretation, 

reason-giving, and the application of legal norms to facts in the course of resolving disputes 

– influences the broader strategic behaviour of non-judicial actors in the EU polity. 

Judicialised policy processes – at the EU, national and local level – are consequently those 

that take place in the light of the Court’s case law and in the shadow of future litigation.61 

With respect to Europeanisation as domestic change, it could be argued that conventional 

research has shown a bias towards implementation studies of political legislation – mostly 

directives – and thereby failed to take account of the specific institutional logic of judicial 

law-making.62 A narrow focus on the legislative process overlooks the fact that secondary 

legislation is often preceded by and complemented with authoritative interpretations of the 

Court that have evolved into judicial doctrines that promote negatively formulated 

(primary) Treaty rights. The steady extension of Union citizens’ access to social benefits in 

other Member States in particular, our field of interest, has been historically driven by 

judicial law-making. 

The Court of Justice cannot act as an agent of Europeanisation – a ‘driver of 

integration’ – by itself alone. A form of agency is required to provide the Court with cases 

in the first place and to turn its judgments into actual domestic change.63 But while 

infringements can be obvious, case law hardly ever prescribes clear policy directions.64 

With its judgments, the Court empowers actors from ‘above’ – the European Commission 

– and  ‘below’ – mostly private litigants – to challenge a range of national rules and practices 

whereby the need and direction of change are constructed in discursive processes around 

 
59 F.W. Scharpf, ‘The Joint-Decision Trap: Lessons from German Federalism and European Integration’ (1988) 
66 Public Administration 3, 239-278; F.W. Scharpf, ‘The Joint-Decision Trap Revisited’ (2006) 44 Journal of 
Common Market Studies 4, 845-864; Scharpf 2012. 
60 R.D. Kelemen, Eurolegalism: The Transformation of Law and Regulation in the European Union, 
(Cambridge, MA: Harvard University Press, 2011), 26-27. 
61 Stone Sweet 2010, 26. 
62 S.K. Schmidt, ‘Beyond Compliance: The Europeanization of Member States through Negative Integration 
and Legal Uncertainty’ (2008) 10 Journal of Comparative Policy Analysis: Research and Practice 3, 299-308. 
For an early exception, see Martinsen 2005. 
63 In the words of Stone Sweet, ‘the Court’s case law may change legal norms, policy frames, and incentive 
structures for actors, but its jurisprudence is never self-implementing at the national level’. Stone Sweet 2010, 
33. See also M. Blauberger, ‘National Responses to European Court Jurisprudence’ (2014) 37 West European 
Politics 3, 457-474, 459. 
64 M. Blauberger, ‘With Luxembourg in mind… the remaking of national policies in the face of ECJ 
jurisprudence’ (2012) 19 Journal of European Public Policy 1, 109-126. 
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the meaning of judgments within administrative, legal and academic communities.65 The 

key actor operating from ‘above’ is the European Commission. In its role as ‘guardian of the 

Treaty’ the Commission is tasked with monitoring the compliance of Member States with 

Union law. On the basis of Article 258 TFEU, the Commission can start an infringement 

procedure against a Member State which it considers to have failed to fulfil an obligation 

under the Treaties. Given its limited resources, however, the Commission is likely to 

strategically select infringement cases that are promising on legal grounds and serve its 

broader political and institutional interests.66 In response to innovative interpretations by 

the ECJ in single cases, the European Commission usually awaits the consistent 

development of legal principles before it starts infringement proceedings against Member 

States, which enhances its chances before the Court when it comes to a legal stand-off.67 In 

addition, the Commission relies on complaints filed to it by citizens, interest groups and 

firms.68  

Key actors operating from ‘below’ are decentralised private litigants. Interested 

actors may challenge the compatibility of national decisions or rules with Union law before 

national courts, creating a ‘decentralised system’ of Union law enforcement.69 According to 

Article 267 TFEU, national courts may refer a question about the interpretation of Union 

law to the European Court of Justice. If such a question is raised at a court of last instance, 

this court is formally obliged to refer the matter to the ECJ. National courts are not obliged 

to refer when the rule at issue is reasonably clear and leaves no doubt as regards its 

interpretation (acte clair) or if it has already been interpreted by the Court (acte éclairé).70 

Although individual Union citizens might be intensely interested in their own case, they 

are generally considered to lack the capacity for concerted action in political or legal 

arenas.71 While legal action might therefore reflect the variable fortunes of individual 

Union citizens and not result in concerted adjustment pressure, 72 Member States might 

still want to anticipate litigation by a wide range of potential beneficiaries through 

legislative and administrative reforms.73  

 
65 Börzel and Risse 2006; C. Radaelli, ‘Europeanisation: Solution or Problem?’ (2004) 8 European Integration 
online Papers 16.  
66 Conant 2002, 75; see also M. Hartlapp and G. Falkner, ‘Problems of Operationalization and Data in EU 
Compliance Research’ (2009) 10 European Union Politics 2, 281–304. 
67 Conant 2002, 75-76. 
68 T.A. Börzel, ‘Guarding the Treaty: The Compliance Strategies of the European Commission’ in T.A. Börzel 
and R.A. Cichowski (eds), The State of the European Union, 6: Law, Politics, and Society (Oxford: Oxford 
Scholarship Online, 2003): 197-220. 
69 Kelemen 2011, 8. 
70 Responding to a quick rise in referrals from national courts, the Court formulated these principles in C-
283/81, Cilfit (6 October 1982), ECLI:EU:C:1982:335.  
71 Conant 2002, 207. 
72 Ibid., 209. 
73 Blauberger 2012. 
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In order to analyse the impact of the Court’s jurisprudence on national welfare 

programmes, it is important to take account of the specific characteristics of judicial law-

making. A rather evident but important first character of case law is its case specificity. 

When being asked by a national court to give a preliminary ruling concerning the 

interpretation of Union law, the Court will decide in general terms in response to the 

preliminary question(s) but discuss the law in relation to the factual circumstances and 

national or local rules emerging from the conflict at hand, as often mediated by the referring 

court.74 In infringement procedures, the Court is called upon – mostly by the European 

Commission – to assess an alleged breach of Union law by a single Member State.75 The 

case-specific character makes it difficult to assess the wider consequences of an ECJ 

judgment for other Member States: while legal certainty is often, but not always, enhanced 

for the state concerned by the ruling, it may decrease legal certainty for others.76 This is 

especially pertinent with respect to welfare programmes, as the organisation, 

administration and design of welfare regimes in the European Union differ substantially. 

For example, the Court’s decision not to qualify a specific German benefit as ‘social 

assistance’ under the Citizenship Directive possibly raised uncertainty for other Member 

States with respect to the qualification of their national welfare benefits.77 

While being case specific, the case law of the European Court of Justice has been 

accorded with a constitutional dimension. From an international legal perspective, the EU 

would be considered an international organisation under international law as it is 

constituted by and governed through its Treaties. Under traditional international legal 

doctrine this would imply that its provisions would bind the contracting parties and only 

create legal effects for individuals when the treaty obligations are transposed into the 

national legal order.78 That the EU Treaties are considered to have a constitutional 

dimension means that the Treaties are endowed with effects that are typical of constitutions 

of federal states as they define the purposes, the institutions, the powers and procedures, 

the relationship with the Member States and individual (fundamental) rights of its 

citizens.79 To a large extent, the constitutionalised character of the Treaties is the result of 

the founding judgments of the Court. In Van Gend en Loos the Court declared treaty 

provisions to have direct effect in the legal orders of Member States, meaning that 

individuals (natural or legal persons) can directly invoke sufficiently clear and 

 
74 Article 267 TFEU. 
75 Article 258 TFEU. 
76 Schmidt 2008, 303-304. 
77 C-22/08, Vatsouras and Kouptantze (4 June 2009), ECLI:EU:C:2009:344. 
78 This, of course, depends on national legal orders for receiving international law, which varies widely 
between states according to monist and dualist legal traditions. See section 4.5 for a discussion in the Dutch 
context.  
79 D. Grimm, ‘The Democratic Costs of Constitutionalisation: The European Case’ (2015) 21 European Law 
Journal 4, 460-473, 465. 
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unconditional Treaty provisions before national courts.80 In Costa ENEL, the Court 

pronounced the principle of supremacy, meaning that Union law – whether a Treaty 

provision or administrative order – has precedence over national law in case of conflict.81 

The combined effect amounts to the situation that every interpretation of the Treaty by the 

Court adds to the scope and substance of the Treaty itself and can therefore be invoked by 

individuals to litigate against Member State authorities and vis-à-vis others.82 One 

powerful and relevant example of constitutionalisation concerns the Court’s long-

established doctrine of the independent status of the Union citizen: rights of residence are 

conferred directly by the Treaty and can therefore be exercised independently from any 

administrative action or requirement of Member State authorities.83 In addition, by giving 

authoritative interpretation of a wide range of indeterminate principles and provisions in 

the Treaties the Court constitutionalises open-ended legal concepts and criteria.84 Its broad 

and relatively open-ended definition of who qualifies as a worker under Union law is 

perhaps most illustrative.85 The case law of the Court constrains Member States precisely 

because of the constitutionalised nature of the rights they protect; Member States can only 

overturn such interpretations if they amend the Treaties but Treaty revision comes with 

incredibly high thresholds in a European Union of 28 – soon 27 – Member States.   

Constitutions come with constitutional principles. A third characteristic of the 

Court’s free movement case law conditioning its effects on Member States relates to its 

relatively standardised pattern and logic of legal reasoning and the principle of 

proportionality in particular. In its jurisprudence, the Court will typically first assess if a 

national measure is liable to restrict a fundamental freedom guaranteed by the Treaty. 

National rules that directly discriminate on grounds of nationality will be very hard to 

justify except for certain predefined categories.86 Rules that indirectly discriminate on 

grounds of nationality or, in fact, all measures that potentially restrict the exercise of free 

movement rights can potentially be justified by Member States if they help in realising a 

certain legitimate objective of public policy. If a Member State succeeds in convincing the 

 
80 C-62/26, Van Gend en Loos (5 February 1963), ECLI:EU:C:1963:1.  
81 C-64/6, Costa v. ENEL (15 July 1964), ECLI:EU:C:1964:66. 
82 This results, in turn, in the situation that the Court has the power to delineate the legal mandate and 
objectives of the legislature on the basis of wide range of indeterminate provisions and competences that would 
be ordinary laws in states. G. Davies, ‘Democracy and Legitimacy in the Shadow of Purposive Competence’ 
(2015) 21 European Law Journal 1, 2-22; Davies 2016a. The Court thereby takes away decision-making from 
democratic institutions, which is, according to Grimm, the result of an ‘over-constitutionalisation’ of the 
Union, Grimm 2015. 
83 C-48/75, Royer (8 April 1976), ECLI:EU:C:1976:57, paras 31-32. Chapter 7 will discuss the implications of 
this doctrine for the government and administration of Union citizens.  
84 M. Blauberger and S.K. Schmidt, ‘Free movement, the welfare state, and the European Union's over-
constitutionalization: Administrating contradictions’ (2017b) 95 Public Administration 2, 437-449, 5-6. 
85 Ibid. 
86 Even those Treaty-based exceptions to nationality discrimination are subjected to proportionality test, since 
rights are to be construed broadly and exceptions and limitations narrowly. 
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Court of reasons to objectively justify discriminatory measures, such measures must still be 

proportionate. Essentially a judicial technique of review that comprises a balancing act 

between ‘the ends sought and the means deployed’, proportionality requires that a national 

measure liable to restrict free movement is both suitable and necessary for realising the 

stated objective.87 The case law of the Court is therefore embedded in a culture of 

justification, in which every legislative and administrative action by national authorities 

requires to justify itself in the light of broadly defined free movement rights.88 It is no 

surprise that the principle of proportionality has been used extensively by the Court as a 

tool to strike down national measures that encroach on Union policies and restrict member 

States’ autonomy in limiting the rights that are granted by Union law.89 At the same time, 

however, the culture of justification that comes along with the application of the 

proportionality principle also shapes a (new) domain of judicialised politics that could be 

defined as proportionality politics. In fact, the justification stage is where interest-based 

reasoning takes place and the Court tends to leave national authorities and judges a degree 

of discretion to ‘legitimate – in the eyes of Union law – their own preferences’.90 In a single 

judgment, in fact, a Member State may see its case strand on the proportionality 

requirement, but simultaneously see the justification for its policies accepted by the Court. 

This, in turn, offers room for the affected Member State – and other Member States – to 

strategically remake their national policies in EU-compatible ways. Only paying notice to 

the formal outcome of a judgment, in other words, may be misleading where a subtle 

reading allows a Member State relatively easy ways out.  

A related, final, characteristic of the Court’s case law is its ambiguity and open-

endedness, which is the result of the Court’s employment of relatively open and abstract 

concepts and criteria in its judgments.91 This is especially pertinent to the ECJ’s free 

movement and citizenship case law that has been developed on sources of primary law and 

is associated with the mechanisms of ‘negative integration’ by reducing discriminatory 

measures towards Union citizens.92 This not only relates to the ever widening personal 

scope of the ‘worker’ category, but also to the interpretation of the limitations and 

 
87 C‑542/09, Commission v. Netherlands (14 June 2012), ECLI:EU:C:2012:346, para. 73.  
88 D. Chalmers, G. Davies and G. Monti, European Union Law: Text and Materials, (Cambridge: Cambridge 
University Press, 2014), 400-401. 
89 See M. Dougan, ‘The Constitutional Dimension to the Case Law on Union Citizenship’ (2006) European 
Law Review; D.S. Martinsen, ‘Judicial policy-making and Europeanization: the proportionality of national 
control and administrative discretion’ (2011) 18 Journal of European Public Policy 7, 944-961. Perhaps the best 
example in the citizenship case law can be found in Baumbast, where the Court found a violation of the 
proportionality principle in the fact that the UK held a minor deviation in the health care insurance against a 
Union citizen’ enjoyment of the right to residence. EU:C:2002:493, paras 92 and 93. 
90 G. Davies, ‘Activism relocated. The self-restraint of the European Court of Justice in its national context’ 
(2012) 19 Journal of European Public Policy 1, 76-91, 79-81. 
91 Blauberger and Schmidt 2014. 
92 Schmidt 2008. 
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conditions imposed on the general right of Union citizens to move and reside.93 Relying on 

the prior establishment of Union citizenship, the Court  held, for example, that 

beneficiaries of the right of residence must not become an unreasonable burden on the 

public finances of the host Member State94 and Member States have to pay student support 

to students who demonstrate ‘a certain degree of integration into the society of that State’95 

or to workseekers who demonstrate ‘a real link’ with the labour market.96 Rather than 

binary outcomes based on nationality, status or category in the internal market, such open-

ended concepts reflect ‘sliding scales’ of gradualised ties of belonging and community 

membership.97 Many of these concepts could be seen as contextualised proportionality tests 

and boil down to assessments of the individual circumstances of the applicant. Given the 

fact that open legal concepts have been identified as a burden for national administrations 

in terms of workload and rule-of-law standards,98 it is no surprise that judgments that 

reduce the need for applying individual case-by-case and proportionality assessments are 

well received by Member State administrations. Legislative action in the form of the 

Citizenship Directive incorporated many of the proportionality requirements of the case-

law, but also added some more clear-cut thresholds and limitations to the exercise of free 

movement rights.99 The Court’s willingness after the coming into force of the Citizenship 

Directive to cater to the interest of Member States in having transparent thresholds appears 

mixed: some judgments allowing general restrictions to granting benefits to certain 

categories of Union citizens100 and others a continued commitment to comprehensive 

individual assessments.101 

4. Responding to the Court’s Welfare Case Law 

 

The main objective of this dissertation is not merely to evaluate the Union’s law and 

jurisprudence on transnational welfare rights, but rather to analyse the process of how these 

 
93 As directly conferred by Article 21(1) TFEU. 
94 Grzelczyk, para. 44. 
95 C-209/03, Bidar (15 March 2005), ECLI:EU:C:2005:169, para. 57. 
96 C-138/02, Collins (23 march 2004), ECLI:EU:C:2004:172; Vatsouras and Kouptantze. 
97 See also Davies 2005a, 54. 
98 Blauberger and Schmidt 2014, 3; Blauberger and Schmidt 2017b. See also K. Fóti, ‘Social dimension of intra-
EU mobility: Impact on public services,’ (Eurofound, 2015); C. Bruzelius, E. Chase and M. Seeleib-Kaiser, 
‘Semi-Sovereign Welfare States, Social Rights of EU Migrant Citizens and the Need for Strong State Capacities’ 
(Oxford Institute for Social Policy, 2014). 
99 F. Wasserfallen, ‘The judiciary as legislator? How the European Court of Justice shapes policy-making in the 
European Union’ (2010) 17 Journal of European Public Policy 8, 1128-1146. 
100 Examples of these cases include C-158/07, Förster (18 November 2008), ECLI:EU:C:2008:630, and C-67/14, 
Alimanovic (15 September 2015), EU:C:2015:597. 
101 These include C-140/12, Brey (19 September 2013), EU:C:2013:565, and C-359/13, Martens (26 February 
2015), ECLI:EU:C:2015:118.  
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rights materialise at the domestic level and affect the terms and conditions of access to 

national welfare programmes. The dissertation adopts a three-step approach to analyse 

domestic responses to Union law in the welfare sphere. This approach consists of, first, the 

identification of domestic factors that are likely to condition the reception of Union law at 

the national level, that is to say, the domestic context; secondly, analysing how these factors 

determine Member States’ legal strategies of responding to Union law; and, thirdly, 

analysing how domestic factors and legal strategies influence welfare state responses, that 

is to say, how Member States adjust the terms and conditions of access to their welfare 

programmes in response to Union law. While this approach follows standard approaches 

from the Europeanisation literature by theorising how European integration leads to 

pressures of adjustment that through the mediation of domestic factors result in specific 

responses in the Member States,102 theorisation moves one step beyond by specifically 

connecting domestic institutional factors and legal strategies to distinct welfare state 

responses. 

 

1. Domestic Factors 

ECJ judgments do not trigger an automatic response at the national level as the route from 

Luxembourg to the Member State is not a straight line.103 The broader Europeanisation 

literature relies on mediating factors that condition the impact of European-level activity 

at the national and local level.104 EU compliance literature has identified a number of 

country-related factors that explain the ill-transposition of directives, including inefficient 

or opposing administrations, a lack of societal activism from policy entrepreneurs and 

domestic courts and blocking power of opposing actors in government or civil society.105 

After attributing only weak explanatory power to these causal conditions, Falkner et al 

offered a typology of three worlds of compliance by grouping Member States in ‘worlds’ of 

‘law observance’, ‘domestic politics’ and ‘transposition neglect’.106 In order to explain the 

diverse outcomes in Member States, especially when tracing outcomes to the level of 

practical application, however, a combination of factors and the logic of their interplay is 

needed, requiring careful case studies that analyse impact with country-specific knowledge 

 
102 J. Caporaso, ‘The Three Worlds of Regional Integration Theory’ in P. Graziano and M.P. Vink (eds), 
Europeanization; New Research Agendas (Basingstoke: Palgrave MacMillan, 2007): 23-34. 
103 Cf. Ibid., 30. 
104 Ibid. 
105 G. Falkner, Complying with Europe; EU Harmonisation and Soft Law in the Member States, (Cambridge: 
Cambridge University Press, 2005). 
106 G. Falkner, M. Hartlapp and O. Treib, ‘Worlds of compliance: Why leading approaches to European Union 
implementation are only ‘sometimes-true theories’’ (2007) 46 European Journal of Political Research 3, 395-
416. 
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about typical institutions of domestic policy making.107 For reasons outlined above, this is 

particularly true for case law: domestic responses to judgments are ‘bound to be diverse’ as 

they depend on the way they land in the institutional, administrative, judicial and political 

contexts of Member States.108 Factors that influence, inter alia, the responses to and 

outcome of citizenship case law in a Member State and have guided empirical research in 

this dissertation include: the organisational features of its welfare system, its administrative 

system, its legal culture for receiving and enforcing Union law and the political climate. 

 

Welfare Institutions 

Each welfare state has a different institutional structure of welfare provision, differing in 

their degree of de-commodification and accompanying conceptions of social citizenship. 

Traditionally, it has been suggested that the Court’s citizenship case law would impact 

differently on different welfare regimes. According to the standard typology of Esping-

Andersen, while later criticised and refined,109 welfare regimes can be divided in ‘liberal’, 

‘corporatist’ and ‘social-democratic’ clusters.110 The liberal (or Anglo-Saxon) regime is 

characterised by means-tested social assistance, modest universal transfers, with relatively 

strict entitlement rules. The corporatist (or continental) regime is status and family based: 

income protection depends heavily on employment status and previous contribution and a 

conservative desire to preserve traditional family-hood determines relatively high levels of 

family allowances and a strong position of the male breadwinner. The social-democratic 

(or Scandinavian) regime pursues a welfare state that promotes equality of the highest 

standards by committing to a high degree of universalism in social provision and 

entitlement, i.e. irrespective of status and previous contribution, and strong levels of 

decommodification from the labour market. It has been suggested that the dynamics of 

‘negative integration’ – the abolition of national regulations – would affect the Scandinavian 

model with its strong level of universalism and de-commodification more than liberal 

welfare states.111 In addition, intra-EU mobility would encourage Member States to tie 

benefits more closely to labour market participation, resulting in non-contribution-based 

 
107 M. Hartlapp, ‘Implementation of EU Social Policy Directives in Belgium: What Matters in Domestic 
Politics?’ (2009) 31 Journal of European Integration 4, 467-488. 
108 Schmidt 2018, 21. 
109 See for an overview, E. Ferragina and M. Seeleib-Kaiser, ‘Thematic Review: Welfare regime debate: past, 
present, futures?’ (2011) 39 Policy & Politics 4, 583-611. 
110 G. Esping-Andersen, The three worlds of welfare capitalism, (Cambridge: Polity Press, 1990). 
111 M. Ferrera, ‘European integration and national social citizenship - Changing boundaries, new structuring?’ 
(2003) 36 Comparative Political Studies 6, 611-652; F.W. Scharpf, ‘The asymmetry of European integration, or 
why the EU cannot be a 'social market economy'’ (2010) 8 Socio-Economic Review 2, 211-250. 
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transfers losing favour and reinforcing the problem of dual welfare provision in certain 

countries.112  

Empirical research suggests, however, that political controversies surrounding 

‘welfare tourism’ appear cross-country clusters113 and differences in benefit take-up by 

Union citizens between Member States can be linked to the interplay between labour 

markets and specific welfare schemes.114 Especially in the UK and Germany, where the 

income of low-paid workers can be supplemented by tax-based social benefits to meet the 

minimum subsistence level, Union citizens have come to work in low-paid labour market 

sectors while receiving ‘in-work’ benefits.115 In Scandinavian welfare states, on the other 

hand, it might exactly be the strong enduring public and political support for welfare state 

schemes that ensures an institutional commitment to universalist welfare provision, even 

in times of high politicisation.116 It is therefore necessary to look at the organisation, 

character and rationale of different welfare arrangements, including contributory and non-

contributory, tax based logics and deeper understandings of the forms of solidarity 

underpinning them.117 

 

Administrative system 

The application of European social rights depends on the functioning of complex welfare 

state bureaucracies. Welfare states and specific welfare programmes vary in terms of 

(de)centralisation, bureaucratic ‘linkages’ between different administrative authorities and 

discretionary scope for administrative decisions. Union citizens enjoy rights which, when 

exercised, destabilise incumbent domestic institutions and threaten to undermine the 

coherent functioning of their bureaucracies. Since running a bureaucracy in a state of legal 

uncertainty is not desirable for administrative actors, policy makers will push for policy 

reforms to restabilise administrative rules and procedures.118 Research for this dissertation 

therefore placed specific focus on administrative procedures – defined as formalised 

sequences of bureaucratic decision-making. Administrative and bureaucratic change is 

 
112 S. Leibfried and P. Pierson, European Social Policy; Between Fragmentation and Integration (Washington, 
D.C.: The Brookings Institute, 1995): 43-77, 323; M. Rhodes, ‘Globalization and West European Welfare 
States: a Critical Review of recent Debates’ (1996) 6 Journal of European Social Policy 4, 305-327. 
113 See e.g., Geddes and Hadj-Abdou 2016, 229-230. 
114 Martinsen and Werner 2019, 16-17. 
115 Ibid. 
116 Kramer, Sampson Thierry and Van Hooren 2018, 1516. 
117 The wide variety in solidarity assumptions underpinning the Court’s case law on access to education and 
student support is especially striking in this regard. F. de Witte, ‘Who funds the mobile student? Shedding 
some light on the normative assumptions underlying EU free movement law: Commission v. Netherlands’ 
(2013) 50 Common Market Law Review 1, 203-215. 
118 S.L. Greer and S. Rauscher, ‘Destabilization rights and restabilization politics: policy and political reactions 
to European Union healthcare services law’ (2011) 18 Journal of European Public Policy 2, 220-240, 222. 
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often slow and incremental, especially when the ECJ’s citizenship jurisprudence creates 

differential incentives for different actors within the wider welfare/migration apparatus.119 

A division in competences between (decentralised) welfare authorities and (centralised) 

immigration authorities in particular might require complex modes of information 

exchange that are not easily organised. Since the literature has suggested that citizenship 

case law of the Court mainly poses a burden for national and local administrations,120 we 

might expect administrative responses in the form active agency, resistance or, following 

the general insights of Lipsky, even a degree of non-compliance by public servants with the 

‘law on the books’.121  

 

Legal culture 

The process of judicial Europeanisation largely relies on a decentralised system of 

enforcement, that is to say, through the mobilisation of Union law by individual citizens 

before national judges.122 Under the principle of the effective judicial protection of 

individuals’ rights under Union law, national courts and tribunals are required to interpret 

and apply Union law in the cases raised before them under a system of judicial cooperation 

with the ECJ.123 Given the wide variety in legal systems, traditions and cultures, however, 

Member States are confronted with the requirements and constraints of Union law 

differently.124 One could particularly think about monist and dualist legal traditions – 

where the former generally accepts supremacy of international law over national law – and 

civil and common law systems – differing in the role granted to the judiciary to shape the 

content of the law. One could also think about the structure of the domestic judiciary, for 

example if there is a division between social and migration courts, and the relationship 

between the judiciary branch and the legislature and executive branches.  

National differences also exist with respect to rights of standing and the costs of 

litigation and representation, conditioning actual access to justice for potential litigants.125 

Hence public interest groups have an important part to play when pushing for 

encompassing reforms at the domestic level. Writing in the early 2000s, Conant found the 

interests of Union citizens to access social benefits intense yet diffuse; a situation that 

 
119 Heindlmaier and Blauberger 2017, 1204.  
120 Blauberger and Schmidt 2017b. 
121 M. Lipsky, Street-Level-Bureacracy; Dilemmas of the Individual in Public Services, (New York: Russell Sage 
Foundation, 2010); J. Sampson Thierry and D. Sindbjerg Martinsen, ‘Lost in translation: how street-level 
bureaucrats condition Union solidarity’ (2018) 40 Journal of European Integration 6, 819-834. 
122 Kelemen 2011.  
123 Article 19(1) TEU. C‑64/16, Associação Sindical dos Juízes Portugueses (27 February 2018), 
ECLI:EU:C:2018:117.  
124 W. Mattli and A.-M. Slaughter, ‘Revisiting the European Court of Justice’ (1998) 52 International 
Organization 1, 177-209. 
125 L. Conant et al., ‘Mobilizing European law’ (2018) 25 Journal of European Public Policy 9, 1-14, 5-6.  
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resulted in independent and isolated actions before national courts but inhibited collective 

action through public interest groups.126 Writing more recently, however, Schmidt found 

that even in the absence of great-scale political mobilisation Member States engage in costly 

reforms that favour Union citizens.127 This might have to do with the fact that pursuing 

policies that are vulnerable to challenges by highly interested litigants, even if a few and 

independent from each other, is not a desirable option for policy-makers.128  

More generally, the ability of Union citizens to challenge national rules and 

practices pertaining to their social entitlement depends on how domestic courts – and the 

epistemic community more generally – receive Union law in their legal orders and their 

willingness to refer questions to the ECJ. Although hard to measure, we might expect 

Member States to experience more adjustment pressures when its courts display a 

‘European mindedness’ by referring questions to the ECJ and hold Union law and 

jurisprudence against legislative and administrative acts of their governments. Compared 

to relatively active independent social courts in the Netherlands and Germany, for example, 

Denmark has welfare appeal boards that have proven rather reluctant to refer questions to 

the Court of Justice.129  

 

Domestic politics 

The arrival and presence of Union citizens in a Member State and their participation in 

redistributive programmes is received in the political domain. That domestic politics 

matters for the impact of Union law at the national level is a rather obvious point and has 

been central to most Europeanisation and compliance studies: national political systems, 

dominant political actors, government composition and ‘policy-specific players’ have 

featured as explanatory factors to account for cross-national divergence in the 

implementation of Union law.130 When pressures concentrate in specific regions or 

municipalities in systems with decentralised forms of welfare provision, we can expect local 

politics to matter as well, with sub-national politicians pressing national governments or 

central administrations for policy solutions. Under relatively unproblematic political and 

 
126 Conant 2002, 207-212.  
127 Schmidt elaborated on the role of a support structure informing citizens about their rights as a supportive 
factor, although mostly explaining such an outcome in the light of changing political interests, S.K. Schmidt, 
‘Judicial Europeanisation: The Case of Zambrano in Ireland’ (2014) 37 West European Politics 4, 769-785. It 
should also be noted that since 2002, we have seen the emergence of citizens’ rights interest groups informing 
Union citizens about their (social) rights and organising public litigation. For illustrative examples, one could 
think of the AIRE Centre in the United Kingdom and the European Citizens’ Action Service.  
128 Greer and Rauscher 2011. 
129 Kramer, Sampson Thierry and Van Hooren 2018, 1506; see further M. Wind, ‘The Nordics, the EU and the 
Reluctance Towards Supranational Judicial Review’ (2010) 48 JCMS: Journal of Common Market Studies 4, 
1039-1063.  
130 Hartlapp 2009. 
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budgetary circumstances, Union law requiring the inclusion of Union citizens into 

requirements of Union law can trigger swift reactions at the national level. The same will 

be the case when those requirements align with the interests of political or societal 

actors.131 Especially in times of economic decline, austerity or high immigration, negative 

attitudes towards migrants – a group typically considered less ‘deserving’ of social 

provision132 – might inform (local) governments to adopt restrictive policies, including 

attempts to limit welfare spending on Union citizens.  

But while political pressures can encourage governments to adopt an adversarial 

position against ‘European rules’, promises to ‘override’ the Court’s jurisprudence through 

legislation at the European level or ‘defy’ the Court are often not credible in the long run.133 

Hence domestic politics rather condition the intensity in which governments and 

administrative authorities will search for creative ways out and ‘test the limits of the law’ 

through the adoption of stricter interpretations of Union law or invoking public interest 

justifications. Occasionally, this might result in litigation for the sake of ‘blame avoidance’: 

political actors maintain or adopt a position – against all odds – in order to convince their 

domestic audiences and the parliament that the preferred policy option is unavailable under 

Union law.134 More typically, however, Member States will only take the conscious risk of 

litigation before national courts and, ultimately, the Court of Justice when there exists at 

least a reasonable chance that judges will accept their interpretation. Whether or not and 

how governments will act in pursuit of domestic political objectives will therefore largely 

be determined by their perception of what Union law requires them to do and the ‘room 

for manoeuvring’ they perceive to exist under Union law.  

 

2. Legal Responses 

How do Member States respond to Union law and jurisprudence in terms of legal strategy? 

Do they comply with the Court and how exactly, especially when they consider judgments 

‘unwelcome’, ‘innovative’ or even ‘activist’? Against a background of common held 

assumptions about the weakness of international legal regimes, the EU legal system has 

attracted a rich compliance literature investigating the sources of its ‘extraordinary’ 

compliance record.135 Early scholarship on legal integration, in the tradition of 

intergovernmentalism, theorised Member State responses to ECJ case law in terms of 

 
131 Schmidt 2018, 226. 
132 W. Van Oorschot, ‘Making the difference in social Europe: deservingness perceptions among citizens of 
European welfare states’ (2006) 16 Journal of European Social Policy 1, 23-42, 38. 
133 As further discussed in section 2.3.3 below.  
134 R.K. Weaver, ‘The Politics of Blame Avoidance’ (1986) 6 Journal of Public Policy 4, 371-398. 
135 L. Conant, ‘Compliance and What EU Member States Make of It’ in M. Cremona (ed), Compliance and the 
Enforcement of EU Law (Oxford: Oxford University Press, 2012): 1-29. 
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strategic choices between ‘compliance’ and ‘non-compliance’.136 When the European road 

to ‘legislative override’ is unavailable, Member States would either comply with the 

judgment or engage in ‘overt’ or ‘concealed’ evasion depending on a calculation between 

the domestic costs of compliance with the judgment and expected benefits from 

maintaining the rule of law in the Union.137 But while such ‘cost/benefit’ analyses can, 

indeed, be observed in the case studies of this dissertation, Member States are severely 

constrained in making such calculations due to a wide range of domestic factors discussed 

above, including the decentralised enforcement of Union law by national courts, the 

normative dimension behind compliance, institutional and administrative capacities and 

the societal mobilisation of norms.138  

Without the ambition to systematically contribute to this broader debate, this 

subsection lists the range of legal strategies available to Member States when responding to 

Union law in order to enhance our understanding of how Member States might respond 

when confronted with the expansion of social rights of mobile Union citizens. While I find 

that instrumental calculations play a role in Member State responses to Union law, both 

the meaning of the norms and the need for compliance are socially constructed within a 

domestic context of contestation that extends beyond the level of formal implementation – 

the ‘law on the books’ – to the level of practical application – ‘law in action’. As a result, 

Member State responses are less mechanistic and should be conceptualised beyond a 

dichotomy of compliance/non-compliance.139 This would also be in line with empirical 

studies that highlight the existence of a highly diverse pattern of responses that can only be 

accounted for by highly contextualised mechanisms and mediating factors.140 

 

Compliance 

Compliance in the European Union is commonly understood as norm-conform behaviour 

by its Member States.141 From a legalistic perspective, the question of compliance – 

understood as a ‘complete’ and ‘correct’ adjustment in response to Union law –could 

 
136 G. Garrett, ‘International Cooperation and Institutional Choice: The European Community's Internal 
Market’ (1992) 46 International Organization 2, 533-560; Garrett 1995; Garrett, Kelemen and Schulz 1998. 
The rise of political-science inspired ‘managerial’ language of ‘compliance’ has been criticised for diverting 
attention away from the (normative) analysis of what there is to comply with. M. Koskenniemi, ‘The Politics of 
International Law - 20 Years Later’ (2009) 20 European Journal of International Law 1, 7-19, 15. 
137 Analyses also assumed that the Court will take responses of the Member States’ compliance into account 
and the Court’s behaviour is therefore also conditioned by its expectations about the likely responses of 
Member States, Garrett 1995.   
138 For an excellent overview, see Conant 2012. 
139 As discussed by A. Batory, ‘Defying the Commission: Creative Compliance and Respect for the Rule of Law’ 
(2016) 94 Public Administration 3, 685-699, 688-690. 
140 See, e.g., Schmidt 2018, 226-230. 
141 See, e.g., Batory 2016, 688-689. 
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ultimately only be answered by the European Court of Justice. From a social science 

theoretical perspective compliance therefore is a somewhat slippery concept for the simple 

reason that the question of what Union law actually requires Member States to do and 

whether Member State responses sufficiently meet EU obligations is often contested.142 

One reason for this lies in the fact that while, indeed, the Court strikes down incompatible 

practices, it hardly ever prescribes clear policy alternatives. Due to the open-ended and 

case-specific character of judgments, ‘compliance’ often means ‘shooting at a moving target’, 

requiring an educated guess about the likely interpretation domestic courts and, ultimately, 

the ECJ will put on the principles behind a string of decisions in the domestic context of a 

welfare state.143 Even in situations when Member States decide to ‘surrender’ to the Court 

or the Commission and wish to fully comply with Union law,144 the resulting ‘compliant’ 

policy reforms are still subject to domestic meaning construction.145 

While largely dependent on domestic mediating factors, Member States can be 

expected to comply under relatively unproblematic political and budgetary circumstances, 

especially when their domestic courts are receptive to Union law, their administrations are 

efficient and a ‘law observant culture’ prevails. It follows from the case studies in this 

dissertation that the Netherlands typically implements ECJ case law in a ‘straightforward 

rule-of-law-fashion’:146 the impact of judgments can often be found in administrative 

procedures, shifts in competences, policy circulars and administrative guidelines. 

Importantly, anticipatory policy responses, which seek to avoid future judicial interference, 

should be seen as compliant responses too. In a situation of legal uncertainty about the 

compatibility of national rules and practices with Union law, domestic policy-makers may 

prefer to engage in systemic reform over maintaining the status quo in order to anticipate 

(further) legal challenges and avoid high costs of litigation.147 Anticipatory obedience by a 

Member State might be expected when legal ambiguity undermines political planning 

capacity, involves great financial risks and when the spectrum of potential litigants is 

vast.148 Similarly, we might categorise domestic inaction with respect to planned or desired 

policies as compliant behaviour when this inaction is due to perceived constraints 

 
142 Martinsen 2005, 1036. 
143 Greer and Rauscher 2011. 
144 Blauberger 2012. 
145 Schmidt refers to the ‘cognitive dimension’ of responses to case law, Schmidt 2018, 201.  
146 After ibid., 238. 
147 Blauberger 2014, 460. Conant assumed that legal ambiguity would allow Member States to avoid systemic 
reform, Conant 2002, 32. Schmidt, instead, hypothesised that this rather results is an open-ended opportunity 
structure for domestic actors to pursue goals that do not find sufficient support in the national setting alone, 
Schmidt 2008, 304.  
148 Blauberger 2014, 472. A study of the impact of the Ruiz Zambrano judgment in Ireland, demonstrated 
however, that the response of anticipatory obedience may be more widespread, even in cases where the legal 
uncertainty was low and political mobilisation was limited, Schmidt 2014. 
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stemming from Union law or jurisprudence.149 It is not unimaginable for this reason that 

Member States occasionally ‘over-comply’ with Union law by awarding a wider scope to 

EU free movement rights than the Court would do when it is actually asked.150  

 

Contained compliance 

In an attempt to challenge the ‘myth of rights’ pertaining to conventional accounts of Union 

law and the Court’s activism, Conant has argued that Member States are able to limit the 

actual impact – and potentially high costs – of unwelcome ECJ interference by ‘containing 

their compliance’: while national courts and administrations often obey individual 

judgments, they neglect to treat European legal principles as broader policy guidelines.151 

The typical result is a fragmentation of Union law: national courts apply Union rights 

differently and in single shots and national administrations remain largely passive and 

maintain incompatible policies. Conant therefore reminds us that the ‘law on the books’ – 

the level of formal implementation – is often completely different from ‘the law in action’ 

– the level of practical application – and this situation can only be altered when Member 

States are put under adjustment pressures through sustained domestic mobilisation.152 In 

2002, she identified equal access of Union citizens to social benefits as a typical field of 

Union law where Member States would be relatively free to engage in a strategy of 

contained compliance: while individual Union citizens might be able to occasionally secure 

their rights in the courtroom, a substantial degree of national discrimination would persist 

in the realm of policy and practice. This is explained by the organisational weakness of 

Union citizens, the lack of a sustained and comprehensive programme of prosecution by 

the European Commission and the potentially high costs for national governments of 

opening up their benefit programmes.153  

 

Action at the European Level: ‘Legislative Override’ 

In response to a series of unwelcome judgments, Member States can try to respond 

collectively in ‘Brussels’ through their capacity as ‘Masters of the Treaties’ or as (co-

)legislator, thereby ‘overriding’ the Court’s case law by formulating different rules in the 

Treaties or secondary legislation than those earlier interpreted by the Court. An ongoing 

academic debate is raging concerning the question if the option of collective legislative 

 
149 Blauberger and Schmidt 2017a, 914. 
150 In the context of welfare provision, overcompliance can result in ‘generosity by accident’, Heindlmaier and 
Blauberger 2017. 
151 Conant 2002, 200-207. 
152 Conant 2012. 
153 Conant 2002, 200-207. 
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override is in fact a credible course of action for Member States.154 Both options are not 

easily available and require meeting high consensus hurdles. Renationalisation of a 

competence would require an extraordinary amount of political bargaining, since Treaty-

change requires unanimous decision-making and ratification in all parliaments of the 

Member States.155 According to the ordinary legislative procedure, the adoption of 

secondary legislation requires qualified majority voting in the Council, majority voting in 

the parliament and legislative initiative from the Commission.156 When trying to 

reregulate through the legislative route, Member States are also constrained by a 

‘compulsory negotiation system’ and therefore risk getting stuck in ‘joint decision traps’.157 

Free movement legislation is subject to the ordinary legislative procedure too. The 

most important legislative instrument governing free movement, the Citizenship 

Directive, was concluded two days prior to the accession of the 10 new Member States and 

it is hard to imagine how revisionist Member States can overcome a strong blocking 

majority of Middle and Eastern European Member States.158 Moreover, when legislative 

action in the field of free movement is constrained by previous treaty interpretations of the 

Court and therefore often amounts to the translation of prior Court-created principles into 

written law.159 Although Member States have some room to limit the scope of judicial 

influence during the legislative process,160 the Commission’s rights of initiative and a lack 

of consensus amongst Member States often results in case law largely taken over in almost 

literal phrases.161 A unilateral renegotiation of the rules in response to unwelcome case law 

is, in fact, not inconceivable, but would require the threat of withdrawal from the Union. 

The EU-UK settlement, a deal negotiated in the shadow of the British withdrawal 

referendum, might be seen as an example where a Member State brokered exceptions to 

the principle of equal treatment by being allowed, inter alia, to suspend the granting of 

 
154 See footnotes 56 and 57.  
155 Article 48 TEU.  
156 According to Article 294 TFEU.   
157 Scharpf 2006; Scharpf 2010.  
158 One could imagine, however, a cross-sectoral bargain. Before the UK membership referendum, Poland and 
the UK were close to a ‘welfare for weapons’-deal, in which Poland would support the restriction of equal 
treatment and the United Kingdom would support the placement of NATO bases and troops in Polish border 
regions. Telegraph, ‘Poland ready to offer David Cameron EU welfare deal in exchange for Nato bases’, 3 
January 2016, available online:  https://www.telegraph.co.uk/news/worldnews/europe/eu/12079354/Poland-
ready-to-offer-David-Cameron-EU-welfare-deal-in-exchange-for-Nato-bases.html (last accessed 28 August 
2018).  
159 Davies 2016a, 11-13. See also Stone Sweet and Brunell 2012. 
160 See Martinsen 2015, 1630. 
161 As Wasserfallen has demonstrated in his case study on the adoption of the Citizenship Directive, 
Wasserfallen 2010. See also K. Hailbronner, ‘Union Citizenship and Access to Social Benefits’ (2005) 42 
Common Market Law Review 5, 1245-1267, 1262. 

https://www.telegraph.co.uk/news/worldnews/europe/eu/12079354/Poland-ready-to-offer-David-Cameron-EU-welfare-deal-in-exchange-for-Nato-bases.html
https://www.telegraph.co.uk/news/worldnews/europe/eu/12079354/Poland-ready-to-offer-David-Cameron-EU-welfare-deal-in-exchange-for-Nato-bases.html
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benefits to workers.162 Faced with an adverse line of jurisprudence, in other words, the 

option to initiate action at the European level is not credible for Member States in normal 

circumstances. This leaves Member States only with the domestic level to respond. 

 

Strategic compliance 

For a certain amount of time Member States might be able to ‘contain their compliance’ 

and get away with remaining passive to unwelcome ECJ jurisprudence while maintaining 

or pursuing their preferred policies. In the longer run however, such measures remain 

vulnerable to follow-up litigation by interested actors, especially when national courts 

diligently take up their task as ‘EU courts’. Rather than remaining passive, domestic policy-

makers might therefore become pro-active163 and reform their rules and practices to 

‘restabilise’ their institutions and bureaucracies in the shadow of Union law164 or seek to 

achieve national political objectives in various EU-compatible ways.165 As discussed before, 

Union law very often allows Member States some room for manoeuvring, with legal 

ambiguity being part and parcel of secondary legislation and judgments, especially in the 

field of free movement of persons. Hence, Member States strategically comply when they 

reform their rules and practices ‘with Luxembourg in mind’, that is to say, within or at the 

edges of the ‘legal corridor’ they perceive to exist in Union (case) law while simultaneously 

pursuing domestic political objectives.166 For this reason it should be emphasised that I do 

not understand strategic compliance as a way to ‘creatively evade’ or only ‘symbolically’ 

comply with EU rules, but rather as a serious effort by Member States to comply with EU 

norms and to meet the demands of domestic politics that are (perceived to be) in a tense 

relation to those norms.167 Identifying and distinguishing strategic compliance from 

‘ordinary’ compliant behaviour in empirical reality is therefore highly contextual to the 

political process: rather than ‘playing safe’, Member States typically have to find creative or 

riskier solutions to overcome the constraints of Union law. 

One strategy Member States employ that fits the category of strategic compliance 

is testing the limits of the law. Not by evading, but precisely by engaging the court system 

Member States seek to overcome the constraints of Union law. In the many situations that 

‘legislative override’ at the European level is not a viable option, litigation before domestic 

 
162 C. O'Brien, ‘Civis Capitalist Sum: Class as the New Guiding Principle of EU free Movement Rights’ (2016) 
Common Market Law Review, 1-42; A.J. Menéndez, ‘Can Brexit Be Turned Into a Democratic Shock? Five 
Points’ (2016) 2016 ARENA Working Paper (online) 4. 
163 Martinsen 2005. 
164 Greer and Rauscher 2011, 222. 
165 Blauberger 2012, 111.  
166 Ibid.  
167 Cf Batory, who discusses ‘creative’ and ‘symbolic’ compliance of Member States with the European 
Commission in high-sensitive cases concerning the rule of law. Batory 2016. 
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courts and, ultimately, the ECJ is the only way to provide clarity on whether a certain 

interpretation of Union law is compatible. Especially in countries with ‘EU minded’ 

domestic courts, such a process entails an exercise in creative interpretation of Union law 

and assertively testing its limits.168 Policy-makers will try to navigate between ‘law and 

political truth’ by exploiting the wiggle room, uncertainties and complexities within the law 

and compete with other actors – the Commission or private litigants – over the proper 

interpretation of Union law, consciously taking the risk of litigation.169 Faced with 

particular political, administrative or judicial responses in Member States, the Court may 

become ‘sensitized’ to domestic concerns and implementation problems and ‘fine-tune’ its 

own jurisprudence.170 National policies adopted ‘with Luxembourg in mind’ may shape the 

direction of political integration at the European level and reshape the ‘legal corridor’ 

within which Member States can manoeuvre. If the ECJ has already explicitly endorsed 

national regulation in one case, other Member States can use this template for designing 

their own policies ‘ECJ-proof’.171  

 

Defiance 

Of course, Member States are always left with the option of openly defying the Court and 

not comply with Union law. Cases of continued non-compliance are relatively rare, 

however and can be explained by the reputational damage a Member State suffers when 

openly rejecting ECJ case law172 and, more recently, the threat of (financial) penalties under 

Article 160 of the TFEU.173 Domestically, the decentralised system of EU law enforcement 

plays a major role in preventing ‘intentional’ defiance: in preliminary reference procedures, 

the far majority of cases before the ECJ, national courts make a final decision on possible 

breaches with Union law and, according to the doctrine of procedural autonomy, national 

rules and procedures of enforcement apply.174 Even in a situation where compliance would 

come with high budgetary costs and political opposition, the domestic normative costs of 

non-compliance – an open disregard of the ‘rule of law’ more generally – may lead 

 
168 G. Davies, ‘Brexit and the Free Movement of Persons: A Plea for National Legal Self-Assertiveness’ (2016c) 
41 European Law Review 6, 925-937. 
169 Shaw 2015. 
170 A.J. Obermaier, The End of Territoriality? The Impact of ECJ Rulings on British, German and French 
Social Policy, (Burlington, VT: Ashgate, 2009), 170-173.  
171 Blauberger 2012, 110. 
172 Garrett, Kelemen and Schulz 1998.  
173 Although the effectiveness of financial penalties has been questioned, G. Falkner, ‘Fines against member 
states: An effective new tool in EU infringement proceedings?’ (2016) 14 Comparative European Politics 1, 36-
52. 
174 R.D. Kelemen, ‘ The Court of Justice of the European Union in the Twenty-First Century’ (2016) 79 Law 
and Contemporary Problems 117-140, 133-137. 
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governments to surrender to the Court.175 Intentional non-compliance, even under the 

threat of penalties, would therefore be explained by (a combination of) the protection of 

important constituencies, high implementation costs or, more recently, nationalist political 

agendas.176 Additionally, we have recently witnessed a growing willingness on the part of 

higher national courts to draw constitutional red lines on the transfer of competences to 

the Union. One example is the Danish AJOS case, in which the Danish Supreme Court did 

not follow the ECJ’s judgment which it had requested itself, declaring itself incompetent to 

invalidate a Danish labour law provision in defiance of the ECJ.177 

 

3. Welfare State Responses 

Whereas the previous subsection sought to categorise legal strategies of responding to 

Union law, this subsection seeks to categorise a range of Member State responses in relation 

to the substantive conditions and generosity of welfare programmes. In other words, we 

are no longer seeking to conceptualise Member State responses in relation to the law more 

generally (categories that can be generalised to other legal domains), but rather seek to 

conceptualise Member State responses in specific relation to the substantive content of 

social entitlements and how domestic factors and legal strategies influence such responses. 

When confronted with the expansion of social rights of mobile Union citizens, Member 

States can of course adopt a strategy of contained compliance and remain passive, leaving 

intact the status quo as regards Union citizens’ access to welfare programmes. In the longer 

run, however, Member States are more likely to broadly employ one of the three following 

categories of responses when confronted with Union law or the Court’s jurisprudence.178 

Member States can embed mobile individuals in the social arrangements of their welfare 

state.179 The extension of solidarity to mobile Union citizens could also trigger welfare state 

retrenchment.180 In between these options, Member States can strategically opt to 

quarantine Union citizens from their welfare state arrangements.181 

 

 
175 As demonstrated with respect to the UK’s surrender to the Court with respect to the Working Time 
Directive, D. Beach, ‘Why governments comply: an integrative compliance model that bridges the gap between 
instrumental and normative models of compliance’ (2005) 12 Journal of European Public Policy 1, 113-142. 
176 Hofmann 2018, 262-263. See also P. Tacik, ‘Poland's Defiance Against the CJEU in the Puszcza Białowieska 
Case (C-441/17)’ in C. Rauchegger and A. Wallerman (eds), The Eurosceptic Challenge: National 
Implementation and Interpretation of EU Law (Oxford: Hart Publishing, 2019): 67-86.  
177 C-441/14, AJOS (19 April 2016), ECLI:EU:C:2016:278. See Hofmann 2018, 265-266..  
178 These responses have been developed in the context of a comparative paper, Kramer, Sampson Thierry and 
Van Hooren 2018.  
179 Caporaso and Tarrow 2009, 610; Conant 2006, 96.  
180 Höpner and Schäfer 2012, 445-448; Ashiagbor 2013; Bellamy 2009, 20; Menéndez 2009. 
181 I thank Gareth Davies for suggesting the term ‘quarantining’ during a discussion.  
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Embedding 

Embedding refers to the inclusion of previously excluded Union citizens into welfare 

programmes without a significant change in those programmes in terms of general 

eligibility and generosity. Embedding is the act of actually changing the terms of 

entitlement to national welfare programmes so as to include Union citizens in response to 

Union law: the process of establishing concrete rights and amending administrative 

practices so as to enable Union citizens to make use of them.182 Since, as will be argued in 

chapter 5, the Court’s case law has since the 1980s largely promoted access to national 

welfare programmes for expanding categories of Union citizens, compliant behaviour of 

Member States should normally lead to their embedding over time. Due to the special 

qualities of ECJ case law however,183 responding to judgments in a ‘rule-of-law fashion’ is 

not a simple exercise. Case law is often subtle and only requires the inclusion of specific 

categories of Union citizens under specific circumstances and subject to certain conditions 

and exceptions. Due to specific constellations of rights and administrative practices, 

Member States can ‘over comply’ with Union law and ‘accidently’ act generously towards 

groups Union citizens while this is not necessarily required by the Court of Justice.184 In 

accordance with general compliance literature, embedding is encouraged by domestic legal 

institutions that are receptive to Union law185 and a culture of law observance.186 In 

addition, pro-EU or centre-left political parties could be more willing to extend social rights 

on ideological grounds, especially when politicisation or perceived pressures are low.  

 

Quarantining 

A quarantining strategy serves to simultaneously isolate mobile Union citizens from 

welfare programmes and to maintain the generosity of these programmes for national 

citizens. The quarantining of mobile Union citizens takes place through policies and 

administrative strategies that specifically aim to exclude mobile Union citizens or raise the 

barrier of entrance, either at the formal (national) policy level or at the (local) 

administrative level. Quarantining concerns the conditions or consequences of access that 

specifically apply to Union citizens while the welfare programmes remain unaffected for 

national citizens. Union law and jurisprudence offers room to quarantine Union citizens. 

Article 24(2) of the Citizenship Directive, for example, provides for explicit derogations 

from the principle of equal treatment by allowing Member States to exclude certain 

 
182 Martinsen 2005, 1035-1036. 
183 As outlined in section 3 of this chapter.  
184 Heindlmaier and Blauberger 2017; Schmidt 2014.  
185 R. Slepcevic, ‘The judicial enforcement of EU law through national courts: possibilities and limits’ (2009) 16 
Journal of European Public Policy 3, 378-394. 
186 Falkner, Hartlapp and Treib 2007. 
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categories of Union citizens from social assistance and student maintenance grants. 

Member States can strategically explore the wiggling room in such and other provisions of 

Union law and the ambiguous and open-ended concepts found in the case law, challenging 

the right to equal treatment and the right to residence.187 Other forms of quarantining 

require Member States to move into the politically sensitive ‘grey’ area of discrimination – 

whether direct or indirect – and find ‘creative’ ways to circumvent EU legal restrictions.188 

This can be done by reforming the infrastructure of the benefit,189 by increasing 

administrative control and shifting the burden of the proof190 or apply access conditions 

that – while indirectly discriminatory – are argued to be legitimated by public interest 

objectives.  

Often, such quarantining strategies amount to assertive interpretations of Union 

law and therefore entail the risk of litigation.191 Member States will accept this risk in order 

to test and clarify the limits of the law and push the Court to fine-tune its earlier case law.192 

The likelihood of Member States to engage in quarantining strategies is higher when 

politicisation of the matter is high,193 when cost containment in the welfare state is a 

prominent policy objective or with anti-EU or welfare-chauvinist parties in 

government.194 Drawing on the compliance literature, one might expect quarantining to 

take place less in countries of ‘law observance’, where it would simply be illegitimate to test 

the limits of the law, than in countries where compliance is ‘politically contested’ or even 

‘neglected’.195 When domestic legal culture is receptive to Union law and relatively easy to 

access for Union citizens, ‘EU minded’ domestic courts will complicate such quarantining 

efforts: policy-makers and administrations will be more sensitive to the letters of the law 

and be forced into a creative reading of Union law.196 Quarantining strategies become less 

risky after the Court of Justice ‘fine-tunes’ its earlier jurisprudence and endorses specific 

quarantining practices in a Member State, allowing other Member States to safely ‘emulate’ 

such practices.197  

 

 
187 E.g. Shaw 2015, 19-21.  
188 Blauberger 2012. 
189 Blauberger and Schmidt 2014. 
190 Ibid. 
191 Davies 2016c. 
192 Obermaier 2009.  
193 Geddes and Hadj-Abdou 2016. 
194 S. Keskinen, O.C. Norocel and M.B. Jørgensen, ‘The politics and policies of welfare chauvinism under the 
economic crisis’ (2016) 36 Critical Social Policy 3, 321-329. 
195 Falkner, Hartlapp and Treib 2007. 
196 Slepcevic 2009; Conant et al. 2018. 
197 After Blauberger 2012, 114. 



 

50 

 

Chapter 2: Earning Social Citizenship in the European Union 

Retrenchment 

Finally, Member States can respond to the perceived constraints of Union law by 

retrenching their welfare programmes. Used in a very broad sense in the context of this 

dissertation, retrenchment refers to general cuts in generosity or the tightening of 

conditions of access to non-contributory social benefits. Retrenchment is distinct from 

quarantining as a response to Union law in the sense that it refers to general adjustments 

of welfare programmes and, as a consequence, (some) Member State nationals are 

negatively affected too. It is for this reason that retrenchment is relatively rare in practice: 

decision-makers have to be prepared to lower financial support standards for national 

citizens in response to ‘EU interference’. Social benefits become vulnerable to 

retrenchment, in other words, when the desire to exclude Union citizens becomes stronger 

than the desire to provide protections to national citizens.198 Domestic inaction should be 

seen as retrenchment too, that is to say, when Member States decide not to act with respect 

to a planned or desired expansion of a welfare programme due to perceived constraints 

stemming from Union law.  

At least two reasons explain why Member States might resort to retrenchment in 

response to the expansion of social rights of mobile Union citizens. First, when political or 

budgetary pressures are sufficiently high and decision-makers see no further legal room to 

exclude Union citizens, attempts to quarantine can ‘spill-over’ into general retrenchment. 

Retrenchment might occur in situations where options to strategically comply with Union 

law are considered too risky or have been tried but failed and the options of legislative 

override or defiance are not feasible or legitimate either. Consequently, ‘EU minded’ legal 

institutions and a general compliance culture, which might enforce embedding and obstruct 

quarantining, may contribute to retrenchment. Additionally, ‘spill-overs’ from embedding 

or quarantining to general retrenchment are less likely to occur when pro-welfare state 

political parties (mostly left-wing) are in government or when broadly-shared political 

support exists for universal provision in the welfare state.199 A second reason for 

retrenchment might simply be that European obligations align with or support the interests 

of domestic (political) actors.200 Political groups seeking welfare state retrenchment, for 

example,  might be able to strategically highlight intra-EU mobility and Union law as a 

‘scapegoat’ to achieve their goals.201  

 

 
198 Conant 2006.  
199 Kramer, Sampson Thierry and Van Hooren 2018. 
200 Schmidt 2018.  
201 After Weaver 1986, 387-388.  
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5. Earning Social Citizenship in the European Union 

 

The emerging outcome, as traced down to the level of practical application, of the 

transformative dynamics between the rights that are derived from the status of Union 

citizenship and the social entitlements emanating from national citizenship is hypothesised 

to be one of earned social citizenship. The following chapters discuss the evolution of ECJ 

case law and a range of domestic responses in the Dutch welfare system to this case law as 

evidence of and limit to this development. The objective of this section is to theoretically 

define the concept of earned social citizenship, place it in its broader strategic context of 

governing migration and welfare and indicate how the legal principles of Union law 

theoretically allow for this development. For this purpose, a first subsection incorporates 

sociological insights into modern migration and welfare policies and highlights a parallel 

trend towards a contractualisation of citizenship rights in national welfare states. A second 

subsections distinguishes between territorial boundaries – which govern Union citizens’ 

right of residence – and membership boundaries – which govern Union citizens’ access to 

specific welfare programmes – that Member States place around their welfare state in order 

to better understand legal contestation and administrative adjustment in the shadow of 

Union law at the domestic level. 

 

1. Earned Social Citizenship as Neoliberal Belonging 

Through the mechanisms of judicial Europeanisation, political and administrative (sub-

)national welfare state actors and private and institutional Union actors legally contest the 

interpretation of the conditions for social entitlement of Union citizens in other Member 

States than their own nationality. The political, administrative and judicial balance that is 

emerging – one that underpins both individual opportunities and social bonds202 – is one 

of earned social citizenship as a governmental technique for allocating social rights in an 

open border Europe as a transnational polity. It is submitted, in other words, that earned 

citizenship is discovered as governmental technique – a concrete way of intervening at the 

level of population management203 – to reconcile the institutions of European free 

movement and the nationally bounded welfare state. Importantly, earned social citizenship 

is therefore employed as an analytical rather than a normative concept to describe the 

transnational acquisition of social rights within the European Union and understand the 

 
202 Ferrera 2009. 
203 Van Houdt et al provide the example of the panopticon as technique of disciplinary power, Van Houdt, 
Suvarierol and Schinkel 2011, 410. 
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outcome of the judicial Europeanisation of non-contributory welfare programmes in the 

Member States. 

The adoption of this concept was inspired by scholarly studies that identify the 

emergence of earned citizenship within immigration and naturalisation policies more 

broadly and globally.204 The process of earning citizenship is one in which the newcomer 

bears the responsibilities of citizenship and can only look forward to enjoying the full rights 

and benefits of citizenship when s/he succeeds in fulfilling the economic, cultural or social 

conditions of community membership. Instead of conceiving citizenship as an ‘automatic 

right’ to membership by virtue of residence, the technique of earned citizenship transforms 

citizenship into a status to be deserved as a result of fulfilling a series of criteria imposed on 

‘newcomers’ (or ‘outsiders’ more generally). Such criteria include performing acts or 

mastering skills as language proficiency and civic integration tests, economic self-

sufficiency, law-obedience and active citizenship. The technique of earned citizenship 

forms part of a wider strategy of population management defined by sociologists as 

neoliberal communitarianism.206 Under a neoliberal communitarian regime, it becomes the 

individual’s own responsibility, expressed in the contractual form of ‘earning’ citizenship, 

to convert to a nation that is sacralised as a bounded community of values.207 Hence, while 

at first sight contradictory, earned citizenship fits into a strategy of population management 

that combines a neoliberal emphasis on individuality and responsibility for belonging and 

membership with a communitarian emphasis on the collective as a bounded community of 

values. Earned citizenship hence involves a contractualisation of citizenship and offers a 

pathway to neoliberal belonging: the newcomer who successfully earns her/his citizenship 

conforms to neoliberalism’s ‘underlying moral image of the individual [a]s […an…] 

autonomous, free, rational and self-regulating citizen who disciplines her/his nature under 

the influence of the civilization processes s/he underwent.’208 

It becomes apparent here – and it is important to stress – that the technique of 

earned citizenship does not work necessarily restrictive. In fact, earned citizenship can 

work as a ‘stairway’ towards a graduated incorporation in the social stratum. This is the 

case when a reliance on the ‘moral economy of deservingness’210 underpinning earned 

citizenship enables the social inclusion of the previously excluded categories of immigrants. 

However, the discourse and practices of earned citizenship can also work as a double edged 

 
204 Ibid. 
205 ibid., 420.  
206 Ibid., 410-412; see also F. Van Houdt and W. Schinkel, ‘A genealogy of neoliberal communitarianism’ 
(2013) 17 Theoretical Criminology 4, 493-516. 
207 Van Houdt, Suvarierol and Schinkel 2011, 423-424. 
208 Ibid., 411. 
209 Engelen 2003, 517.  
210 I borrow this phrase from S. Chauvin and B. Garcés-Mascareñas, ‘Beyond Informal Citizenship: The New 
Moral Economy of Migrant Illegality’ (2012) 6 International Political Sociology 3, 241-259. 
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sword, as it can easily be discovered as a tool of exclusion, especially when immigrants are 

incorporated into certain areas of society – e.g. the (informal) labour market or the family 

– but denied access to others – e.g. the welfare system.211 In the context of this dissertation, 

the technique of earned citizenship should therefore be seen as ‘flexible and capacious 

framework that, through calibration of its constitutive elements, may be rendered more or 

less inclusionary’. 

Social rights are especially earmarked as rights to be ‘earned’. As the concept of 

denizenship already suggests, migrants can earn their social citizenship – meaning their 

inclusion into the welfare system of a society – without becoming formal citizens through 

naturalisation by accepting the possibility of  a ‘differentiated citizenship’. Earned social 

citizenship then captures the belief that in order to maintain the ‘bonding’ of the national 

solidarity collective, individuals outside the national community can only enter the national 

solidarity space through a ‘bridging effort’.214 Economic performance weighs heavy in the 

acquisition of social citizenship: ‘newcomers’ (and ‘outsiders’ more generally) are expected 

not to constitute a burden to the welfare system, have to prove themselves to be self-

sufficient individuals, and ‘pay their way’ – ideally through tax or social contributions – into 

social citizenship before sharing in national solidarity arrangements.215 In addition to the 

fulfilment of such socio-economic conditions, access to social schemes can further be 

suspended until the immigrant gives evidence of law-obedience and cultural integration, 

the latter through integration and language tests or otherwise. I therefore define ‘earned 

social citizenship’ as a technique of differentiated citizenship with a particular focus on 

individualised performance metrics – reflecting economic, social, cultural ‘worthiness’ – 

that are constitutive for the allocation of social rights. Policies and practices adopt the 

technique of earned social citizenship when they make social rights constitutive on the 

successful completion of ‘vesting periods’ that are conditioned by, predominantly, socio-

economic criteria, but can also include cultural and moral elements. 

When do we observe a manifestation of earned social citizenship in the empirical 

realities of national rules and practices governing migrants’ social entitlement? Earned 

social citizenship embraces a combination of two elements that distinguishes it from other 

techniques that govern the social in- or exclusion of migrants: conduct and time. Most 

hospitable towards migrants would be their full and unconditional inclusion into the 

welfare state and probably harshest would be to place them in a situation of ‘illegality’, when 

 
211 Engelen 2003, 514, citing Steven Castles, ‘Multicultural Citizenship: The Australian Experience,’ in Veit 
Bader (ed), Citizenship and Exclusion (Houndmills: Macmillan, 1997), 115. 
212 Ahmad 2017, 288. 
213 That is to say, the idea that citizenship rights can be unpacked into different categories that can be allocated 
according to different rules and criteria, Engelen 2003, 508. 
214 Schinkel 2010, 271. 
215 Van Houdt, Suvarierol and Schinkel 2011, 413. 
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migrants do not or no longer reside legally on the territory and are for this reason excluded 

from social support. In between these two extremes of (not) granting rights, three other 

options exist.216 One option is the decoupling of lawful residence from welfare entitlement, 

essentially ‘quarantining’ groups of migrants from the welfare state while granting them a 

right to residence.217 Another option is to admit migrants to the state territory but not 

grant them access to welfare benefits during an initial transition period: factual residence 

and time determine the gradual accumulation of social rights. Under an earned citizenship 

model, in contrast to the transition model, it is not the mere passing of time, but the 

delivery of a performance – the display of prescribed conduct – during a period of residence 

that is the most important element in the accumulation of social rights.218 Migrants can 

‘earn’ or ‘lose’, on the basis of their own ‘performance’, their social rights and (permanent) 

legal status.219 They are, in other words, attributed with the responsibilities of becoming a 

social citizen during a probationary period. 

 The type of ‘social contractualism’ of which earned citizenship is one example, is 

not confined to migration policy but has already materialised in the welfare state, where 

the reception of benefits has been made increasingly conditional on individual 

performance. Historically, we can distinguish between those welfare programmes that are 

based on actuarial principles, guaranteeing secure entitlements to some citizens by 

mimicking private contracts, and those offering unreciprocated aid to the ‘innocent’ and 

‘deserving’ poor.220 This opposition persists today in the form of social insurance versus 

public/social assistance programs whereby the first are designed to appear contributory, 

embodying the principle of exchange, and the second continue the tradition of non-

contributory charity.221 Since the 1980s, welfare states in Europe have been reformed under 

 
216 Here I draw on the typology developed by D. Broeders, ‘Immigratie in Nederland - Normaliseren of 
differentiëren?’ in H. Entzinger and J. Van der Meer (eds), Grenzeloze Solidariteit; Naar een 
Migratiebestendige Verzorgingsstaat (Amsterdam: De Balie, 2004): 43-58. 
217 Ibid., 48. 
218 Ibid., 52. 
219 Ibid. As discussed by P. Minderhoud, ‘De mythe van de vrije toegang tot voorzieningen voor migranten’ in 
E. Brugmans, P. Minderhoud and J.v. Vugt (eds), Mythen en misverstanden over migratie (Nijmegen: Valkhof 
Pers, 2007): 178-204. 
220 For a discussion in the US context, see N. Fraser and L. Gordon, ‘Contract versus charity; why is there no 
social citizenship in the United States?’ (1992) 22 Socialist Review, 45-67, 60-61. The Dutch term of 
verzorgingsstaat (‘caring state’) for its welfare system implies a poignant notion of the ‘weak’ who are cared for 
by the ‘strong’ in a specific constellation that has been defined as ‘paternalism-cum-generosity’, see B. Vis, K. 
Van Kersbergen and U. Becker, ‘The Politics of Welfare State Reform in the Netherlands: Explaining a Never-
Ending Puzzle’ (2008) 43 Acta Politica 2-3, 333-356, 336. 
221 In reality, of course, the difference between ‘contributory’/‘contractual’ and ‘non-contributory’/‘charity’ 
welfare programmes is much more complicated in many dimensions. Both types of programmes are financed 
through ‘contributions’, only differing as to how they are financed, i.e. either through social security 
contributions as wage-deductions or through the ‘public purse’ by means of collective taxation. Social insurance 
schemes often depart from actuarial principles, its benefits do not actually reflect financial contributions and 
have often privileged working-class males. On the other hand, non-contributory schemes compensate for 
services delivered in the informal sector, like childrearing or the running of a household. Finally, many non-
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the ideational influence of new ‘social contractualism’ by incrementally introducing 

measures that seek to have welfare claimants agree to seek work, accept work, training and 

other obligations in return for their grants.222 According to Handler, this move towards 

‘active’ labour market policies in Western-Europe represented a fundamental change in 

both the meaning of social citizenship and the administration of social welfare. Whereas 

social benefits were once rights that attached by virtue of the status of citizenship, i.e. in a 

‘Marshallian’ way, with the transformation towards the new regime benefits have become 

conditional, rights attach only if obligations are fulfilled. He concludes that ‘social 

citizenship is changed from status to contract’.223  

Hence the technique of earned citizenship situates itself at an historically 

contingent intersection of contemporary immigration and welfare policies as they both 

construct an individualised process for the allocation of social benefit. As Ahmad writes:  

Just as welfare-to-work replaced a system of unconditional support premised upon 

a commitment to social rights with a rubric of conditional relief based on 

individual performance, so, too, does earned citizenship represent a turn from 

citizenship as status to citizenship as contract. In both instances, citizenship — 

whether social or juridical — must be earned, and the earnings structure is market-

based and full of exclusionary potential; ostensibly a framework for social 

inclusion, each system excludes those who fail to satisfy performance standards.224  

However, whereas ‘earned citizenship’ in immigration law and policy enlarges or reduces 

the circle of members of a polity (citizens and ‘denizens’), ‘earned citizenship’ in welfare 

policy rather conditions full membership for those already part of the polity.225 That is to 

say, whereas for the immigrant ‘earned citizenship’ offers an individualised pathway to 

membership, for the welfare recipient ‘earned citizenship’ entails a pathway back ‘not only 

from poverty to self-sufficiency, but from moral failure to social respectability’ and towards 

‘full and unstigmatized membership in society’.226  

 
contributory schemes are intended to be universal and cover entire populations without distinction in terms of 
need. Because of this distinction it is not surprising that in public debate on ‘welfare tourism’, non-contributory 
benefits are those most thoroughly debated, as recipients appear to ‘get something for nothing’, ostensibly in 
violation of the contractual norm, Fraser and Gordon 1992, 50. 
222 Roche 2002. 
223 Handler 2003, 230.The opposite, or ‘classical’ view would hold that belonging to a people is essentially a 
status right. As Offe argues, ‘this right can be conferred upon someone (through naturalization), but it cannot 
be obtained contractually (say, through purchase) – just as children do not become family members through 
contracts (except in the case of adoption).’ Offe 2000, 68. Also Marshall appears to have held this view by 
arguing that ‘social rights imply an absolute right to a certain standard of civilisation which is conditional only 
on the discharge of the general duties of citizenship. Their content does not depend on the economic value of 
the individual claimant.’ Marshall and Bottomore 1992, 28. 
224 Ahmad 2017, 283. 
225 Ibid., 285. 
226 Ibid., 281. 
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The argument of this dissertation is that the dialectic process of reconciliation 

between EU free movement and the bounded national welfare state – as it becomes visible 

in jurisprudence and Member State practices – synergises around a similar 

contractualisation of welfare along the model of ‘earned citizenship’ to legitimate welfare 

provision to Union citizens. That is to say, the image of Union social citizenship, as 

transpiring from both European law and national policies and practices, combines a 

communitarian care of the national welfare state with a neoliberal emphasis on the 

individual’s responsibility to achieve membership of that welfare community, essentially 

shaping the relation between the ‘host’ society and the Union citizen in a contractual 

discourse. This is premised on the rationalised belief that in order to maintain the ‘bonding’ 

of the national social community, individuals outside the national community can only 

enter the national solidarity space through a ‘bridging effort’. Governing the transnational 

right of access to nationally bounded welfare states, Union law facilitates the construction 

of contextualised bridging efforts that are expected of Union citizens before they ‘earn’ their 

place in the host Member State.227  In the context of the European Union, where 

discrimination on grounds of nationality is in many cases prohibited, we might even expect 

a ‘spill-over’ from the migration regime to the welfare system: those immigrants who have 

already acquired a formal legal status in terms of residence rights, might still have to prove 

their worthiness as ‘social citizens’ through a moralisation of their welfare reception. On 

top of this, since conditions for welfare reception should be equally applicable under Union 

law, such a moralisation of welfare might – through increased conditionality – also affect 

national citizens. As Shutes observes, different levels of conditionality cut across the 

immigration and welfare regime and interact with each other in conditioning benefit 

entitlement.228 In order to understand the actual impact of Union law on domestic contexts 

of belonging in the welfare sphere, it is crucial to theoretically account for this spill-over 

mechanism and carefully observe when such a spill-over takes place in empirical reality. 

 How does Union law allow for contractualised forms of neoliberal belonging in 

the welfare sphere? The conditioned nature of free movement rights and the restrictive 

scope of Union citizenship are products of the compromise between the collective interest 

of Member States to facilitate mobility in the Union and Member States’ individual interest 

to prevent unlimited recourse to their welfare system.229 While the Treaties and secondary 

law attempt to reconcile between these two policy priorities, the Court is equipped with 

the task of balancing between the two policy objectives within the highly-contextualised 

realities of individual Union citizens. Member States interpret, translate and enforce the 

 
227 The concept of ‘bridging’ has been developed by R.D. Putnam, Bowling alone: the collapse and revival of 
American community, (New York: Simon & Schuster, 2000).  
228 I. Shutes, ‘Work-related Conditionality and the Access to Social Benefits of National Citizens, EU and Non-
EU Citizens’ (2016) 45 Journal of Social Policy 04, 691-707, 702. 
229 Kostakopoulou 2007, 634. 
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conditions attached to the various categories of Union citizens, i.e. the socially constructed 

categorisation of ‘in’ and ‘out’ groups.230 While all nationals of one of the EU Member States 

fall within the broader category of ‘Union citizen’, free movement law further differentiates 

between categories like the economically active, economically inactive, job seekers, 

‘retained workers’, permanent residents, students, etc. Belonging to a category requires 

Union citizens to adhere to conditions of conduct, pertaining to types of activities, 

behaviour and relationships. Additionally, most categories are delineated by the factor time. 

The lapse of time – whether explicitly or in the abstract – is often crucial to be ‘in’ or ‘out’ 

of a category and plays a major role in for migrants to accumulate rights.231 For Union 

citizens, compliance with the conduct defining a certain eligible category and time spent 

‘inside’ that category play a combined role in the acquisition of social rights. 

 With respect to workers, for example, Union law provides for a gradualised 

incorporation of categories of workers who seize their economic activities but are 

considered deserving of a continued right to reside and enjoy social provisions in their host 

Member State.232 After prolonged negotiations, Member States granted a general right to 

free movement to Union citizens, but subjected this right to the condition to possess 

sufficient resources and a comprehensive health care insurance in order to avoid that they 

would burden the welfare system.233 In addition, the Citizenship Directive granted the right 

to a permanent residence to Union citizens who reside ‘continuously’ and ‘lawfully’ for a 

period of five years in their host Member State.234 As will be argued in chapter 5, the Court 

interpreted the concept of ‘lawful residence’ for the purpose of acquiring permanent 

residence quite restrictively: periods in which Union citizens are considered to reside 

‘lawfully’ in another Member State are not only periods in which they comply with the 

earlier mentioned economic conditions of the Citizenship Directive, but also those that are 

lived in compliance with ‘the values expressed by the society’.235 As will be further 

 
230 Here I loosely draw on the conditionality framework developed by Claesen and Clegg and applied in the 
context of Union citizens by Shutes. Shutes 2016. 
231 On the role of time in EU migration law, see M. Stronks, ‘Grasping legal time: a legal and philosophical 
analysis of the role of time in European migration law’ (PhD Dissertation, Vrije Universiteit, 2017), 130-140. 
See also E.F. Cohen, The Political Value of Time: Citizenship, Duration, and Democratic Justice, (Cambridge: 
Cambridge University Press, 2018). 
232 Article 45(3)(d) TFEU foresees in the right for mobile workers to remain in the host Member State after 
having been employed there under conditions. Article 2 of  Commission Regulation 1251/70 (current Article 
17 of the Citizenship Directive) already granted a right to permanent residence to workers who reached the age 
of retirement or suffered from work-related incapacity. Article 7(3) of the Citizenship Directive provides for a 
‘gradual system’ for retaining the right of residence and access to social assistance, enabling, most importantly, 
workers who become involuntarily unemployed after having worked for more than a year to retain their 
status. See Alimanovic, para. 60. Chapter 5 further considers the case law of the Court. 
233 Originally formulated in Directives 90/364/EEC, 90/365/EEC and Directive 93/96/EC, these conditions 
can now be found in Article 7(1) Citizenship Directive.  
234 Article 16 Citizenship Directive. 
235 C-378/12, Onuekwere (16 January 2014), EU:C:2014:13. 
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demonstrated in the remaining chapters, it follows that Union law – the Court’s 

jurisprudence in particular – reflects the broader principle that the closer the bond between 

the individual claimant and the Member State, the more secure will be her place in the host 

welfare state. For Union citizens, the process of becoming member of the solidarity 

collective of another Member State is economically, socially and morally conditioned and 

can be subjected to retrospective examination. The relationship, in other words, between 

Union citizens and their host welfare community is shaped in a contractual rhetoric along 

the dimensions of earned social citizenship outlined above, with the acquisition of 

permanent residence status as the ultimate crown on a successful completion of a 

probationary period of five years.   

 

2. Equal Welfare, Conditioned Residence; or Lawful Residence, Welfare 

Exclusion? 

A final analytical distinction I like to draw is between the two sets of boundaries that 

traditionally confine the modern welfare state. The first set is made up of the territorial 

boundaries that are constructed around the welfare state in the form of conditions attached 

to the right of residence. The second set relates to the boundaries that are placed around 

and within welfare programmes and could be defined as membership boundaries. While 

Union citizens can ‘earn’ or ‘lose’ their right of residence under Union law, this can be 

wholly different from them ‘earning’ or ‘losing’ access to a specific welfare programme. As 

chapter 5 will argue in much greater detail, the Union’s legal framework can be described 

as a mix of both boundaries and the case law oscillates between and sometimes (con)fuses 

the two. Making an analytical distinction between them is useful, however, for 

understanding the ways in which Member States respond to Union (case) law and 

administratively govern the inclusion (embedding) and exclusion (quarantining) of Union 

citizens with respect to specific programmes. 

 It could be argued that territorial boundaries around the welfare state seek to 

uphold a normative ideal defined here as residential egalitarianism. Residential 

egalitarianism nurtures a strong link between territorial presence and equal treatment in 

the welfare sphere: once residing ‘lawfully’ in another Member State, the Union citizen 

should be treated equally with nationals of the host Member State in every aspect of life, 

including in terms of the enjoyment of the rights connected to the welfare system. From a 

normative point of view, equal treatment of all residents, including foreign residents, 

functions as a powerful principle to aspire to an inclusive welfare state: treating foreign 

residents differently will be costly and detrimental to the welfare state in the long run as 

dual standards will be established in working conditions, housing, education and social 
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welfare.236 This, in turn, would create obstacles in social mobility and accept a type of class 

system with non-nationals at the bottom without social or political rights.237 Running this 

type of residence-based welfare state, in which all residents are treated similar in their 

access to the welfare system, may come at the price of the strict enforcement of migration 

rules: since everyone present in the country should, in principle, be treated equally with 

respect to public services and social benefits, authorities have incentives to restrictively 

admit and remove unwanted foreigners from the state territory.  

In line with the ideal of residential egalitarianism, Union law has constructed a 

close yet complex connection between the right to reside and Union citizens’ engagement 

with the welfare state. Union citizens can ‘earn’ or ‘lose’ their ‘right to have rights’ by 

meeting the – mostly economic – rules and conditions pertaining to lawful residence. 

Especially in its early citizenship case law, the Court appears to have been committed to the 

residential egalitarian ideal. Union citizens who were in the possession of a residence 

permit or were tolerated on the territory in other ways could directly rely on their Union 

citizenship to demand equal treatment.238 The Court’s message seems to have been that as 

long as Member State authorities tolerate presence on their territory and do not initiate 

removal measures, Union citizens deserve to be treated as full members of the solidarity 

community.239 This intricate connection between lawful residence and welfare access in 

Union (case) law leads us to expect that Member States do not only respond in terms of 

‘rules’, but also in administrative design: rather than challenging the right to equal 

treatment, Member State respond by constructing an administrative apparatus that 

challenges the right of residence of Union citizens who resort to their welfare system.240 As 

will be further theorised and empirically supported in chapter 7, administrative procedures 

are reconstructed to enable a system fit for Union social citizenship in a way that optimises 

information gathering on Union citizens who have recourse to the welfare system and 

processes the potential residential consequences of such welfare claims. A commitment to 

residential egalitarianism therefore produces a system in which Union citizens enjoy equal 

 
236 Hammar 1990, 54. Cf. N. Nic Shuibhne, ‘Limits rising, duties ascending: The changing legal shape of Union 
citizenship’ (2015) Common Market Law Review, 889-938, 933-934., who submits that this ‘starve them out’ 
strategy might reduce public spending on both social assistance and bureaucratic costs of expulsion but is the 
antithesis of responsibility.  
237 It was on this basis that Sweden in 2004 warned for a labour market divided in a ‘first team’ and ‘second 
team’ players, see K. Puttick, ‘EEA workers’ free movement and social rights after Dano and St Prix: Is a 
Pandora’s box of new economic integration and ‘contribution’ requirements opening?’ (2015) 37 Journal of 
Social Welfare and Family Law 2, 253-273, 261. 
238 See especially Martínez-Sala and C-456/02, Trojani (7 September 2004), EU:C:2004:488. 
239 This is especially apparent from Grzelzyk, para. 43. Chapter 5 argues that the case could be made that recent 
case law, Alimanovic and Dano in particular, have reversed this position of the Court.  
240 Ferrera observes, for this reason, that litigation has centred on the ways in which legislatures and 
administrations have bureaucratically operationalised the granting and termination of residence rights. M. 
Ferrera, ‘Social Europe and its Components in the Midst of the Crisis: A Conclusion’ (2014) 37 West European 
Politics 4, 825-843, 830-831. 
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access to the welfare state but their engagement can potentially have residential 

consequences. Union citizens are prima facie embedded, their possible quarantining takes 

place through removal decisions. This leads to uncertainty on the part of the Union citizen 

and bureaucratic complexity on the part of Member States. Applied in this way, Union law 

also produces ‘illegal’ Union citizens who can be subjected to expulsion measures. 

Awkwardly however, Union citizens are able to return in the context of a borderless 

Europe.  

Membership boundaries accept a degree of stratification between different social 

groups within the welfare state and therefore mean a departure, at least in theory, from the 

aspiration of residential egalitarianism. In the context of Union law, the logic of stratified 

membership holds that Union citizens may enjoy a right of residence but can still be 

excluded from being a ‘social member’ of its various welfare programmes. Since this goes 

against the general principle of equal treatment, Member States wishing to do so have to 

rely on the explicit derogations found in Union law with respect to certain categories of 

Union citizens.241 The Citizenship Directive, for example, leaves Member States the 

possibility not to grant social assistance during the first three months (or longer for ‘job-

seekers’) or student grants during the first five years to persons other than workers (or self-

employed) and their family members.242 In order to ‘earn’ access to non-contributory 

benefits like social assistance or student grants, Union citizens (or their family members) 

have to work a minimum number of hours, for example. The room for manoeuvre within 

these provisions is often broader than might be expected at first sight. Not only can national 

authorities complicate the definitions of ‘worker’ and ‘job-seeker’, but also extend the 

meaning of social assistance to include a variety of social services provided in the Member 

States. In order to ‘save’ EU free movement from political backlash and counter ‘welfare 

tourism’, opinions have been expressed to, essentially, push the logic of stratified 

membership further ahead and allow Member States to exclude lawfully residing Union 

citizens, even workers, from welfare programmes for (much) longer periods.243 While this 

solution – essentially one of stratified social membership – might indeed uphold the 

freedom of movement, the potential price to be paid is precisely the one to be avoided in 

residential egalitarianism, namely of tolerating a marginal subclass of Union citizens and a 

degeneration of the labour market into two groups as a result of differences in pay levels, 

social security and social welfare.244  

 
241 Hammar submits that welfare states can only tolerate a social differentiation for those ‘who in a real sense 
are temporary guests […] and then only for a short period, since no temporary stay can last more than short 
period.’ Hammar 1990, 54. 
242 Article 24 (2) of Directive 2004/38.  
243 Prominently by HW Sinn, ‘Saving Freedom of Movement in Europe’, Project Syndicate, 29 July 2016, 
available online: https://www.project-syndicate.org/commentary/saving-free-movement-in-europe-by-hans-
werner-sinn-2016-07 (last accessed 16 August 2016). Ferrera makes a similar argument, Ferrera 2017. 
244 Puttick 2015, 261.   
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 Membership boundaries are also moulded into the design and organisation of 

welfare programmes themselves, i.e. as conditions that are imposed on all applicants and 

recipients of the benefits concerned. Since Union law also prohibits indirect forms of 

discriminatory treatment of Union citizens as compared to national citizens, access 

conditions that (are likely to) have a higher impact on them should be justified on objective 

grounds and be proportionate to the aim pursued. It is only at this stage of our analysis that 

Union law and jurisprudence might actually guide processes of transformation of national 

conceptions of social citizenship.245 We are no longer merely investigating national 

responses in terms of  inclusion (embedding) and exclusion (quarantining) of Union 

citizens, but also responses that actually reconstruct the very ties of belonging that underpin 

national welfare programmes and might exclude national citizens in the process 

(retrenchment). The constraints of Union law – whether enforced by courts or perceived 

or presented as such by political actors – might in fact inform policy solutions that change 

domestic structures of social belonging through an exclusive inclusion; Union citizens are 

included but in order to ‘rebound’ their welfare programmes Member States erect new 

boundaries that make ‘outsiders’ of some of their ‘own’ citizens. Chapters 6 and 8 illustrate 

the potential of such mechanisms: Dutch nationals have to prove a connection with Dutch 

society in order to export their student support and meet a certain level of Dutch language 

proficiency in order to receive social assistance. Membership boundaries are made ‘ECJ-

proof’ by relying on the philosophy of the ‘conditional’ and ‘activating’ welfare state.  

 

6. Conclusion 

 

Nationals of EU Member States are citizens of both their nation state and the European 

Union. For citizens lucky enough to live in prosperous states, national citizenship provides 

a degree of social and economic security. The contours of their nation state have historically 

provided the conditions for the development of an ethos of social solidarity and 

redistributive arrangements within its geographical territory. At the same time, modern 

citizenship has provided nation states with a legitimation for discriminating against 

noncitizens who seek entrance to or live within their territory and exclude them from 

participating in their welfare system. The status of Union citizenship offers precisely those 

rights, liberties and aspirations that relate to cross-border movement and foreign residence 

that are made exceptional by national citizenship. Especially the right not to be 

discriminated on grounds of nationality when working or residing in another Member 

State challenges the boundaries of solidarity that have gradually been established in 

 
245 Roche 2002. 
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European welfare states since the start of 20th century. Through an expansive reading of 

Treaty-based free movement and Union citizenship rights, it has been the case law of the 

European Court of Justice that has promoted access to redistributive arrangements of other 

Member States for expanding categories of Union citizens. 

The chapter sought to theoretically account for the different mechanisms in which 

the Court’s case law impacts on the entitlement conditions that Member States place 

around their welfare programmes. The decentralised enforcement of Union law by 

domestic courts and the unattractive option to run a welfare state bureaucracy in a state of 

legal uncertainty lead Member States to embed categories of Union citizens in their welfare 

system in response to expansive case law of the Court. (Perceived) concerns related to the 

financial sustainability of welfare programmes in combination with political interests may 

problematise the inclusion of Union citizens as demanded by Court. Legislative action at 

the European level in order to reverse or override the Court’s case law is a largely 

implausible option for single Member States as it requires meeting high consensus hurdles 

and cooperation from the Commission and the Parliament. In addition, most of the 

transnational social rights granted to Union citizens are based on progressive 

interpretations of the Treaty and not secondary legislation. Rather than being trapped, 

however, the chapter explained how Union law and jurisprudence offers Member States a 

range of possibilities to quarantine Union citizens from their welfare system at the domestic 

level and strategically comply with Union law and jurisprudence. In fact, many of the 

principles, norms and criteria underpinning citizenship law allow Member States to only 

grant benefits to Union citizens who have demonstrated a degree of economic, social and 

moral ‘worthiness’ and exclude others. Such exclusions are not only mediated through the 

welfare state apparatus, but also, and increasingly, take place by immigration enforcement 

bodies. By enforcing residence conditions, they produce ‘illegal’ Union citizens who are not 

or will no longer be entitled to social support. Finally, when attempts to quarantine Union 

citizens fail or the constraints of Union law align with interests of domestic political actors 

pursuing welfare state reforms, Union (case) law can trigger welfare state retrenchment. In 

this scenario, welfare programmes become more inclusive – they are no longer demarcated 

along nationality lines – but they become more restrictive or, in some cases, less generous, 

even for national citizens. With eligibility conditions tightened, also national citizens 

become ‘outsiders’ of the national community and have to prove their membership in 

various ways to ‘earn’ their social rights.   

 The outcome of this process of judicial Europeanisation, it is argued, is a synergy 

between the Court’s jurisprudence and Member State practices around the model of earned 

social citizenship. This model captures the idea that in order to maintain the ‘bonding’ of 

the national solidarity collective, individuals outside the national community enter the 

solidarity spaces of other Member States through contextualised and individual ‘bridging 
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efforts’, i.e. probationary periods of testing to ascertain good behaviour and performance 

relating to economic self-sufficiency, contribution and social, cultural and moral 

integration. Earned social citizenship, in other words, is being discovered as a distinct 

technique of government – a concrete way of intervention at the level of population 

management – to reconcile the institutions of European free movement and the nationally 

bounded welfare state.  



 



 

Chapter 3: Method and the Challenge of Interdisciplinarity 

1. Introduction 

 

The question posed by the doctoral dissertation concerns the ways in which free movement 

and citizenship case law of the Court of Justice affects the terms and conditions of access to 

national welfare states, both with respect to Union citizens and national citizens. 

Answering this question requires both a thorough engagement with Union law and 

jurisprudence on transnational social rights and the behaviour of a range of national and 

local actors in response to the law. This chapter explains and justifies the methodological 

choices that have been made to study this relationship.  

It should first be stated that in terms of academic orientation I mostly identify with 

the broader academic field of EU Studies that is concerned with the European Union and 

the European integration process as its object of study1 and is – almost by definition – 

heterodox in its disciplinary approaches and methodologies.2 The doctoral research 

conducted for this dissertation combined legal scholarship and qualitative social science 

research. It relies on a doctrinal analysis of European Union law and jurisprudence and in-

depth qualitative case studies into the responses to this (case) law in the Dutch welfare state, 

entitlement to social assistance and study finance benefits in particular. While the centre of 

attention gravitated towards the national level – where the legislative branch and most of 

the relevant administrative authorities are located – research had a multi-level character by 

taking account of the behaviour of supranational actors like the European Commission 

(and, of course, the Court) but also the behaviour of subnational actors like municipalities.3 

The time span of empirical research varied per case study, largely depending on the 

availability of sources pointing at domestic responses to Union law. In principle, however, 

research covered the entire period since the Court rendered its first judgments granting EU 

nationals access to non-contributory benefits in other Member States – roughly since the 

1980s – with an emphasis on the period since the turn of the millennium when the Court’s 

citizenship case law came to sort effects. Other important events in the latter period include 

the adoption of the Citizenship Directive (2004), the two Central and Eastern European 

 
1 B. Rosamond, ‘European Integration and the Social Science of EU Studies: The Disciplinary Politics of a 
Subfield’ (2007) 83 International Affairs 2, 231-252. 
2 In addition to law, I received undergraduate education in the broad field of European Studies, which is more 
oriented towards the humanities and focuses on (the borders of) Europe from a multidisciplinary perspective.    
3 For a seminal contribution on multi-level governance in the EU, see G. Marks, L. Hooghe and K. Blank, 
‘European Integration from the 1980s: State-Centric v. Multi-level Governance*’ (1996) 34 JCMS: Journal of 
Common Market Studies 3, 341-378. 
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enlargements (2004 and 2007) and vast increases in intra-EU mobility, especially of 

workers and students.  

The chapter first reflects on the legal scholarly method adopted in chapter 5 to 

study the development of Union law and jurisprudence relating to free movement and 

social rights. It distinguishes this ‘internal perspective’ to the law from the ‘external 

perspective’ to the law adopted in chapters 6, 7 and 8, and explains the choice for a 

qualitative case study design as a research strategy. A final section briefly reflects on the 

position of the interdisciplinary scholar combining (traditional) legal scholarship with 

social scientific field research.  

2. The Internal Perspective: Doctrinal Research 

 

The starting condition for this research has been the existence and development of a body 

of Union law governing the entitlement of Union citizens to social benefits in their host 

Member State. Chapter five relies on (traditional) legal scholarship to systematically analyse 

the development of this body of (case) law. Legal scholarship, or doctrinal research, can be 

characterised as a commentary on positive law. Legal scholars attempt to reconstruct the 

legal doctrine contained in (proposed) legislation and decisions of (higher) courts by 

systematising the rules into a coherent whole and evaluating trends in legislation and 

adjudication on that basis.4 Doctrinal research then aims at giving an accurate description 

of the state of positive law where the added value of scholarly work is the systematic 

treatment of a chosen legal subject – often a cacophony of legal statements in itself – as a 

restatement of the legal subject in question. It follows that legal commentary is both 

descriptive and normative already in itself: attaching meaning to the law has normative 

implications as it entails the prescription of conduct or entitlement. Interpretations of legal 

scholars tend to become ‘authoritative’ like other legal sources when they are shared by a 

great number of scholars, indicating the existence of consensus on how to interpret the 

law.5 Often, however, legal scholars also engage in explicit normative critiques and 

suggestions for legal reform for which their descriptive work lays the foundation.6 Another 

inherent feature of (traditional) legal scholarship is that research takes an internal 

perspective to the law. This means that the subject matter of research is regarded from the 

same point of view as the participants of law as a social practice and research is justified and 

 
4 S. Taekema, ‘Relative Autonomy: A Characterisation of the Discipline of Law’ in B. Van Klink and S. 
Taekema (eds), Law and Method: Interdisciplinary Research into Law (Tübingen: Mohr Siebeck, 2011): 33-52. 
5 On the politics of ‘consensus claims’, see L.J.M. Boer, ‘International law as we know it; Cyberwar discourse 
and the construction of knowledge in international legal scholarship’ (PhD Dissertation, Vrije Universiteit 
Amsterdam, 2017), 93-114. 
6 Taekema 2011, 35-36. 
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criticised from the internal standards of the legal practice.7 It follows that legal scholarship 

and legal practice can often be equated: (dogmatic) legal researchers approach their work 

as judges do.8 

So, what is the methodological basis for the legal discipline? It is generally held 

that the central method of doctrinal research is grounded in the central method of the 

humanities, i.e. the hermeneutics. Legal hermeneutics seeks to determine the meaning of 

authoritative texts – legal rules or court judgments – through interpretation. Since the 

meaning of a rule is often not immediately clear from its text (literal and grammatical 

interpretation), the legal scholar also studies the historical context and original intention 

behind the adoption of the text (historical interpretation), examines how the rule fits in the 

broader scheme of the text, the broader body of relevant laws or the relevant line of case 

law (schematic interpretation) or interprets the rule in light of the broader objectives it 

intends to achieve (teleological interpretation). The contradictory interpretations scholars 

might give to legal texts leads to the realisation that legal scholarship is an argumentative 

practice. The evaluation of research takes place on the basis of more or less convincing 

arguments and scholarly dispute cannot be ‘closed’ by an incontrovertible proof that a 

certain argument is (in)correct.9 This does not mean that legal research is fully autonomous 

from other disciplines. It can take a ‘moderately internal’ perspective by incorporating 

knowledge generated by other disciplines without giving up the (internal) legal point of 

view.10 The ‘moderately internal’ type of legal research uses other disciplines heuristically, 

as a source of argument or inspiration.11 Chapter 5 takes such a ‘moderately internal’ 

perspective to the law by incorporating insights from sociological citizenship studies to 

understand the systematic and temporal unfolding of the legal sources governing the field 

of EU free movement and cross-border welfare access.  

Key legal sources in this field include primary law (the EU Treaties), secondary 

legislation, such as regulations and directives, judgements by the European Court of Justice 

and secondary legal sources, i.e. legal literature. Most important are the Treaty provisions 

on Union citizenship and equal treatment12 and secondary EU legislative instruments 

regulating the freedom of movement and equal treatment of workers and citizens.13 In 

 
7 Ibid., 39-45. 
8 Or, to quote Vranken, ‘legal  scholarship  is the  same  as  judicial  practice,  with  the  only  substantial  
difference  being  that  a judge  has  to  hand  down  a  decision  within  a  limited  period  of  time.’ J. Vranken, 
‘Exciting Times for Legal Scholarship’ (2012) 2 Law and Method, 42-62, 44. 
9 Taekema 2011, 47-49. 
10 Ibid., 44. 
11 S. Taekema and B. Van Klink, ‘On the border. Limits and possibilities of Interdisciplinary Research’ in B. 
Van Klink and S. Taekema (eds), Law and Method; Interdisciplinary Research into Law (Tübingen: Mohr 
Siebeck, 2011): 7-32, 10-11. 
12 Articles 18, 20 and 21 TFEU.  
13 Most importantly, Regulations 883/04 and 492/11 (and their predecessors) and the Citizenship Directive 
(and its predecessors, Directives 90/364/EEC, 90/365/EEC and Directive 93/96/EC). 
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terms of jurisprudence, key cases involving the grant of significant social rights to 

workers,14 the equal treatment of students15 and the extension of social rights to 

economically inactive migrants on the basis of Union citizenship and the limits to this 

approach.16 Without denying that this type of systematisation and interpretation has 

normative implications, for the purpose of this book I tried to refrain from explicit 

normative commentary on, for example, whether a certain domestic rule is in breach with 

Union law or how a certain trend in case law should be evaluated from a moral 

perspective.17  

 

3. The External Perspective: Qualitative Case Studies 

 

Research takes a more ‘external’ perspective to Union law in the remainder of the book. 

Rather than asking how the law ought to be interpreted, social scientists tend to regard law 

as a practice to be described from the ‘outside’, that is to say, the behavioural patterns that 

they observe with actors (policy-makers, administrative authorities, courts, etc.) in their 

relation to the law through their own set of concepts and methodologies.18 This section 

first explains the choice for a qualitative case study design as research strategy, explains why 

three within-country cases were selected for in-depth analysis, describes the research 

technique of process-tracing and, finally, discuss and reflect on the collection of evidence 

and its analysis. 

 

Research Strategy: The Case Study 

In order to answer the central question of this dissertation, how EU free movement and 

citizenship (case) law affects the terms and conditions of access to national welfare states, I 

have chosen to conduct intensive qualitative field research and present my findings in the 

form of three in-depth qualitative case studies within the Dutch welfare state. Rather than 

 
14 Starting with Kempf, Case 139/85, 3 June 1986, ECLI:EU:C:1986:223. 
15 Starting with Gravier, C-293/83, 13 February 1985, ECLI:EU:C:1985:69.  
16 Starting with Martínez-Sala, 12 May 1999, C-85/96, ECLI:EU:C:1998:217, and until cases in which the 
Court broke with an expansionary line and largely sided with Member States who used the limitations and 
conditioned attached to free movement and residence to justify the exclusion of Union citizens from social 
benefits, Starting with Dano, 11 November 2014, C-333/13, EU:C:2014:2358. 
17 Three recent contributions from legal scholars in the field include: De Witte 2015; Neuvonen 2016; O'Brien 
2017.  
18 Taekema 2011, 40.  
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a method in itself,19 I conceive of the case study as a research strategy that focusses on the 

‘object’ of study – events, ideas, institutions, policies, mechanisms, processes, or any other 

social construct – in its ‘real life’ context by using at least one, but often an eclectic mix of 

methods.20 Exploring the case in-depth, i.e. in all its complexity and uniqueness,21 allows 

the researcher to take account of all the relevant factors that (potentially) affect it.22 

Deriving its validity from both this ‘wholeness’ of the case and the density of observations 

in a ‘real life’ context, the case study can therefore be distinguished from, for example, the 

statistical method that singles out variables and the experimental method.23  

While a case study can be intrinsically motivated without any aspiration to 

generalise beyond the case itself,24 it is often useful to think of a case study as requiring both 

a particular, bounded subject (or a ‘practical, historical unity’) of research and a general, 

conceptual object (or an ‘analytical or theoretical frame’) of study.25 In the words of 

Thomas, ‘the case that is the subject of the inquiry will be an instance of a class of 

phenomena that provides an analytical frame – an object – within which the study is 

conducted and which the case illuminates and explicates.’26 The value of case studies then 

lies in the dynamic relationship between the object and subject of inquiry; their 

confrontation forges theory and simultaneously helps explaining – or finding a vocabulary 

to describe – the case.27  

The object of this dissertation, or its theoretical frame, has been defined as the 

judicial Europeanisation of non-contributory welfare programmes in EU Member States. 

As subjects of research, I have chosen to conduct three diachronic (or longitudinal) 

qualitative case studies within the Netherlands. These studies, which are explained in more 

detail in the next subsection, focussed on the long-term responses by the Dutch authorities 

to Union (case) law on cross-border student support, the right to residence and social 

assistance. Hence the long-term Dutch responses to Union law in terms of the 

administration and government of its student support and social assistance systems were 

treated as instances of the broader process of judicial Europeanisation of non-contributory 

welfare programmes taking place in EU Member States.  

 
19 R.E. Stake, ‘Case Studies’ in N.K. Denzin and Y.S. Lincoln (eds), Strategies of Qualitative Inquiry (Thousand 
Oaks, CA: Sage, 2003): 134-164, 134.  
20 Using this definition, I largely draw on the typological work by Thomas, who builds on such authors as 
Wieviorka, Simons and Stake. G. Thomas, ‘A Typology for the Case Study in Social Science Following a 
Review of Definition, Discourse, and Structure’ (2011) 17 Qualitative Inquiry 6, 511-521. 
21 H. Simons, Case Study Research in Practice, (London: Sage, 2009), 21. 
22 M.S. Morgan, ‘Case Studies: One Observation or Many? Justification or Discovery?’ (2012) 79 Philosophy of 
Science 5, 667-677, 670. 
23 Ibid., 675. 
24 Stake 2003, 136-139. 
25 Thomas 2011, 513. 
26 Ibid. 
27 Ibid., 515.  
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Three reasons support the choice for case studies as a research strategy over other 

possible research strategies such as statistical, experimental, comparative or purely 

doctrinal methods. These reasons can be largely related to the purpose behind undertaking 

this study.28 First of all, the research question has a strong focus on understanding not only 

if but also how exactly Union (case) law affects national welfare programmes; it is about the 

specific role of Union law in its (domestic) contextual – legal, political, bureaucratic and 

institutional – environment. Case studies are specifically suited for such ‘how’ or ‘why’ 

questions as they typically require a careful exploration from many perspectives with many 

potential explanatory factors that lead to specific outcomes.29  Limiting the research to a 

small number of case studies allows the researcher to invest time and energy into acquiring 

in-depth, exhaustive and rich empirical materials and reflect on their relationship with the 

concepts, theories and mechanisms that seek to explain.30 

A second reason flows from the latter point, namely that case studies are widely 

appreciated for their capacity to act as ‘vehicles of discovery’.31 Rather than merely testing 

theory, case studies are often seen as the places where phenomena are revealed, ‘types’ and 

‘kinds’ are defined and evidence-based concepts and theories are developed.32 While the 

theoretical framework for this dissertation relied on the concepts and explanations found 

in the wider literature, research focussed on connecting the various strands of literature 

and filling the gaps. By generating ‘an abundance of empirical materials’33 case studies are 

especially helpful for such theory building purposes as they enable the researcher to uncover 

the ‘black box’ in between causes and specific outcomes.34 

A third reason for conducting case studies concerns the outcome of interest, being 

actual entitlement to non-contributory social benefits. Rather than taking for granted that 

the ‘the law on the books’ automatically translates into a right in practice, research 

concentrated on Union citizens’ access to social benefits not only at the level of formal 

 
28 Ibid., 515-516. 
29 As highlighted extensively in the classic handbook on case study research, R.K. Yin, Case Study Research and 
Applications; Design and Methods, (Thousand Oaks, CA: Sage Publications, 2018). While quantitative analysis 
can contribute to finding (statistically relevant) correlations between causes and outcomes, qualitative research 
rather focusses on ‘how’ and ‘why’ questions in between. A careful combination of both quantitative and 
qualitative analysis of benefit reception by Union citizens in Denmark can be found in: Martinsen, Rotger and 
Thierry 2019. 
30 E.g. J. Blatter and M. Haverland, Designing case studies: explanatory approaches in small-n research, 
(Houndmills, Basingstoke, Hampshire: Palgrave Macmillan, 2012), 20. 
31 Morgan 2012. 
32 Ibid., 671.  
33 M. Alvesson and D. Kärreman, Qualitative Research and Theory Development: Mystery as Method, 
(London: SAGE, 2011), 3. 
34 It is for this reason that the case studies in this dissertation could be largely qualified as the ‘theory-building’ 
variant of process tracing methods, see D. Beach, ‘Process-Tracing Methods in Social Science’ (2017)  Oxford 
Research Encyclopedia of Politics. Published electronically: 
https://oxfordre.com/politics/view/10.1093/acrefore/9780190228637.001.0001/acrefore-9780190228637-e-
176. 
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implementation but also at the level of practical application.35 In fact, actual decision 

practices as regards access to social benefits only reveal themselves in lower regulations, 

work instructions, interviews and domestic case law. Accessing and analysing such sources 

requires labour-intensive field research and necessarily limits the number of cases.36 

 The strengths of the case study as a research strategy – relying, as it does, on the 

researcher’s ‘intimate’ relationship with the ‘abundance’ of empirical materials that are 

derived from a limited number of cases – also reveal its potential limitations. A first 

limitation relates to the subjectivity of the researcher and the replicability of the research. 

The abundance of empirical materials generated by the case study – I included government 

documents, interviews, case law, newspaper articles and statistical data – has to be 

condensed and filtered before ending up in a final report, requiring the researcher not only 

to decide which materials are included and which are left out, but also how those materials 

are interpreted and presented.37 In the process, there is a tension between, on the one hand, 

the need (and academic pressure) to present a persuasive and coherent story and, on the 

other hand, the complex, ambiguous and sometimes even contradictory evidence that is 

collected. While subjectivity is inevitable and arguably even necessary for understanding 

and interpreting the case, it  requires (self-)reflection on the researcher’s position, an honest 

account of the research process and a final report that contains both raw evidence and its 

analysis – indicating whenever it is difficult to draw decisive conclusions.38 Much akin to a 

court room trial, the internal validity of a case study requires an account that connects the 

different bits and pieces of evidence together in a way that is consistent in terms of 

evidence, coherent in terms of account and credible in terms of explanation.39 Throughout 

this section I will therefore reflect on these requirements and reflect on my own position 

as a researcher in this chapter’s final section.  

A second limitation often pointed out with respect to case study research concerns 

its generalisability (or external validity). The debate on whether findings derived from a 

case study can be generalised beyond the single case and be made applicable in other 

contexts or subjects is age-old.40 It is true, of course, that while a certain factor or 

mechanism might explain a certain outcome in one case, this does not mean that the same 

explanation holds in other cases or in other contexts. This observation has led to the 

allegation that a single case cannot constitute the basis for a valid generalisation, hence 

single case studies cannot contribute to scientific development defined as a ‘generalising 

 
35 Conant 2012. 
36 As pointed out by Conant in the context of domestic compliance with ECJ case law, ibid., 2, 30. 
37 Alvesson and Kärreman 2011, 8.  
38 Ibid., 9. 
39 Morgan 2012. 
40 L.P. Ruddin, ‘You Can Generalize Stupid! Social Scientist, Bent Flyvbjerg, and Case Study Methodology’ 
(2006) 12 Qualitative Inquiry 4, 797-812. 
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activity’.41 Neopositivist discourse therefore attributes case studies with a rather indirect 

role in theory-building, namely through falsification, confirmation or as a method of last-

resort to construct general propositions before engaging in other research strategies like 

larger-N comparative studies.42 The result is that the choice for case studies is often justified 

in relation to other epistemic genres rather than as an epistemic genre in itself and case 

selection is justified in relation to other cases – as ‘deviant’, ‘critical’, ‘typical’ or 

‘representative’.43  

While I embrace the added value of the comparative strategy as a follow-up to 

single case studies in order to test and refine theory-building,44 I would like to point at two 

different perspectives on the generalising potential of single case studies. A first perspective 

does not attribute the researcher but the reader with the power to generalise from the single 

case study. This, in fact, is what historians do and, arguably, lawyers too when they analyse 

‘case law’ and decide to generalise a particular decision to a new case.45 This does not free 

the researcher from the obligation to provide sufficient contextual information and offer a 

‘thick’ description to enable the reader to transfer knowledge to another case. For example, 

I found single case studies on the domestic reception of Union law in the Swedish welfare 

state very useful for understanding the Dutch case.46 From this perspective, any attempt at 

comparative description – by singling out certain attributes of the case – might even be 

detrimental to the very objective of learning about and from the particular case.47 A second 

perspective holds that generalisation in case studies does not take place in relation to a 

wider ‘population’ of cases, but rather in relation to theory.48 Here I refer back to the 

dynamic relationship between the subject and object of study, whereby theory is 

(re)constructed by confronting the analytical object with evidence gathered through the 

empirical analysis. It is precisely through ‘thick’ description and the use and refinement of 

a conceptual vocabulary that the findings of a case study are elevated to a more general, 

theoretical level and from there can be used as a set of thinking tools in other settings.49  

 

 
41 A. Lijphart, ‘Comparative Politics and the Comparative Method’ (1971) 65 The American Political Science 
Review 3, 682-693, 691. 
42 Ibid. 
43 Morgan 2012, 617. 
44 See especially the theoretical and empirical analysis of chapter 7, which greatly benefitted from comparisons 
with Austria and Germany. 
45 Ruddin 2006, 805-806. 
46 I refer for example to K. Hyltén-Cavallius, ‘The need of residence registration for enjoyment of EU 
citizenship in Sweden’ in F. Pennings and M. Seeleib-Kaiser (eds), EU Citizenship and Social Rights: 
Entitlements and Impediments to Accessing Welfare (Cheltenham: Edward Elgar, 2018): 127–148. 
47 Stake 2003, 148. 
48 Ruddin 2006, 803. 
49 Thomas 2011, 515. 
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Case Selection: Three Within-Country Case Studies 

This dissertation seeks to explicate the process and outcome of judicial Europeanisation 

with respect to non-contributory benefits and does so by means of three case studies within 

the Netherlands. I follow Thomas in justifying this selection on the basis of the dynamic 

relationship between subject and object of study rather than on the basis of a certain 

‘typicality’ of the cases.50 Instead of claiming any ‘representativeness’ of the selected cases in 

relation to a larger sample, the reasons for selection are therefore based on the opportunity 

cases seem to offer when it comes to learning about and exemplifying the process of judicial 

Europeanisation of non-contributory benefits.51  

One reason to choose the Netherlands as the place for research has to do with what 

case-study methodologists refer to as ‘local knowledge’.52 Familiarity with the country case 

did not only place me in a good position to access information and carry out an in-depth 

analysis but also spurred my intrinsic motivation. Research was driven, so to speak, by a 

healthy obsession to understand how Union law takes effect in the country that I possess 

nationality from, speak the language of and consider my home.53  

Another reason for studying the Dutch country case – one that is probably more 

appealing to wider audiences – lies with its capability to answer the questions asked in this 

dissertation, which, to recall, very much concentrate on ‘how’ free movement and 

citizenship case law of the Court of Justice affects the terms and conditions of access to 

national welfare programmes. It is expected that more answers will be found when studying 

a Member State that is more likely to take Union law ‘seriously’ all the way down to the 

level of practical application. In such a (domestic) context, what kind of constraints does 

Union law impose on Member States, what room does Union law leave them to pursue 

their preferred political objectives and how do rules and procedures that are designed to 

comply with Union law – in one way or another – take shape when they are tracked down 

to the actual level of practical application?  

The case of the Netherlands, I would argue, offers precisely this range of revealing 

examples that is necessary to explicate the process and outcome of European judicialization. 

As the next chapter will explain extensively, the constellation of domestic factors found in 

the Netherlands leads us to expect to find a wide range of active responses by the Dutch 

authorities to the European norms that govern Union citizens’ social entitlement. These 

responses are triggered by the combination of significant adjustment pressures persistently 

 
50 Ibid., 514. 
51 Stake 2003, 152. While a minimum threshold of representativeness is of course necessary, namely selecting 
an EU Member State that is actually confronted with Union citizens relying on Union (case) law to access its 
welfare programmes.  
52 Thomas 2011, 514. 
53 Inspired by the proposition that the best research is obsession-driven research, Gayatri Spivak, Generalism, 
Lecture Stedelijk Museum Amsterdam, 24 March 2015.  
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exercised by domestic courts and the pragmatic pursuit of domestic political objectives by 

political and administrative actors. The pro-activeness of Dutch courts means that 

continuous correction by domestic courts and the European Court of Justice are ‘everyday’ 

working conditions for Dutch ministries, executive authorities and municipalities. Sooner 

or later, authorities will be forced to adjust to ‘the message from Luxembourg’, but this 

adjustment process will be politically informed and often entail a ‘creative process of 

wedding EU legal requirements with domestic policy demands’.54 As a result, the 

Netherlands could be qualified as a ‘most likely’ country case to find political and 

administrative actors that are forced to actively design policies ‘with Luxembourg in 

mind’55, which makes it a particularly well-suited country case to learn about the political, 

administrative and legal dynamics that are unleashed by Union law in the domestic context 

of the welfare state. 

Three within-country cases were chosen for in-depth analysis. While separate 

case studies of financial student support and social assistance allow for some cross-case 

observations, the main reasons are their suitability for answering different thematic 

questions. Chapter six – focussing on the financial student support – is particularly suited 

to trace the legal strategies and welfare state responses as categorised in the previous 

chapter. Chapter seven disturbs this relatively ‘clear’ pattern of responses by focussing on 

the administration and enforcement of Union citizens’ residence rights in the context of 

social assistance. Chapter eight, finally, focusses on Union social citizenship as it 

materialises domestically as concrete rights and practices governing Union citizens ‘on the 

ground’ as expressing the deepest form of social membership in a Member State, i.e. access 

to social assistance. In what follows, I will briefly explain the inherent interest of these three 

case studies and their respective function in answering the broader research question. 

Chapter six analyses the Dutch responses to the Court’s case law on cross-border 

student rights since the introduction of study finance in 1986. The Dutch financial student 

support system formed the ideal case to conduct a longitudinal investigation tracing 

relatively easily identifiable patterns of interaction between the Court’s case law and 

responses in a national welfare programme. Ever since the introduction of its system of 

study finance in 1986, the Netherlands was confronted with the ECJ’s authority in the field 

of equal access to financial student support. Between 1989 and 2016, six preliminary 

references and two infringement cases concerned access to Dutch study finance, six of 

which were ‘lost’ and two were ‘won’ by the Netherlands. Additionally, the policy 

preferences of the Dutch government informing those responses have been relatively clear 

and stable over time. On the one hand, the government has tried, successfully, to attract 

 
54 E. Mastenbroek, ‘Guardians of EU law? Analysing roles and behaviour of Dutch legislative drafters involved 
in EU compliance’ (2017) 24 Journal of European Public Policy 9, 1289-1307, 1303. 
55 Blauberger 2012. 
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talented foreign students, including EU students, but tried to limit their claims to study 

finance. On the other hand, encouraged Dutch students to study abroad and tried to 

formulate eligibility rules that allow these students to export their study finance for this 

purpose. Both objectives were in tension with Union law and required the Netherlands to 

actively resort to legal strategies and make creative adjustments to the terms and conditions 

of access to the student support system. The dense, longitudinal picture of unfolding events 

that emerged from inductive research allowed me to shed light on the specific 

circumstances under which a Member State will resort to embedding, quarantining and 

retrenchment in response to Union law and the outcomes of these processes.   

Chapter seven studies the administration of the right of residence in the context 

of the welfare state. It takes an area of administrative law where the relationship between 

migration control and welfare entitlement is most intricate: the relation between access to 

social assistance and the right of residence under Union law. The chapter essentially traces 

the implications of the Court’s doctrine on the ‘constitutionalised’ status of mobile Union 

citizens – a status enabling Union citizen to exercise free movement rights independent 

from administrative actions of Member States – and how this status induced responses in 

the Member State bureaucracies that are responsible for administering the right to 

residence and social assistance. Again, the Dutch case proved a grateful country due to a 

puzzling and rather abrupt change in policy: while the Dutch government defended strict 

registration and documentation conditions for Union citizens all the way up to the 

European Court of Justice in 2008, it voluntarily abolished those requirements all together 

in 2014, leaving Union citizens ‘undocumented’ on its territory. Inductive research into the 

processes leading up to these events served to derive theoretical expectations, develop 

‘ideal-typical models’ and identify relevant mediating factors that were later tested and 

further refined in the context of a comparative case study with Germany and Austria.56  

Chapter eight traces changes in concrete rights and administrative practices that 

determine access to social assistance for Union citizens in the Netherlands.57 The choice for 

studying the case of social assistance, in its narrow definition as a general minimum income 

protection, is given by its character as the non-contributory benefit par excellence: it is 

means-tested, unrelated to the payment of earlier contributions or the completion of 

qualifying periods and directly financed from taxes.58 Since social assistance programmes 

intend to provide recipients with the means to meet the minimum standards of need 

prevailing in society irrespective of their economic contribution, the grant of social 

assistance is often politically framed as requiring a deep form of membership of this society 

 
56 Kramer and Heindlmaier Forthcoming.  
57 Since 2015 under the current Participation Act (Participatiewet), before under the Work and Social 
Assistance Act (Wet Werk en Bijstand).  
58 T. Bahle, M. Pfeifer and C. Wendt, ‘Social Assistance’ in F.G. Castles, et al. (eds), The Oxford Handbook of 
the Welfare State (Oxford: Oxford University Press, 2010): 448-461, 453. 
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or otherwise undermining the bonds of solidarity underpinning its welfare system. 

Changes to social assistance entitlement in response to Union law and jurisprudence are 

therefore probably most indicative for studying Union citizenship’s effects on domestic 

structures of social belonging as expressed by the pathways available to non-nationals to 

access social assistance and the general conditionality framework. Again, the domestic 

judiciary played a major role in, first, opening up Dutch social assistance to economically 

active Union citizens by referring questions to the ECJ in the late 1980s and, secondly, 

exercising pressures to implement the Court’s citizenship jurisprudence in the course of the 

2000s, much in opposition of the political objective of limiting Union citizens’ dependence 

on social assistance. This combination of factors offered a rich ground to research the ways 

in which Union law materialises as concrete rights and administrative practices that 

determine Union social citizenship ‘on the ground’ and, additionally, affect domestic 

structures of belonging more generally. 

 

Research Technique: Process-Tracing  

Answering the research question required tracing the impact of Union law and 

jurisprudence the level of transposition and practical application and, vice versa, tracing the 

specific role played by Union (case) law, when suspected, in domestic changes in social 

entitlement. Methodologically, the research technique deemed most suited for this purpose 

was causal process tracing. Causal process tracing has been defined as a single case method 

with a focus on causal ‘within case’ inference aimed at explaining and understanding how 

an outcome is produced by studying the process leading up to it.59 The analysis has focused 

on providing a comprehensive overview of the temporal unfolding of causal processes 

between EU level judicial developments and domestic (and sometimes) local changes in 

social entitlement.  

The main technique to show the interaction of causal factors is through ‘narratives’ 

with a dense storyline and the painting of fine-grained pictures of the critical moments in 

which various factors came together to produce a specific outcome while giving insights 

into the structures and motivations of (political, administrative and legal) actors.60 For this 

reason, the subsections in the empirical sections follow a temporal logic in their narration: 

the unfolding of time provides a systematic basis for ‘causal process observations’.61 For the 

same reason it should be remarked that analysis does not focus on measurement of 

 
59 D. Beach and R.B. Pedersen, Process-tracing Methods: Foundations and Guidelines, (Ann Arbor: University 
of Michigan Press, 2013).  
60 J. Blatter and T. Blume, ‘In Search of Co‐variance, Causal Mechanisms or Congruence? Towards a Plural 
Understanding of Case Studies’ (2008) 14 Swiss Political Science Review 2, 315-356, 323-324.  
61 Ibid., 324.  
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‘variables’ conditioning the relationship between Court’s case law and social rights of Union 

citizens in the Dutch welfare state. Variables suggest a measure of degree (‘how much?’) – 

and only imply probability by observing scores between the independent and dependent 

variables. This research rather asked the ‘how’ and ‘why’ questions by focussing on the 

causal pathway in between: which factors were relevant in producing this specific outcome? 

This is done by making inferences from the data that are more analogous to a court trial, 

where the degree of confidence in a particular causal process is assessed on the basis of the 

collection, evaluation and presentation of many different forms of evidence.62  

 Lastly, it should be mentioned that the analysis of the relationship between ECJ 

case law and entitlement in the Netherlands has been multidirectional. With this I mean 

that I did not only investigate the causal impact of Union law and jurisprudence on access 

to particular benefits, but also covered the question if and how specific changes in policy, 

rules or practice determining access to benefits were in some way affected by Union (case) 

law. In the latter case I traced backwards from the outcome to uncover plausible causes that 

led to this specific outcome. Section 5.4.4, for example, studies the causes that led the Dutch 

legislator to only permit students – irrespective of their nationality – to export their study 

benefits for studies abroad if they had resided 3 out of the 6 previous years in the 

Netherlands. Analysis focused on the structures and motivations of actors to formulate this 

requirement and evaluates the role of Union law in this process.  

 

Evidence and Analysis 

Since case studies are not methodological choices but merely a design frame for social 

inquiry, case studies incorporate a variety of different methods.63 The empirical analysis 

draws on evidence that has been derived from a variety of sources, including archival 

records of government documents (e.g. legislation, lower regulation and parliamentary 

documents), qualitative interviews, domestic court cases, newspaper articles and statistical 

data on the number of Union citizens residing and receiving social benefits in the 

Netherlands. I discuss and reflect on the collection of these different types of evidence 

before explaining how I moved towards their analysis.  

The collection of government documentation focused on retrieving texts 

signifying rules, procedures and competences pertaining to the government and 

administration of Union citizens’ entitlement to social benefits and broader changes in the 

welfare state that could be traced back to Union (case) law. Documents collected for analysis 

 
62 As Beach and Pedersen argue, co-variance case study design (and large N-studies) are more analogous to a 
medical experiment that studies the impact of giving treatments to one group in comparison to a control group 
that receives a placebo treatments, Beach and Pedersen 2013, 75-76.  
63 Thomas 2011. 
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included legislation and explanatory memoranda, other parliamentary documents like 

legislative proposals, letters from ministers and minutes of debate, municipal guidelines 

and policy documents of administrative authorities. When relevant and available, 

documents such as brochures, forms – to be filled out by citizens or administrative 

authorities – and decisions were taken as evidence for practices at administrative 

authorities and municipalities.64   

Document analysis was complemented by 28 expert interviews with a total of 37 

respondents between April 2015 and June 2019. The objective behind these interviews was 

essentially threefold. First, by becoming ‘sensitised’ to the everyday politics, institutional 

interests and administrative and professional challenges experienced by the respondents, 

the necessary background information was gathered to guide further research. Second, 

interviews with (former) officials at the ministries and executive authorities provided 

indispensable information on the everyday practical application of Union law. Third, 

interviews functioned as sources of evidence to update confidence in a particular unfolding 

of events, i.e. as evidence for process-tracing. While highly useful for these reasons and 

adding a layer of colour to my research and writing, interviews were not seen nor treated 

as panacea. Interviewees, as I found out, have different and sometimes even contradictory 

recollections of events. While specific and distinct perspectives might sometimes be 

informed by professional or institutional reasons, the main reason probably lies in the lapse 

of time and the high turnover in staff. This made interviews unreliable as the sole 

methodology, especially when studying events that occurred in the past, which made it 

absolutely imminent to reinforce findings from interviews by other types of evidence or a 

larger sample of interviews.65 

Respondents were approached directly or indirectly via their organisation. Most 

commonly, however, respondents were contacted using the so-called ‘snowball method’, 

i.e. by asking respondents to identify possible future respondents. ‘Snowballing’ proved an 

efficient method to gain access to a relatively small and dispersed, but highly specific group 

of experts who work together within and between large organisations like ministries and 

executive authorities.66 The final sample group of interviewees includes legal and policy 

officials at the ministries (Social Affairs and Employment, Education, Culture and Science, 

Security and Justice and Foreign Affairs) and legal, policy and individual decision-making 

officials at the executive authorities (municipalities, the decentralised authorities for social 

 
64 Documents were retrieved from the government website publishing official announcements of the Dutch 
state (available online: www.officielebekendmakingen.nl), which hosts a database containing legislation, lower 
regulation and parliamentary documents.  
65 D.G. Lilleker, ‘Interviewing the Political Elite: Navigating a Potential Minefield’ (2003) 23 Politics 3, 207-
214. 
66 J. Ritchie and J. Lewis, ‘Designing and Selecting Samples’ in J. Ritchie and J. Lewis (eds), Qualitative 
Research Practice: A Guide for Social Science Students and Researchers (London: SAGE Publications, 2003), 
94. 
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assistance provision, the Education Executive Agency and the Immigration and 

Naturalisation Service) and a small sample of politicians and social workers. In order to 

account for local differences, I conducted interviews with the four largest municipalities in 

terms of population (Amsterdam, Rotterdam, The Hague and Utrecht) and a smaller 

municipality where many Union citizens work. The interviews varied in time between the 

0,5 and 1,5 hours and were semi-structured, meaning that a pre-arranged list of topics and 

open questions would guide the interview but there was flexibility in how and when 

questions were asked and how the interviewee could respond. Also, in the course of the 

conversation new discussion points could be raised.67 Of the 28 interviews, 25 were 

recorded and fully transcribed.68 With the exception of one, which was done by phone, all 

interviews were held in person. All interview partners were informed about the research 

project and objectives and gave their consent that their data could be used. While 

interviewees remain anonymous, reference is made to their professional occupation and 

the organization they work for unless they objected to this.69 Interview transcriptions were 

sent back to the respondents of the Education Executive Agency, the Ministry of Justice 

and Security and the Immigration and Naturalisation Service for verification on factual 

errors.70  

In addition to government documentation and interviews, research relied on a 

collection of relevant domestic court cases. This was done with a dual purpose: to assess the 

role of courts in adjudicating on the basis of Union law and to collect evidence on the 

existence of certain practices in specific time periods, especially when it was hard to find 

documents and interviews were less reliable due to the passing of time. I created a database 

containing all available and relevant domestic case law relating to Union citizens and 

questions about their right to social assistance in the period between 2000 and 2016.71 This 

is based on the national database containing published court cases.72 While all higher court 

cases are published, lower court cases are only selected for publication on the basis of certain 

criteria, including but not limited to attention from media, publication or discussion in legal 

journals, blogs or websites, the importance for interest groups and the development of 

67 R. Edwards and J. Holland, What is qualitative interviewing?, (London: Bloomsbury Publishing, 2013), 29-
30. 
68 Non-recorded interviews were summarised and sent to the interviewees for verification. 
69 Appendix A contains a list of interviews, a list of standardised questions for different categories of 
respondents and the form of consent signed by respondents. Except for one, all interviewees consented that 
reference to their organisation and position could be made.   
70 The Ministry of Security and Justice and the and the Immigration and Naturalisation Service required me to 
formally sign a declaration that I would submit draft interview transcripts and intended publications for 
verification of factual errors, sensitive information and information that could be traced back to individuals. 
Due to circumstances, the submission of draft interview transcripts has regrettably not taken place with respect 
to interviews 13, 14 and 15.   
71 Relevant judgments from the period between 2016 and 2019 were manually added later. 
72  Which can be accessed online: www.rechtspraak.nl.  

http://www.rechtspraak.nl/
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jurisprudence. In the database, I searched for the terms Union citizen (‘EU onderdaan’) in 

separate combinations with social assistance (‘bijstand’/‘sociale bijstandsstelsel’), study 

finance (‘studiefinanciering’) and permanent residence (‘duurzaam verblijf’) and 

subsequently manually selected cases that concerned conflicts around the Union citizen’s 

entitlement or the right to residence in the context of their claim to social benefits.  

In order to map the intensity and substance of public and political attention to EU 

mobility as reflected in the media I have conducted an analysis of three major national 

newspapers between 2003 and 2016.73 This was done to assess whether a correlation – in 

terms of timing – could be identified between media attention towards EU free movement 

and policy changes with respect to Union citizens’ access to the welfare state. Additionally, 

newspaper articles occasionally formed valuable sources of evidence to understand the 

unfolding of events, especially as complementary sources to government documentation 

and interviews. When analysing the newspapers, the main message of every statement 

relating to the free movement of Union citizens was coded. Subsequently, various codes 

were clustered around a number of themes in order to gain insight into broad trends in 

public debate over time.74 

Finally, I collected statistical data on the number of Union citizens residing in the 

Netherlands and the number of Union citizens receiving various social benefits. Such data 

was highly fragmented. As will be described in more detail in the next section, data on the 

number and characteristics of Union citizens residing in the Netherlands and receiving 

social benefits have only been systematically collected since 2012 by Statistics Netherlands 

and cover the period 2007-2016.75 Occasionally, relevant data on the number of Union 

citizens receiving particular benefits were provided in government documentation in 

correspondence with the parliament. Other statistical data were requested with 

administrative authorities. These include data on the number of EU students receiving 

study finance with the Education Executive Agency and the number of residence decisions 

issued by the Immigration Service in the context of social assistance and permanent 

residence applications.  

I used these various data streams and triangulated across them to describe a dense 

unfolding of events.76 Triangulation stands for the collection of observations from different 

sources of the same type (like interviews with different respondents) or different types of 

sources or evidence.77 Triangulation is a method to evaluate the reliability of evidence and 

 
73 Appendix B details the choice for newspapers and the search method adopted.  
74 Section 3.3.5. discusses the findings of this media analysis.  
75 CBS, Migrantenmonitor fase 2, 2007-2012: Personen uit de Europese lidstaten of kandidaat-lidstaten die in 
Nederland wonen of werken, February 2013; Migrantenmonitor 2011-2012, January 2014; Migrantenmonitor 
2012-2013, February 2015; Migrantenmonitor 2013-2014, December 2015, Migrantenmonitor 2014-2015, 
January 2017, Migrantenmonitor 2015-2016, April 2018.   
76 Beach and Pedersen 2013, 74-76. 
77 Ibid., 128. 
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therefore only works when sources are independent from each other.78 Rather than 

remaining in the abstract, I provide an example of how such triangulation took place while 

doing field research. Section 6.4.1 discusses the abolition of the ‘Raulin compensation’ in 

2007, a grant exclusively granted to EU students in Netherlands after the Raulin judgment 

(1992) to compensate for the payment of their tuition fees. I found it particularly striking 

that this abolition coincided with the introduction of a tuition fee credit (a loan facility) for 

all students, i.e. both Dutch and EU students. I hypothesized that the government’s desire 

to abolish the Raulin grant motivated the introduction of tuition fee credit as an extra loan 

facility. The collection and analysis of evidence hence focused on a possible relationship 

between the introduction of tuition fee credit and the abolishment of the Raulin grant. If I 

could prove this causal mechanism, this would lend strong support for a broader claim that 

Member States respond to EU free movement jurisprudence through redesigning their 

welfare schemes, in case even by introducing a brand-new loan facility. This link appeared 

from the timing (abolishing the Raulin grant coincided with introduction of tuition fee 

credit), the specific design of tuition fee credit (just for the payment of tuition fees), and the 

(explicit) budgetary savings associated with its abolishment as I discovered in parliamentary 

documents. In order to prove such as strong and surprising mechanism, these observations 

had to be corroborated with a complementary piece of evidence – ideally a ‘confession’79 – 

through interviewing institutional actors. The evidence gathered through three separate 

and independent interviews with five respondents undermined my confidence in a direct 

causal link between the desire to abolish the Raulin grant and the introduction of tuition 

fee credit. An alternative causal pathway was more plausible: the main motivation to 

introduce tuition free credit was to expand the financial leeway of students by enabling to 

borrow their tuition fee payments whereby the possibility to repeal the Raulin grant was 

discovered as a ‘fortunate side effect’ by departmental lawyers during its preparation, a 

possibility taken up by the government to relocate funding towards the ‘export’ of study 

finance for Dutch students.  

 

4. Positionality and Reflexivity: Being at the Disciplinary Border 

 

As stated earlier, subjectivity is inevitable and arguably even necessary for doing qualitative 

(or any type of) research. One’s position (or positionality) biases one’s epistemology and 

therefore biases how information is collected, filtered and interpreted during the research 

 
78 Ibid. 
79 Blatter and Haverland 2012, 117-119. 
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process.80 Paradoxical as it may seem, acknowledging one’s subjectivity supports the effort 

towards a more objective view of the social world. It is for this reason important to explicate 

and reflect upon my position as a researcher through reflexive inquiry.81 I will do so briefly 

with respect to my person and politics before reflecting on my experiences with combining 

legal scholarship with social scientific field research. 

As a white male I have tried to be aware of gendered ad racialised biases implicit 

in my research but I might have overlooked or underestimated gendered and racialised 

explanations of the law, jurisprudence and political and administrative behaviour.82 

Moreover, coming from a working, middle-income background from one of the ‘old’ and 

wealthier EU Member States, my assessment of the law and effects of European integration 

and free movement might be guided by a ‘centrist’ perspective and exclude perspectives 

from other classes or the newer, less wealthier or ‘peripheral’ Member States.83 In terms of 

politics, I am supportive of an interventionist and universalistic welfare state and 

simultaneously supportive of the European Union as a cooperative transnational project. It 

is precisely the confrontation between these two institutions which I politically care about 

that has driven my obsession to understand the effects of their contentious coexistence in 

all their nuances. Here, it should be firmly stated that I do not, at the moment, have a strong 

normative view on or ‘solution’ for the – perhaps false84 – dilemma between open borders 

and inclusive welfare states in Europe and I hope this is reflected in my research and 

writing.85 

A second reflection relates to interdisciplinary research and especially the relation 

between law and social science. The integration of different disciplinary approaches – 

adopting both an ‘internal’ and an ‘external’ perspective to the law – offered clear advantages 

and was probably even crucial to study the relationship between Union law and 

jurisprudence and its actual domestic effects in terms of policy-making and administrative 

change. However, one challenging aspect of conducting this type of interdisciplinary legal 

research is the cross-disciplinary position of the researcher when conducting field research 

 
80 D. Takacs, ‘How does your positionality bias your epistemology?’ (2003) 27 Thought & Action, 27-38. 
81 M.U. D'Silva et al., ‘Reflexivity and Positionality in Researching African-American Communities: Lessons 
from the Field’ (2016) 25 Intercultural Communication Studies 1, 94-109. 
82 Guth, Elfving and Mayat discuss, among other cases, the seminal Dano case from this perspective, J. Guth, S. 
Elfving and S. Mayat, ‘European Union citizenship – free movement for all?’ in J. Guth and S. Elfving (eds), 
Gender and the Court of Justice of the European Union (London: Routledge, 2018).   
83 As powerfully stated by D. Kukovec, ‘Law and the Periphery’ (2015) 21 European Law Journal 3, 406-428.  
84 Martinsen, Rotger and Thierry 2019. 
85 This is, perhaps, becoming the key dilemma of contemporary social-democracy with respect to European 
integration and globalisation in general: reconciling the values of free movement and cultural openness with 
the assumption that the welfare state requires some borders (whether physical or otherwise) to exist. As stated 
most provocatively by De Swaan, as cited in the introduction to this dissertation. For the same reason I repeat 
that the concept of earned social citizenship is meant as an analytical concept throughout this dissertation and 
not as a normative one. 
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and making publication choices. After all, academic disciplines – what’s in the word – 

discipline researchers according to a commonly accepted set of methods, practices and 

‘truths’ in the production of knowledge.86 The academic legal discipline, due to its 

proximity to the law as social practice, carries a degree of normativity that follows from the 

binary logic of the law – assigning ‘legal’ or ‘illegal’ values to behaviour.87  

As I experienced, a self-defined lawyer or a researcher affiliated to a law 

department engaging in field research that includes interviews will probably find out that 

the image of the lawyer – despite being an ‘interdisciplinary’ one – creates expectations 

related to normativity of particular courses of action. In some instances interviewees would 

ask me how I would interpret a certain provision, if a certain rule or practice was compliant 

with Union law or if I had legal suggestions on how to act with respect to individual cases.88 

Being ‘on the border’ between disciplines89 creates ethical dilemmas of confidentiality, 

partiality and transparency that are related to the perception of disciplinary boundaries by 

participants in field research. After all, the social scientist is interested in motives of 

(institutional) actors and requires evidence (e.g. ‘confessions’) that are necessary for 

understanding behaviour in relation to the law. Such revelations can be considered 

sensitive when the legal academic is perceived as someone oriented towards the 

professional practice of law and therefore, as a participant in an argumentative and 

adversarial social practice, involved in the evaluation and (re)construction of law.  

While I only came to understand this dilemma in the course of my research, I tried 

to address it as adequately as possible. First, I made sure to introduce myself in a transparent 

way to my respondents, that is to say as both a lawyer and social scientist working at the 

law faculty but embarked in a research project that could mostly be located within the field 

of political science. Secondly, while my empirical work surely served as inspiration for my 

legal publications in law journals or edited books, I only relied on traditional legal sources 

such as legislation, lower regulation and case law and refrained from commenting on 

administrative practices of Dutch authorities that were revealed to me through interviews 

or informal encounters. It has surely become fashionable to talk about ‘empirical legal 

studies’ and call for the greater adoption of  the methodology of social science in law schools, 

 
86 The classical Latin word disciplina already carried with it the double sense of knowledge (as a knowledge 
system) and power (discipline in a behavioural sense), K.W. Hoskin and R.H. Macve, ‘Accounting and the 
examination: A genealogy of disciplinary power’ (1986) 11 Accounting, Organizations and Society 2, 105-136, 
107. It is therefore no surprise that the ‘disciplines’ are at the heart of Foucault’s analysis of power-knowledge 
relationships: ‘truth is a thing of this world: it is produced only by virtue of multiple forms of constraint’, M. 
Foucault, ‘Truth and Power’ in J.D. Faubion (ed), Power: The Essential Works of Michel Foucault 1954-1984 
(London: Penguin, 2002): 111-133, 131.  
87 N. Luhmann, Law as a Social System, (Oxford: Oxford University Press, 2004). 
88 This is not to say that the social scientist specialising in the same area is not confronted with the same type of 
questions.  
89 Taekema and Van Klink 2011. 
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a development largely driven by the need to attract third-party funding.90 I would argue, 

however, that the choice for the deployment of specific social science methods demands a 

careful consideration of the role of the legal academic and the legal discipline within the 

wider fabrics of society and the political process. 

 

5. Conclusion 

 

The questions asked in this dissertation – about the development of transnational social 

rights for Union citizens and the effects they sort in national welfare programmes – 

required both extensive doctrinal research into (European and national) legal sources and 

intensive field research in the form of qualitative case studies. The chapter sought to explain 

both the methodological foundation of legal scholarship and the methodological choices 

that were made as regards social scientific research. Embracing a qualitative case study 

design, research concentrated on a qualitative analysis of three cases in the Dutch welfare 

state and relied on a variety of sources to generate evidence in order to trace causal 

processes between EU legal developments and domestic changes in social entitlement. A 

final section reflected on the difficulties experienced with interdisciplinary field research 

due to the normative connotations associated with legal scholarship. 

 

 

 
90 A. Dyevre, W. Wijtvliet and N. Lampach, ‘The future of European legal scholarship: Empirical 
Jurisprudence’ (2019) 26 Maastricht Journal of European and Comparative Law 3, 348-371. My own faculty, in 
fact, adopted empirical legal studies as its focal point as part of a round of government funding.  



 

Chapter 4: The Case of the Dutch Welfare State 

1. Introduction 

 

This chapter introduces the Netherlands as the Member State selected for in-depth case 

studies. It offers a thick description of the specific context of the Netherland with reference 

to the domestic institutional, administrative, legal and political factors that have earlier 

been identified as being likely to influence the responses to and outcome of EU free 

movement and citizenship (case) law in Member States. The purpose of doing so is to pave 

the groundwork for the subsequent chapters, which focus on the Dutch responses to Union 

(case) law, and substantiate the claim made in the previous chapter that the constellation of 

domestic factors found in the Netherlands is likely to generate a range of active responses 

by Dutch authorities to the European norms that govern Union citizens’ social entitlement. 

A first section provides statistical data on the number of Union citizens residing in the 

Netherlands and receiving social benefits. The other sections of the chapter successively 

classify the Dutch welfare system as a ‘hybrid’ case, discuss the politico-administrative 

structure of the Dutch state, explain the role of Dutch courts in the reception of and 

responses to Union (case) law and lay out general political and public concerns over EU 

migration as reflected in public (media) opinion and parliamentary debate in the 

Netherlands.  

   

2. Mobility and Benefits in Numbers 

 

This section provides an overview of the number of Union citizens residing and receiving 

social benefits in the Netherlands. The data is summarised in table 1 below. The numbers 

are based on six datasets published by the Statistics Netherlands (‘CBS’) on the number of 

resident Union citizens and their reception of social benefits covering the period from 2007 

to 2016.1 These datasets are the product of commissioned research by the Ministry of Social 

Affairs and Employment in the context of parliamentary debates on labour migration from 

the new Member States in 2012.2 While Statistics Netherlands already published separate 

data on migration flows and benefit recipients before 2007, population groups were 

 
1 CBS, Migrantenmonitor fase 2, 2007-2012, February 2013; Migrantenmonitor 2011-2012, January 2014; 
Migrantenmonitor 2012-2013, February 2015; Migrantenmonitor 2013-2014, December 2015, 
Migrantenmonitor 2014-2015, January 2017, Migrantenmonitor 2015-2016, April 2018.   
2 As announced by the Minister of Social Affairs and Employment in TK 2012-2013, 29 407, no. 149. 
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categorised as autochtoon and ‘Western’ and ‘non-Western’ allochtoon and no specific data 

had been available on the number of Union citizens and their benefit reception.3 The new 

numbers are calculated on the basis of registrations in the Municipal Database 

(Gemeentelijke Basis Administratie) and the database of the Dutch employment service 

(Polisadministratie).4 The complementary function of the latter database is to account for 

Union citizens who do not register at the municipality but perform registered work – 

employed or self-employed – in the Netherlands. The actual number of Union citizens 

residing in the Netherlands might therefore be higher.5 In order to correct for seasonal 

variation, the numbers on resident Union citizens presented in this section are the yearly 

average of the four quarterly numbers provided by Statistics Netherlands.6 

The Netherlands has experienced a steady increase in the number of Union 

citizens residing in its territory. While in 2007 471 thousand Union citizens lived in the 

Netherlands, this number had grown to 703 thousand in 2016, which is about 4,17 percent 

of the resident population. To a large extent, this growth can be attributed to a substantial 

inflow of citizens from the Member States entering the Union after 2004 (‘EU11’), growing 

from 130 thousand in 2007 to 334 thousand in 2016.7 They mostly did so to take up 

economic activities. While of the total group of Union citizens, a majority of 64 percent is 

economically active – performing work in the Netherlands, this ratio is significantly higher 

amongst the group of EU-11 citizens, totalling 77 percent in 2016. Economically inactive 

Union citizens – 250 thousand in 2016 – form a composite group, including children, 

 
3 In Dutch, the terms autochtoon (Greek αὐτός – self/own – and χθών – earth) and allochtoon (ἄλλος – 
other/different and χθών – earth) were used to differentiate between people ‘who are from here’ and people 
‘from a different country’. Autochtoon were those persons with both parents born in the Netherlands and 
allochtoon were those persons who had at least one parent born outside the Netherlands. While originally 
developed in the context of integration policy, the terms were later adopted by Statistics Netherlands for 
official statistics – consistently using it since the 1990s when classifying ‘destination groups’ amongst the 
population – and spilled over in general public discourse. See M. Bovens et al., ‘Migratie en classificatie. Naar 
een meervoudig migratie-idioom’ (Wetenschappelijke Raad voor het Regeringsbeleid, 2016). 
4 The statistical classification for Union citizen used by Statistics Netherlands in the municipal database was 
persons born in one of the EU Member States (excluding the Netherlands and overseas territories) with at least 
one parent born abroad. For classifying persons from EU Member States in the employment database, the CBS 
used nationality.   
5 Especially Union citizens arriving from ‘new’ Member States after 2004 have been inclined not to register. 
Van der Heiden et al, therefore estimated that the total number of actually residing Union citizens from Middle 
and Eastern Europe equalled 305 thousand in 2009 and 340 thousand in 2010 as opposed to respectively 152 
thousand and 182 thousand registered citizens in the same years. P.G.M. Van der Heijden, M. Cruyff and G. 
Van Gils, ‘Aantallen geregistreerde en niet-geregistreerde burgers uit MOE-landen die in Nederland verblijven; 
Rapportage schattingen 2009 en 2010’ (Universiteit Utrecht, 2013). 
6 I have calculated the average of the quarterly numbers, i.e. the last days of March, June, September and 
December. Numbers on benefits are those from the last day of the given year. 
7 The group I refer to as ‘EU11’ includes Middle and Eastern European Member States entering the Union after 
May 2004, i.e. the ‘new’ Member States excluding Cyprus and Malta: Bulgaria, Croatia, Czech Republic, 
Estonia, Hungary, Latvia, Lithuania, Poland, Romania, Slovakia, Slovenia. 
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students, retirees, those supported by family members and citizens in receipt of social 

benefits.  

Of a total of 5.031.200 persons receiving Dutch benefits in December 2016, 

122.720 were Union citizens (which amounts to roughly 2,44 percent).8 Of these Union 

citizens 106.730 resided in the Netherlands, meaning that 15.990 Union citizens received 

Dutch benefits while living in another country.9 The lion’s share of these benefits consists 

of state funded old-age pensions under the AOW act (71.290 in 2016, 6.420 of whom are 

from the EU-11). Other benefits can be categorised in invalidity benefits, unemployment 

benefits and social assistance benefits.10 While the number of invalidity benefits granted to 

Union citizens has remained relatively stable over the years (14.460 in 2016), 

unemployment benefits have markedly increased from 5.320 in 2007 to 23.850 in 2016, 

peaking in 2014 with 25.340. This spectacular increase in unemployment benefits under 

the Werkloosheidswet since 2012 can be attributed to a second and sharper drop in 

employment levels caused by the Great Recession.11 Also in relative terms – compared to 

the overall number of unemployment benefits granted – the rise in unemployment benefits 

received by Union citizens is high.12 Factors explaining this difference can be the relatively 

short work histories of EU11 migrant workers arriving in the years before the crisis, their 

overrepresentation in those sectors in the economy that were hit hardest and those 

segments of the labour market that are highly flexible, where dismissal is easier or short-

term contracts are more common.13 

Citizens not or no longer eligible for unemployment benefits are entitled to social 

assistance under the Participatiewet. The total number of Union citizens receiving social 

assistance benefits increased from 9.140 in 2007 to 15.590 in 2016. This number includes 

(supplementary) social assistance provided to elderly whose pension payments do not 

 
8 This excludes financial student support.  
9 Out of a total of 361.960 citizens receiving their Dutch benefits abroad. Under Regulation 884/2004, social 
security benefits such as old-age and invalidity can be exported from the Member State granting them. In 2015, 
13.420 Union citizens exported their Dutch old-age benefit (AOW) and 1.460 their Dutch invalidity benefit 
(including AOW).  
10 Invalidity benefits include those granted under the WAO (Invalidity Insurance Act, until 2004), the WIA 
(Work and Income according to Labour Capacity Act, since 2004), the IVA and WGA (Full and Partial 
Invalidity Benefit Regulations), the Wajong (Disablement Assistance Act for Handicapped Young Persons) and 
he WAZ (Self-employed Persons Disablement Benefits Act).  
11 Central Bureau for Economic Policy Analysis, The Dutch Labour Market during the Great Recession, CPB 
Background Document, June 2014.  
12 Whereas the total number of unemployment benefits doubled from 2007 to its peak in take-up in 2013, the 
number of Union citizens with unemployment benefits more than quadrupled in the same period. The total 
number of unemployment benefits was taken from Statistics Netherlands, ‘Sociale Zekerheid; kerncijfers. 
Uitkeringen naar uitkeringssoort’, available online: www.statline.cbs.nl (last accessed 3 June 2019).   
13 TK 2016-2017, 29 407, no. 209, p. 3. A. Strockmeijer, P.d. Beer and J. Dagevos, ‘Mobiliteit binnen de perken: 
Zeer geringe positieverbetering van werknemers uit Midden- en Oost-Europa bij een langer werkverleden’ 
(2017) AIAS Working Papers 169. 

http://www.statline.cbs.nl/
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exceed the social minimum, which totalled 2.660 in 2016.14 This amounts to about 3 

percent of social assistance granted in the Netherlands.15 Amongst EU-11 citizens, social 

assistance take-up tripled between 2007 and 2016, but still only amounts to 2 percent of its 

resident population in the Netherlands. More details are provided in chapter 8.  

Numbers provided by the Dutch organisation for internationalisation and 

education (‘NUFFIC’) shed light on the number of students from the European Economic 

Area16 enrolled in a full-time course in Dutch higher education. This number more than 

doubled over the past decade to 62.932 in the academic year of 2018/19, which is about 8 

percent of the total student population.17 A relatively small and stable portion of those EU 

students receives financial student support from the Dutch government: in 2017, for 

example, 9.006 EU students received full study finance and 3.109 received so-called tuition 

fee credit.18 More details are provided in chapter 6.  

To conclude, Union citizens have become a substantial group in the Netherlands, 

making up about 4,16 percent of the resident population on the first day of 2017.19 

Especially EU11 citizens have moved to the Netherlands in great numbers from the 

moment that their Member State entered the European Union – mostly to take up 

economic activities.20 A relatively sharp increase in unemployment benefit take up since 

2012 – a benefit based on previous contributions – can be explained by the high 

participation rate of EU-11 citizens in flexible sectors of the Dutch labour market during a 

severe economic downturn. The take-up of non-contributory benefits such as social 

assistance and study finance benefits is low in absolute numbers and does not show a 

similarly rising trend in relative terms.   

 
14 This so-called AIO-supplement (Aanvullende Inkomensvoorziening Ouderen) is a social assistance benefit 
administered by the Sociale Verzekeringsbank.  
15 The total number of people with social assistance was drawn from, ‘Personen met bijstand; 
persoonskenmerken’, available online: www.statline.cbs.nl (last accessed 12 June 2019).  
16 Nuffic presents the number of EEA students – students from the 28 EU Member States, Norway, Iceland, 
Liechtstein, and Switzerland – in order to differentiate their status from who non-EEA students, who have to 
pay higher tuition fees. See also footnote 1 and chapter 6 of this dissertation.  
17 L. Steehouder and F. Van Donselaar, ‘Incoming Degree Student Mobility in Dutch Higher Education 2018-
2019’ (Nuffic, 2019), 9. 
18 Numbers provided by DUO to author. Further details and numbers are provided in section 5.3.2.  
19 Total population number drawn from Netherlands Statistics, ‘Bevolking; kerncijfers’, available at CBS 
Statline (last accessed 3 June 2019). 
20 This appears to be much in line with the finding by Martinsen and Werner with respect to Germany and 
Denmark. D.S. Martinsen and B. Werner, ‘No welfare magnets - free movement and cross-border welfare in 
Germany and Denmark compared’ (2018) Journal of European Public Policy. 

http://www.statline.cbs.nl/


 

Table 1: Union citizens residing in the Netherlands and Union citizens receiving benefits 

  2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 

EU26
/27 

Total 
(x1000) 

471 519 531 556 589 606 620 638 667 703 

 Active 
(x1000) 

289 329 331 346 373 383 388 398 423 452 

 Inactive 
(x1000) 

183 190 200 209 216 223 232 240 244 250 

EU10
/11 

Total 
(x1000) 

130 171 186 210 237 254 267 284 307 334 

 Active 
(x1000) 

94 130 139 158 181 193 202 214 234 258 

 Inactive 
(x1000) 

36 41 47 52 56 61 66 70 73 76 

EU26
/27 

Invalidity 
Benefits 

14.0
20 

13.5
50 

13.2
70 

12.6
20 

12.4
60 

13.9
60 

14.0
20 

14.1
80 

14.1
60 

14.4
60 

 
Unemplo
yment 
benefits 

5.32
0 

5.24
0 

8.51
0 

8.35
0 

9.60
0 

14.8
20 

23.8
60 

25.3
40 

24.3
30 

23.8
50 

 
Social 
Assistanc
e 

9.14
0 

9.14
0 

10.2
60 

11.0
30 

11.4
70 

12.0
70 

13.5
60 

14.9
80 

15.5
10 

15.5
90 

EU10
/11 

Invalidity 
Benefits 

1.29
0 

1.29
0 

1.37
0 

1.43
0 

1.53
0 

1.82
0 

2.02
0 

2.24
0 

2.45
0 

2.50
0 

 
Unemplo
yment 
benefits 

810 
1.04
0 

2.22
0 

2.55
0 

3.65
0 

7.27
0 

14.6
80 

16.5
10 

18.5
40 

16.4
00 

 
Social 
Assistanc
e 

2.12
0 

2.22
0 

2.68
0 

3.18
0 

3.44
0 

3.84
0 

4.84
0 

5.85
0 

6.37
0 

6.65
0 

 
EU26/27 refers to the number of Union citizens from other Member States residing 

and/or receiving benefits in the Netherlands, with Croatia included since 1 July 2013. 
‘EU/1011’ includes Middle and Eastern European Member States entering the Union after 

May 2004, i.e. the ‘new’ Member States excluding Cyprus and Malta: Bulgaria, Czech 
Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Romania, Slovakia, Slovenia and 
since 1 July 2013, Croatia. Sources: CBS, Migrantenmonitor fase 2, 2007-2012, February 

2013; Migrantenmonitor 2011-2012, January 2014; Migrantenmonitor 2012-2013, 
February 2015; Migrantenmonitor 2013-2014, December 2015, Migrantenmonitor 2014-

2015, January 2017, Migrantenmonitor 2015-2016, April 2018.  
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3. A Hybrid Welfare System 

 

Classifying the Dutch welfare state has proven a difficult undertaking. In his classic 

typology of welfare states, Esping-Andersen classified the Netherlands as a ‘socialist’ welfare 

state while also containing elements typical for conservative and liberal welfare states.1 

More recent analyses therefore highlight the ‘hybrid’ or ‘Janus-headed’ character of the 

Dutch system.2  

Scholars have explained the hybridity of the Dutch welfare state by looking at its 

historical development. Becker, for example, points at the dominance of Christian 

conservatism in the early days of the development of the Dutch welfare state.3 The Dutch 

term for its welfare system, verzorgingsstaat (‘caring state’), implies the notion that ‘the 

weak’ are cared for by ‘the strong’ in terms of ‘paternalism-cum-generosity’.4 Becker 

therefore classifies the Netherlands as a distinctive ‘paternalist’ case within the conservative 

ideal type. With the Labour Party becoming dominant in the first leftist government in 

1972, the Dutch welfare system moved in the direction of a ‘social democratic’ welfare state. 

By tying the lowest social benefits to the minimum wage and the minimum wage to the 

average wage and shifting a traditional family bias towards individual welfare claims, the 

Dutch welfare state embraced the universalist and egalitarian characteristics that are more 

typical of Scandinavian welfare states.  

The economic recession and high unemployment rates in the 1980s led a new 

Christian-Liberal government that took office in 1982 to initiate a process of welfare state 

retrenchment. Social benefits and minimum wages were lowered, eligibility rules tightened 

and eligibility periods shortened.5 During the 1990s, a Labour-Liberal coalition reformed 

the welfare state with a focus on privatisation, active labour market policies and activation 

measures in social security – linking the reception of benefits to the requirement to seek 

and accept work.6 A return to power of the Christian-Democrat CDA in the 2000s meant 

 
1 Esping-Andersen 1990, 76-77. 
2 J.M. Wildeboer Schut, C. Vrooman and P.d. Beer, ‘On Worlds of Welfare; Institutions and their effects in 
eleven welfare states’ (Social and Cultural Planning Office, 2001); A.J. Soede et al., ‘Unequal Welfare States; 
Distributive consequences of population ageing in six European countries’ (Social and Cultural Planning 
Office, 2004). G. Esping-Andersen, Social foundations of postindustrial economies, (Oxford University Press, 
1999), 88. 
3 U. Becker, ‘Welfare state development and employment in the Netherlands in comparative perspective’ 
(2000) 10 Journal of European Social Policy 3, 219-239, 222. 
4 Vis, Van Kersbergen and Becker 2008. 
5 A. Hemerijck, ‘Een Nieuwe Richting voor een Verzorgingsstaat: Nederland’ (2011) Belgisch Tijdschrift voor 
Sociale Zekerheid 3, 457-477. 
6 F. Van Hooren and U. Becker, ‘One welfare state, two care regimes: Understanding developments in child 
and elderly care policies in the Netherlands’ (2012) 46 Social Policy & Administration 1, 83-107. 
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a return to welfare retrenchment and increased sanctioning in social security.7 

Developments in the context of the economic crisis suggest that the Dutch welfare system 

continues its shift in a liberal direction through reforms emphasising individual 

responsibility, activation and the residualist and means-tested character of social 

provisions.8 Recent reforms in social assistance illustrate this point. The 2004 Work and 

Social Assistance Act was replaced by the Participation Act in 2015 and, since 2016, 

recipients have to meet a language requirement and are subjected to a reduction in their 

benefit level when they share their living costs with others. In conclusion, the Dutch 

welfare state is subject to constant and rapid change and adjustment, changing its original 

position from a conservative location, ‘first in a social democratic direction and later in a 

liberal direction, but without becoming either social democratic or liberal’.9  

As of today, the hybridity of the Dutch welfare system is illustrated by its 

protection schemes, which are characterised by a distinction between occupational social 

insurances, national insurances and social provisions.10 While occupational social 

insurances (werknemersverzekeringen) are funded by contributions from employers and 

employees, national insurances (volksverzekeringen) are funded by mandatory 

contributions and tax payments. The difference is exemplified by the pension system. This 

consists of the basic state pension paid to everyone who has reached the retirement age, 

funded by income contributions and general tax payments and the level of the benefit is 

based on the period of residence in the Netherlands (Algemene Ouderdomswet).11 

Contributory occupational pension schemes – organised by employers and employees – aim 

to raise the pension of formerly employed citizens to 70 percent of their most recent 

earnings. Social provisions (sociale voorzieningen) are fully funded by the state and often 

have a complementary or residual function when recourse to social insurance is not or no 

longer available. This can be explained by the difference between unemployment insurance 

(Werkloosheidswet) and social assistance (Participatiewet). Unemployment benefits are 

related to recent earnings and have a relatively high replacement rate with 75 percent of 

previous earnings for the first two months and 70 percent thereafter. In the past decades, 

the duration has been reduced significantly (from originally a maximum of seven years to 

38 months in 2013) and the link between the work record and benefit duration has been 

tightened, while also introducing the obligation to look for work. Citizens who are not or 

no longer eligible for social insurance and whose income is below the social minimum may 

 
7 Becker 2000, 225; Hemerijck 2011, 469-471.  
8 A. Eleveld and O. Van Vliet, ‘The Dutch welfare state: recent reforms in social security and labour law.’ (2013) 
Diritto Pubblico Comparato Ed Europeo 4, 1371 – 1399. 
9 Becker 2000, 222. 
10 S. Klosse, Socialezekerheidsrecht, (Deventer: Kluwer, 2012), 13-16. 
11 Insurance is based on residence in the Netherlands. Insured citizens build up rights to 2% of the full AOW 
pension. A full AOW pension (€1.107,04 for a single person, € 762,24 with a cohabiting partner in 2018) will 
be received after completing 50 years preceding the retirement age. 
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become entitled to social assistance as a publicly funded social provision. While cuts in 

social insurance have made social assistance provision more important as a universal safety 

net, social assistance entitlement has been restricted through increased means-testing, cost-

sharing and conditionality with respect to willingness to work backed up by sanctions.12 

The hybridity of the Dutch welfare system is also apparent from its student 

support system. In 1986, an indirect student support system based on tax benefits and family 

allowances was replaced with a direct student support system in the form of universal basic 

grants funded through general tax payments.13 Income-dependent supplementary grants 

were provided to students from low-income families (roughly 30 percent of the students), 

while all students had voluntary access to supplementary loans that carried a below-market 

interest rate and, since 1993, a public transport card. In recent decades, the level and 

duration of study grants were sobered and tied to performance criteria while an extra loan 

facility for the payment of tuition fees was introduced.14 By 2015, this liberal trend 

culminated into a new system that abolished the basic grant and replaced it with a so-called 

‘study advance’ (studievoorschot), a loan facility with an income-based repayment scheme 

supplemented with needs-based grants for students from low-income families. 

 

4. Administration: Decentralised, Unitary and ‘Pragmatic’ 

 

The politico-administrative model often attributed to the Netherlands is one of consensual 

corporatism: an administrative tradition of deliberation and compromise between political 

elites involving organised interest groups.15 Elements of this model are a certain 

administrative ‘pragmatism’16 and a relative adversity towards the type of legal 

constitutionalism that can be found in German speaking countries, where the law and the 

judiciary are supposed to play an important role in constraining political power.17 In terms 

 
12 Eleveld and Van Vliet 2013, 26, 38. 
13 H. Vossensteyn, ‘Access to Dutch higher education: issues of tuition fees and student financial support’ in H. 
Ertl and C. Dupuy (eds), Students, Markets and Social Justice: higher education fee and student support policies 
in Western Europe and beyond (Didcot: Symposium Books, 2014). 
14 P.J. Slaman, Staat van de student: tweehonderd jaar politieke geschiedenis van studiefinanciering in 
Nederland, (Amsterdam: Boom, 2015). 
15 As famously argued by Lijphart to demonstrate the possibility of peaceful democratic rule in an internally 
fragmented society, A. Lijphart, The politics of accommodation: pluralism and democracy in the Netherlands, 
(Berkeley: University of California Press, 1968). A popular notion of this administrative model is the so-called 
‘polder model’, referring to the centuries old cooperative system between water control boards set up to protect 
new polders against the water.  
16 W.J.M. Kickert, ‘Beneath consensual corporatism: traditions of governance in the Netherlands’ (2003) 81 
Public Administration 1, 119-140. 
17 F. Hendriks and P. Tops, ‘Local public management reforms in the Netherlands: fads, fashions and winds of 
change’ (2003) 81 Public Administration 2, 301-323, 320. 
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of administrative structure, the Netherlands is described as a compact, decentralized unitary 

state with relatively close links between its constituent parts.18 The Dutch civil service is 

known, however, for its horizontal fragmentation: since ministerial responsibility was 

introduced in 1848 ministries have developed into highly autonomous departments – 

including distinct policy styles – where the loyalty of civil servants is primarily directed to 

their own minister.19 

In the compliance literature – a field concerned with the study of domestic 

implementation of Union law, mostly directives – these features of the Dutch politico-

administrative system are identified as potential explanatory factors for why the 

Netherlands is not as ‘law observant’ as, for example, Scandinavian countries, when 

implementing Union law.20 The fact, for example, that the policy-making process is built 

around consensus building amongst many stakeholders – all of which are possible veto-

players –  has been argued to impose an obstacle to the timely implementation of Union 

law.21 Faced with a backlog of Union legislation, the Netherlands opted in 1994 to partially 

suspend domestic procedural norms when implementing Union law.22 More recently, 

however, delays in transposition have been attributed to horizontal bureaucratic 

fragmentation resulting in a lack of coordination between the responsible ministries.23 The 

sensitivity to national policy objectives is attributed to the loyalty of civil servants – 

including legal officials and legislative drafters – to their minister.24  

Another characteristic of the implementation process is the fairly limited role of 

the formal legislator – i.e. the government (the Monarch and the Cabinet) and the 

First and Second Chambers of the parliament – in the implementation of Union law. 

This follows clearly from the implementation of free movement law. Access of Union 

citizens to social benefits is often regulated through ‘renvoi clauses’ in legislative acts, 

provisions that simply import Union treaties, legislation and case law on residence and 

equal treatment into national legislation while not providing further indication under what 

conditions Union citizens are entitled to social benefits.25 Social assistance legislation, for 

 
18 T. Toonen, ‘The Unitary State as a System of Co-Governance: The Case of the Netherlands’ (1990) 68 Public 
Administration 3, 281-296. 
19 R.B. Andeweg and G.A. Irwin, Governance and politics of the Netherlands, (Basingstoke: Palgrave 
Macmillan, 2014), 198-203. 
20 Falkner, Hartlapp and Treib 2007, 405. And Mastenbroek 2007.  
21 H. Robert, ‘The Europeanization of National Administrations: A Comparative Study of France and the 
Netherlands’ (1999) 12 Governance 1, 81-113, 101-105. 
22 Ibid. 
23 L.F.M. Besselink et al., De Nederlandse Grondwet en de Europese Unie, (Groningen: Europa Law 
Publishing, 2004), 109-112.  
24 E. Mastenbroek, ‘The politics of compliance: explaining the transposition of EC directives in the 
Netherlands’ (PhD Dissertation, Universiteit Leiden, 2007); Mastenbroek 2017.  
25 A. Hoogenboom, ‘Balancing student mobility rights and national higher education autonomy’ (PhD 
Dissertation, University of Maastricht, 2016), 211. 
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example, entitles the ‘alien’ (vreemdeling) who resides ‘lawfully on the basis of the Aliens 

Act’.26 The Aliens Act (Vreemdelingenwet), in turn, simply stipulates that a Union citizen 

has lawful residence ‘as long as this citizen is resident on the grounds of an arrangement 

under the Treaty establishing the European Community or the Treaty establishing the 

European Economic Area’.27 Study finance legislation entitles non-Dutch persons when 

they have to be equated to Dutch nationals for study finance purposes ‘by virtue due to a 

treaty or a decision by an organisation of public international law’.28 Most instruments 

through which residence and entitlement of Union citizens are regulated – hence contain 

the application and interpretation of EU (case) law – can therefore be found in lower 

regulation such as orders in council (algemene maatregel van bestuur), ministerial orders 

(ministeriële regeling) and policy rules and administrative practices of executive 

authorities.29 Such delegated forms of regulation are more flexible and more easily 

adjustable as they do not require consent from the parliament.30 

The decentralised unitary structure of the Netherlands is reflected in its multi-

level administrative system for social policy. The two benefits analysed in this dissertation 

are markedly different in terms of their administrative organisation. Study finance, first, is 

administered by the Education Executive Agency (Dienst Uitvoering Onderwijs or ‘DUO’). 

DUO is an agency under the direct authority of the Minister of Education, Culture and 

Science and commissioned to grant student benefits and perform other education related 

tasks.31 Close relations exist between officials at DUO and civil servants at the Ministry to 

test policies and rules against administrative feasibility. DUO acts autonomously when 

handling decisions and appeals,32 but signals to the Ministry when specific problems arise 

in the number of study finance requests and appeal cases by Union citizens.33 Unlike study 

finance and other social benefits,34 both the implementation and administration of social 

assistance provision is decentralised to municipalities.35 As of 2004, municipalities were not 

only made responsible for the execution of social assistance legislation, but also made fully 

responsible for its financing. In case municipalities exceed their budget, they have to finance 

 
26 Article 11 (2) Participatiewet. 
27 Article 8 (e) Vreemdelingenwet.  
28 Article 2.2 (1) Wet Studiefinanciering.  
29Besselink et al. 2004, 109. 
30 Andeweg and Irwin 2014, 205-206. 
31 Its predecessor, the IB-Groep used to be an autonomous administrative body. Staatscourant 2010, no. 19278, 
2 December 2010.  
32 The important Förster case, for example, was defended by IB-Groep (DUO) before the European Court of 
Justice without much interference from the Ministry.  
33 Interviews 24 and 25.  
34 The Minister of Social Affairs has delegated the administration of occupational insurances to the Employee 
Insurance Agency (UWV) and national social insurances to the Social Insurance Bank (SVB). For both bodies, 
the Minister of Social Affairs bears political responsibility, allowing him, inter alia, to amend the amounts of 
the benefits, issue guidelines and determine the executive budget. Klosse 2012, 19-25. 
35 Articles 7 and 8 Participatiewet.  



 

95 

 

Chapter 4: The Case of the Dutch Welfare State 

the shortage from their own resources and when they save on the budget, they are allowed 

to spend this surplus freely.36 While municipalities enjoy a margin of discretionary room 

to implement social assistance legislation according to their own preferences, attempts to 

harmonise rules and procedures, including those relating to Union citizens, are regularly 

made from the central level by means of letters from the Minister of Social Affairs.37  

The horizontal fragmentation of the civil service in the field of social benefits is 

demonstrated by the role of the Ministry of Security and Justice and its executive agency, 

the Immigration and Naturalisation Service (‘Immigration Service’). The so-called ‘linking 

principle’ – linking social assistance entitlement to lawful residence under the Aliens Act – 

makes the Immigration Service an important partner for the municipalities as only the 

Minister (or State Secretary) of Security and Justice is competent for assessing lawful 

residence. This coordination requires inter-departmental coordination between the 

ministries of Social Affairs and Security and Justice.38 The Ministry of Foreign Affairs, 

finally, plays a coordinating role with respect to the representation to the European level 

and legal proceedings before the European Court of Justice. The department of European 

Law of the Directorate Legal Affairs provides both legal advice to departments of other 

Ministries and its agents are exclusively authorised to represent the Dutch state before the 

European Court of Justice in preliminary reference or infringement procedures.39  

   

5. Legal Culture: ‘EU Minded’ Courts  

 

The Dutch judiciary consists of district courts (rechtbanken), appeal courts (gerechtshoven) 

and a Supreme Court (Hoge Raad). Administrative disputes – which are relevant for the 

cases under study in this dissertation: social assistance and study benefit reception and the 

right of residence – are brought before administrative law divisions of regular courts and 

can be appealed before the Central Appeals Tribunal (Centrale Raad van Beroep) if they 

concern social benefits and before the Judicial Division of the Council of State (Afdeling 

bestuursrechtspraak Raad van State) when they concern matters of migration law.  

Scholars have described Dutch courts as ‘strikingly receptive’ towards the message 

from Luxembourg since the beginning of European integration.40 Dutch judges have 

 
36 R. Van Berkel, ‘The decentralisation of social assistance in the Netherlands’ (2006) 26 International Journal 
of Sociology and Social Policy 1/2, 20-31, 26. 
37 These so-called ‘collection letters’ (verzamelbrieven), form an important source for municipal policy and 
have been used regularly to explain entitlement and procedures with respect to Union citizens. Interview 4 and 
10.  
38 Interviews 4 and 10.   
39 Interview 20.  
40 Claes and De Witte 1998. 
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demonstrated a high degree of ‘Community-mindedness’ – even a certain ‘eagerness’ or a 

‘proactive attitude’ – by respecting the authority of ECJ judgments and actively referring 

preliminary questions to this court,41 pragmatically embracing their European mandate 

without problems.42 This is already apparent from the high number of preliminary 

questions between 1952 and 2016: 975, a vast majority of which are originating from higher 

courts (around 2/3th), in contrast to judicial practice in other Member States.43  

The most important reason for this judicial receptiveness is probably to be found 

in the (moderately) monist legal tradition of the Netherlands. Dutch courts are required – 

in a spirit of legal monism – to directly apply binding provisions of international law and 

review the compatibility of legislation and regulation with international treaties.44 In fact, 

it has been argued that the Van Gend en Loos doctrine of direct effect and the criteria 

determining the direct applicability of Treaty-provisions are inspired by the preliminary 

questions asked by a Dutch court (Tariefcommissie), which were in turn close to the 

wording of Article 93 and 94 of the Dutch constitution.45 While the initial smooth 

reception of European law can be explained by legal monism, it should be emphasised that 

the Dutch judiciary has more recently accepted the principles of direct and supremacy of 

EU law without reference to the national constitution but in direct reference to the 

European Court of Justice.46 This loyal and legally pragmatic attitude towards the 

supremacy of Union law is evidenced by Dutch judges’ adversity towards constitutional 

theory – i.e. a theory of the location and transfer of sovereignty47 – in approaching the 

relationship between the national and international legal orders, unlike other EU Member 

States.48  

 
41 A. Kellermann, ‘The Netherlands in face of its community obligations’ (1983) 20 Common Market Law 
Review, 297-333. 
42 M. De Visser, ‘Veranderingen in de dialoog tussen de Nederlandse rechters en het Hof van Justitie’ (2012) 3 
Tijdschrift voor Constitutioneel Recht July, 249-280, 250.  
43 In absolute numbers, only German and Italian courts have initiated more preliminary reference procedures. 
Court of Justice of the European Union, Annual Report; Judicial Activity (Luxemburg, 2018), 109-111.   
44 Article 93 and 94 of the Dutch Constitution respectively. For a rich, archival-based historical account of the 
first two preliminary references sent by Dutch courts to the ECJ, attributing considerable explanatory power to 
the internationalist character of the Dutch constitution, see K. Van Leeuwen, ‘Paving the road to ‘legal 
revolution’: The Dutch origins of the first preliminary references in European law (1957–1963)’ (2018) 24 
European Law Journal 6, 408-421. 
45 In fact, by the Dutch president of the ECJ when deciding Van Gend en Loos, A.M. Donner, ‘ Inleiding: 
Vervlechting van Gemeenschapsrecht en Nederlands recht’ (1980) Rechtsgeleerd Magazijn Themis 4/5 4/5, 
359-360. 
46 Hoge Raad, 2 November 2004, ECLI:NL:HR:2004:AR1797, para. 3.6; Afdeling Beroep Raad van State, 7 July 
1995, AB 1997/117.  
47 L.F. Besselink, ‘The Dutch Constitution, the European Constitution and the Referendum in the Netherlands’ 
in A. Albi and J. Ziller (eds), The European Constitution and national constitutions: ratification and beyond 
(Alphen aan den Rijn: Kluwer Law International, 2007): 113-123, 115. 
48 Most notably Germany and the Czech Republic, see: J. Uzman and J. Van Rijn van Alkemade, ‘Nederlands en 
Europees staatsrecht in een integrerend Europa Pluralisme óf Principe, of Pluralisme als Principe?’ in J. Uzman 
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Another reason that Dutch courts are receptive to European law is that the Dutch 

constitution prohibits them to review the legality of legislation and treaties, leaving 

constitutional review of formal legislation to the legislature itself.49 Although this 

prohibition does not extend to lower regulation, the fact that Courts have the possibility to 

review formal legislation on the basis of directly applicable provisions of international 

treaties might make them more inclined to apply Union law and actively refer questions to 

the European Court of Justice.50 It should be added, however, that the Advisory Division 

of the Council of State delivers advisory opinions on all legislative proposals (and Orders 

of Council) thereby often reviewing the proposals against European obligations before a 

law or regulation is enacted.51  

Domestic courts play a hugely important policy role in shaping access of Union 

citizens to Dutch welfare programmes. Often, their role can be understood as 

complementing the European Court of Justice in the domestic context. When the ECJ finds 

national rules in breach with Union law, it will often rule in abstract wordings and use 

abstract criteria and hardly ever provide clear prescriptions of ‘compatible’ policy options. 

Dutch courts, while following the case law of the ECJ, translate abstract rulings to the 

domestic context with a sensitive ear to the concerns of the administration. Where the ECJ 

refuses, for example, to explicitly endorse or reject certain numerical thresholds for who 

can be considered a ‘worker’ under European law, Dutch courts have endorsed thresholds 

relating to working time and level of remuneration, as long as administrative authorities 

leave room for considerations pertaining to individual circumstances.52 In other occasions, 

however, domestic courts take more ownership of Union law and endorse or tear down 

national policy rules on the basis of their own interpretation of Union law, relying on the 

doctrines of acte clair and acte éclairé to dismiss requests for preliminary questions by the 

legal representatives from both Union citizens and the administrations.53  

Rather than a perceived threat to their law observant reputation, it transpired 

from interviews that policy-makers adopt a more pragmatic attitude towards litigation in 

Union legal matters. Officials at all levels of the administration indicate to ‘test the limit’ of 

European rules before domestic courts and the ECJ, in certain cases indicating that policies 

 
and J. van Rijn van Alkemade (eds), Soevereiniteit of pluralisme? Nederland en Europa na het Lissabon-Urteil 
(Nijmegen: Wolf Legal Publisher, 2011): 3-17, 6-9. 
49 Article 120 Dutch Constitution.  
50 According to De Visser, the European Charter of Human Rights acts as a de facto constitution for Dutch 
courts, De Visser 2012, 250.  
51 N. De Boer, ‘Judging European Democracy: National Constitutional Review of European Law and Its 
Democratic Legitimacy’ (PhD Dissertation, University of Amsterdam, 2018), 147-148.  
52 Compare C-14/09, Genc (4 February 2010), ECLI:EU:C:2010:57 with District Court ’s-Gravenhage, 08 June 
2012, ECLI:NL:RBSGR:2012:BX2645. 
53 Interview 28. 
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are ‘completely dependent’ on jurisprudence.54 In view of vague and uncertain legal 

provisions, it is sometimes considered worth taking the risk of litigation in order to 

establish legal certainty.55 The various ministries and their agencies decide on a case-by-

case basis which policy rules will be defended against interested litigants before national 

courts or the European Commission.56 Alternative strategies for European litigation are 

perhaps less diligent from a perspective of loyal cooperation in the European Union. These 

include litigation for the sake of ‘blame avoidance’: ministers might maintain their position 

– even against all odds – in order to convince their domestic audiences and the parliament 

that the preferred policy option is unavailable under Union law.57 In case of an adverse 

judgment, lengthy procedures – around 4 or 5 years – can amount to significant budgetary 

savings in the meantime and even in this case the Court’s judgment can provide useful 

indications for redesigning policies.58  

 

6. Politics: Media and Parliament 

 

Immigration and benefit reception of Union citizens has featured in public and political 

debate since 2003, but the topic has never been particularly salient when compared to other 

Member States such as Denmark or Germany.59 Although the enlargements of 2004 and 

2007 led to considerable media attention, especially with respect to the impact of Middle 

and Eastern European migrant workers on the labour market, the phenomenon of ‘welfare 

tourism’ has never made the headlines.  

From an analysis of newspaper articles between 2003 and 2016, a broad trend 

became visible. The early debate covered in the media mostly concerned access of Union 

citizens to the Dutch labour market (2003-2006). The Dutch media debate on the freedom 

of movement after Eastern enlargement, centred  around displacement of Dutch workers 

by Eastern European migrant workers in sectors such as construction and agriculture, 

 
54 Interview 23. The Immigration Service ‘gathers’ jurisprudence on the right to residence under Union law in 
order to design policies. De Volkskrant, Onderzoek Rechten Oost-Europeanen, 13 December 2010.‘Herijking 
nachtopvang en aanpak EU buitenslapers’, letter from College of B&W to the municipal council Rotterdam, 25 
October 2016. 
55 See already Kellermann 1983, 298. 
56 Interview 20.  
57 Interview 1 and 20.  
58 Interview 1 and 20.  
59 For a comparative overview of the data with Germany, Denmark, the United Kingdom and Austria, see 
Blauberger et al. 2018. 
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unfair competition and pressures on social security systems.60 Starting in 2010 and peaking 

in 2011, the impact of EU mobility on the Dutch welfare state became a more dominant 

theme in the media than its impact on the labour market. This increased focus on the Union 

citizens’ social rights can be partially attributed to local governors of the cities of the Hague 

and Rotterdam, who hoped to draw attention from central (and European) levels of 

government by expressing their concerns in national media. Strategically adopting 

excessive vocabulary when warning for a ‘tsunami of Eastern Europeans’, the Labour Party 

affiliated aldermen complained about the Eastern European ‘drop outs’ who were causing a 

variety of problems in their cities including recourse to social benefits and homeless 

shelters, nuisances by excessive drinking and rough sleeping or poor housing conditions.61 

This was intensified in 2013 with the ‘Bulgarian fraud’: Bulgarian citizens would register 

with Dutch municipalities and claim housing and healthcare allowances, but return to 

Bulgaria and withdraw those payments from their Dutch bank account.62 Since 2014, the 

media continued to cover tensions between EU mobility and the national welfare state,63 

but increasingly placed such reports in the context of political events in other EU Member 

States such as the United Kingdom and Germany.64 The 2014 Dano case, for example, was 

covered in terms of ‘strengthening’ David Cameron – the British Prime-Minister – in his 

fight against benefit tourism.65 

Statements on the European Court of Justice, such as coverage of important cases 

and their impact on the Dutch welfare systems, feature regularly but tend to peak around 

key decisions, such as Bidar in 2005 and Dano in 2014.66 Interestingly, terms like ‘study 

finance tourism’ and ‘welfare tourism’ – indicating population movements with the main 

aim of obtaining social benefits – are first used in media reports covering ECJ proceedings 

and case law. The term ‘study grant tourism’ (studiebeurstoerisme), for example, first 

featured in articles covering the 2005 Bidar case and was later repeated in articles covering 

the 2008 Förster case.67 National equivalents of ‘welfare tourism’ made their first 

 
60 E.g., De Volkskrant (E. de Boer), ‘Grotere EU drijft kosten bijstand op; Nederlanders verdrongen van 
arbeidsmarkt’, 28 November 2003. De Telegraaf, ‘Knikkende knieën bouw en horeca door uitbreiding EU’, 29 
April 2004.  
61 E.g. De Volkskrant, ‘Onderzoek rechten Oost-Europeanen’, 13 december 2010, and De Volkskrant,  ‘Norder: 
zet werkloze Polen uit’, 11 december 2010. As confirmed in interview 3.  
62 De Volkskrant, ‘Profiteertoerisme verzwakt steun voor parel van de EU’, 15 mei 2013.  
63 De Telegraaf, ‘‘Uitkering niet voor migrant’; Peiling legt flinke euroscepsis bloot’, 3 februari 2014.  
64 De Volkskrant, ‘Werklozen moeten weg uit Duitsland’, 28 maart 2014.  
65 De Volkskrant, ‘EU-hof sterkt Cameron in strijd tegen 'uitkeringstoerisme'’, 12 november 2014.  
66 E.g., De Volkskrant, Buitenlander: recht op beurs; Hof stelt Fransman in het gelijk die in Engeland 
studeerde, 12 November 2004, and De Telegraaf, ‘Geen cent voor bijstandstoerist; Hof beperkt recht uitkering 
buitenlanders’, 12 november 2014.  
67 E.g, NRC Handelsblad, ‘Geelhoed: recht op studiebeurs in EU’, 11 November 11 2004 and NRC Handelsblad 
(redacteur Joop Meijnen), ‘Studiebeurs is Europese zorg’, April 24, 2008.  
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appearance in explicit reference to British immigration politics in 2004, but later returned 

in the Dutch context during the implementation of the Citizens’ Directive.68  

Although never emerging into strong outcry, free movement and access to social 

benefits have been consistently addressed in parliament since the Union’s enlargement in 

May 2004. In anticipation of the enlargement, a rise in take up of social benefits was 

expected by the government and discussed in parliament, but mostly as a result of resident 

workers becoming unemployed due to their displacement by migrant workers from the 

new Member States.69 Some parties, however, expected a ‘wave’ of Eastern European 

migrants burdening social security arrangements.70 Since 2007, when it became apparent 

that Polish citizens arrived to the Netherlands in higher numbers than originally predicted 

by the government, political parties started to address free movement as threat to the 

sustainability of social security. The Freedom Party, for example, expressed its fear for 

‘welfare tourism’ from Eastern Europe.71 Christian Democratic, Social Democratic and 

Liberal Members of Parliament called on the government to reduce ‘benefit dependency’ of 

Eastern European migrant workers.72 A broadly shared sentiment amongst politicians was 

to avoid repeating the mistake Dutch society had allegedly made with respect to migrant 

workers (gastarbeiders) from the 1960s and 1970s by being too lax in recognising and 

dealing with problems relating to the integration of large numbers of migrants into society 

and the labour market. This also found expression in parliament setting up a committee 

investigating ‘Lessons recent labour migration’.73 In the follow up debate in parliament, the 

Minister of Social Affairs promised to nip the rising trend in social benefit take up by 

Middle- and Eastern European citizens in the bud (‘in de kiem te smoren’).74  

Judgments by the European Court of Justice – often mediated by the media – are 

subject to questions to the responsible Minister. As soon as two days after the Bidar 

judgment, for example, a Dutch Labour Party MP asked questions about the judgment’s 

consequences for EU students in the Netherlands.75 Similarly, the ECJ’s 2014 Dano 

judgment triggered a Freedom Party MP to demand a complete stop to welfare tourism 

from Eastern Europe.76 Open dissatisfaction with the Court is relatively rare, however. One 

clear exception that could mentioned occurred in 2012, when Members of Parliament made 

 
68 Respectively, NRC Handelsblad, ‘‘Nieuwkomer zonder werk moet terug’; Blair remt immigratie’, 24 February  
2004. De Telegraaf, ‘Bijstandstoerisme straks onmogelijk’, 15 October, 2005. 
69 TK proceedings 3 February 2004, pp. 3148. TK 2003–2004, 29 407, no. 1, pp. 11-12.  
70 TK proceedings 3 February 2004, pp. 3158-3160. 
71 Fritsma en Van Dijck, TK proceedings 2006–2007, appendix, no. 3511. 
72 TK 2007-2008, 29 407, no. 88 and TK 2008-2009, 29 407, no. 100, p. 24. CDA, Van Hijum: Arbeidsmigratie 
risico voor sociale zekerheid, available online: https://www.cda.nl/actueel/nieuws/van-hijum-
arbeidsmigratie-risico-voor-sociale-zekerheid/ (last accessed 26 April 2018). Interview 12.   
73 Kamerstukken II, 2011-2012, 32  680, no. 4.  
74 TK proceedings 2011-2012, no. 50, no. 16, 7 February 2012, p. 51.  
75 TK 2004-2005, appendix, no. 1387 and 1405.  
76 Kamerstukken II, 2014–2015, 34 000 XV, no. 55. 

https://www.cda.nl/actueel/nieuws/van-hijum-arbeidsmigratie-risico-voor-sociale-zekerheid/
https://www.cda.nl/actueel/nieuws/van-hijum-arbeidsmigratie-risico-voor-sociale-zekerheid/
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explicit calls for overturning or ignoring the ECJ after it had delivered an unwelcome 

judgment on the export of study finance in 2012.77  

Over time, the government started to act more proactively at both the domestic 

and European level. At the domestic level, responsible ministers initiated a range of 

measures to contain welfare expenditure to Union citizens since 2011.78 At the European 

level, the Netherlands was one of the four countries signing a joint letter to the Presidency 

of the Justice and Home Affairs Council in 2013 lamenting ‘a significant number of new 

migrants […] burdening the host countries’ social welfare systems’.79 This position was in 

line with the government’s aim – as formulated in the 2012 coalition agreement between 

the VVD and Labour Party – to strive at EU level to only grant mobile Union citizens a 

right to social assistance after seven years. Writing to parliament in 2015 however, the 

Labour party Minister of Social Affairs revealed that on the basis of ‘bilateral contacts’ he 

had concluded that securing a qualified majority within the Council was not a realistic 

option.80 This Minister, assuming office in late 2012, directed attention away from the 

narrow topic of ‘welfare tourism’ and focused more on labour market topics such as unfair 

competition and in-work exploitation, which was considered likely to carry broader 

support at EU level.81   

 

7. Conclusion 

 

This chapter gave a thick description of the institutional context of the Netherlands that 

the wider literature had identified as potentially influencing a Member State’s responses to 

the Union law and jurisprudence in the context of transnational welfare rights.  Over the 

past decade and a half, the rapid arrival of Middle and Eastern Europeans has contributed 

to the strong growth of the number of Union citizens residing in the Netherlands, making 

up 4,16 percent of the resident population at the end of 2016 with a total of 711 thousand. 

The Netherlands could be expected to offer a good legal climate for those Union citizens to 

rely on their European rights in order to access Dutch welfare programmes: Dutch courts 

have pragmatically embraced their European mandate, ‘pro-actively’, even ‘eagerly’, 

referring questions to the ECJ or applying Union law in conflicts before them. We have 

also seen, however, that Dutch political and administrative actors adopt a ‘pragmatic’ 

attitude towards the law and admit to occasionally ‘test its limits’ before national courts and 

 
77 See TK 2012-2013, 33 453, no. 6., TK proceedings 2012-2013, no. 40, 16 January 2013, pp. 2-24.  
78 Two key documents include Kamerstukken II, 2011–2012, 29 407, no. 132 and no. 149.  
79 Council of the European Union document 10313/13, Brussels, 31 May 2013. 
80 Response of Minister Asscher to questions of MP Azmani, no. 1084, 29 January 2015.  
81 Ibid,. As confirmed in interviews 1 and 21.  
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the European Court of Justice. Observance of the law is not always the highest good as civil 

servants are sensitive to the national policy objectives.82 Hence it is no surprise that the 

compliance literature has classified the Netherlands within ‘domestic politics’.83 In this 

light, consistent political attention has been directed towards the containment of welfare 

provision to Union citizens, especially since the outbreak of the Great Recession.84 The 

choice for the Netherlands as a country case-study was explained by deriving – from this 

domestic constellation of mediating factors – the expectation to find here a particularly 

wide range of active political, administrative and legal responses to Union law. These 

responses are triggered by the, possibly unique, combination of significant adjustment 

pressures exercised by pro-active and ‘EU minded’ national courts and the pragmatic 

pursuit of domestic policy objectives by political and administrative actors in relation to 

Union law.  

 
82 Mastenbroek 2017.  
83 Falkner, Hartlapp and Treib 2007, 405. 
84 Although it should be emphasised again that political concerns over ‘welfare tourism’ from other EU 
Member States has never been as politically salient as in other countries, see for comparison Blauberger et al. 
2018. 



 

Chapter 5: Earning Social Citizenship in Union Law and 

Jurisprudence 

1. Introduction 

 

When the curbing of welfare rights of Union citizens took prominence in former UK Prime 

Minister David Cameron’s reform agenda for the European Union, he received support 

from a rather unexpected direction.1 In a dense series of cases, the European Court of 

Justice convinced the Western-European Member States that the right to freedom of 

movement is not equal to an unrestricted right to claim social benefits in other Member 

States, stressing in its Dano judgment (2014) that Member States have ‘the possibility of 

refusing to grant social benefits to economically inactive Union citizens who exercise their 

right to freedom of movement solely in order to obtain another Member State’s social 

assistance’.2 Despite being supplemented with three more restrictive judgments,3 this 

message proved not strong enough to prevent the British electorate from voting in favour 

of leaving the European Union.4  

Considered by most commentators as a major restriction to economically inactive 

Union citizens to move, reside and engage in any meaningful way with the welfare system 

of their host Member State, 5 the series of cases after Dano stand out oddly in the light of 

the Court’s ‘activist’ legacy of granting cross-border social rights to Union citizens, leading 

one scholar to conclude that the ‘heydays of citizenship case law are over’.6 Starting with 

the Martínez-Sala judgment, the ‘heydays’ of Union citizenship were probably situated 

around the turn of the century, when the Court took up the primary right of equal 

treatment attached to Union citizenship to extend social welfare entitlements to mobile 

 
1 For a comprehensive overview of Cameron’s reform agenda in the context of EU free movement law see 
Shaw 2015. 
2 C-333/13, Dano (11 November 2014), EU:C:2014:2358, para. 78. Emphasis added.    
3 C-67/14, Alimanovic (15 September 2015), EU:C:2015:597, C-299/14, García-Nieto (25 February 2016), 
EU:C:2016:114 and, delivered a week before referendum, C-308/14, Commission v. UK (14 June 2016), 
EU:C:2016:436.  
4 C. O'Brien, ‘The ECJ sacrifices EU citizenship in vain: Commission v. United Kingdom’ (2017) 54 Common 
Market Law Review, 209-244. 
5 Nic Shuibhne 2015; O'Brien.  
6 A.P. Van der Mei, ‘Overview of Recent Cases Before the Court of Justice of the European Union (July-
December 2015)’ (2016) 18 European Journal of Social Security 1, 74-84. ‘Overview of Recent Cases before the 
Court of Justice of the European Union (July-December 2015)’, (2016) 18 (1) European Journal of Social 
Security 74, p 77. 
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Union citizens and ostensibly doing so regardless of their economic status.7 Whereas before 

the introduction of Union citizenship, Member States could safely reserve the granting of 

social benefits to citizens (and their family members) of other Member States who 

performed economic activities on their territory, the Court now appeared to suggest that 

also ‘economically inactive’ citizens without sufficient resources could have a right to social 

entitlement in specific situations, ‘simply’, in the words of the Court, on the basis of their 

being citizens of the Union.8 As this bold move was neither anticipated nor considered 

politically and historically neutral,9 it is no surprise that it provoked a lively debate on 

Union social citizenship.10 In reaction to Martínez-Sala, one early critic exclaimed that by 

offering ‘radical equality’ to those Union citizens who have not earned social welfare 

benefits on account of participation in the collective work process of a given society the 

Court undermined the systems of reciprocity underpinning national welfare states.11 With 

respect to the series of judgments after Dano, however, the Court is facing equal criticism 

from the opposite direction: by sacrificing the ‘fundamental status’ so dear to the Court in 

its earlier case law, it now presents a picture of the economically inactive Union citizen as 

a migrant whose rights have to be ‘earned through wealth, health and good behaviour’.12  

Legal commentaries on the development of Union social citizenship, in other 

words, have expressed implicit and explicit ideas on earned citizenship. However, both the 

concept and the process it entails have hardly been explored systematically and theoretically 

in connection to Union law and jurisprudence, while this would enhance our 

understanding of the nature of Union citizenship in relation to transnational welfare rights 

within the European Union and the emerging reconciliation between the institutions of 

free movement and national welfare systems. The chapter therefore concentrates on 

analysing the extent to which and the ways in which the legal principles, norms and criteria 

deployed by the European Court of Justice when adjudicating welfare cases conform to the 

 
7 C-85/96, Martínez Sala (12 May 1999), ECLI:EU:C:1998:217.   
8 C-456/02, Trojani (7 September 2004), EU:C:2004:488, para. 31.  
9 See S. O'Leary, ‘The Social Dimension of Community Citizenship’ in A. Rosas and E. Antola (eds), A Citizens' 
Europe; In Search of a New Order (London: Sage Publications, 1995).  
10 Optimistic readings have emphasised how the Court delivered to the promise of ‘putting flesh to the bones of 
citizenship’ and developed a ‘real’ or ‘substantial’ Union citizenship. See amongst other O'Leary 1999; 
Wollenschläger 2011. Some point at the resilience of ‘market citizenship’, notably M. Everson, ‘European 
Citizenship and the Disillusion of the Common Man’ in R. Nickel (ed), Conflict of laws and laws of conflict in 
Europe and beyond (Antwerp: Intersentia Publishing, 2010): 135-154; N.N. Shuibhne, ‘The Resilience of EU 
Market Citizenship’ (2010) 47 Common Market Law Review 6, 1597-1628. Others to the potential 
undermining of collective solidarity bonds of this case law, Hailbronner 2005; A. Somek, ‘Solidarity 
Decomposed; Being and Time in European Citizenship’ (2007) 32 European Law Review, 787-818. Others to 
the legal complexity and administrative uncertainty for Member States, H. Verschueren, ‘Free movement or 
benefit tourism: The unreasonable burden of Brey’ (2014) 16 European Journal of Migration and Law 2, 147-
179. 
11 C. Tomuschat, ‘Case C-85/96, María Martínez Sala v. Freistaat Bayern, Judgment of 12 May 1998, Full 
Court. [1998] ECR I-2691’ (2000) 37 Common Market Law Review 2, 449-457, 455. 
12 Spaventa 2017, 221.  
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governmental technique of earned social citizenship. It is important to stress once more 

that the perspective of earned social citizenship is employed in this chapter as an analytical, 

rather than a normative tool to highlight both the continuity and discontinuity in the 

Court’s legal approach to economically inactive Union citizens’ access to social assistance 

benefits in their host Member State.13 The chapter proceeds as follows. The next section 

starts by exploring concepts of work and contribution in the pre-citizenship period (1958-

1992). The third section provides an analysis of the legal construction of the model of 

Union earned social citizenship through a discussion of early citizenship case law on the 

transnational welfare rights. It starts with a reconstruction of the creation of free 

movement rights for economically inactive Union citizens and the conditions and 

exceptions attached to the exercise of such rights. After a second subsection reconstructs 

the constitutive moment of Union social citizenship, mostly focussing on the Grzelczyk 

case, the section moves on to workseekers and students as beneficiaries of the status of the 

Union citizenship. The fourth section reviews the recent line of case law of the Court, 

mostly with respect to social assistance benefits and the qualification of ‘lawful residence’, 

and sketches the contours of the emerging model of earned social citizenship.  

 

2. Quid pro quo? Worker Mobility and Social Citizenship 

 

The focus of this chapter – this dissertation in general – is on the Court’s construction of 

social rights with respect to economically inactive Union citizens since the late 1990s. 

However, in order to place the extension of social rights on the basis of Union citizenship 

in its historical context with the pre-Maastricht period (before 1992), this section starts 

with a brief discussion of free movement law in earlier periods of European integration 

when transnational social rights were granted to mobile workers. It will be argued that at 

its basis, the relationship between ‘host’ society and the mobile EEC/EU national has always 

been conceived of in a contractual rhetoric: migrant workers were deemed to participate in 

the economic life of a Member State before they earned access to its redistributive 

arrangements. Historically, then, the inherent tension between free movement and the 

 
13 The analysis thereby seeks to avoid presenting a retrospective doctrinal explanation of the turn of the Court 
since Dano and ex-post rationalising the rather surprising path the Court has taken. With such an exercise the 
EU lawyer risks conforming to the jocular image often attributed to the economist as the expert ‘who will 
know tomorrow why the things she predicted yesterday didn’t happen today’. Additionally, by stressing the 
adoption of the sociological concept of earned citizenship as an analytical, extra-legal, ie socio-legal, standpoint 
to evaluate judicial developments it hopes to counter the risk of compromising on established principles of 
legal hermeneutics and confusing the normative with the empirical. D. Thym, ‘Frontiers of EU citizenship: 
Three Trajectories and their Methodological Foundations’ in D. Kochenov (ed), EU Citizenship and 
Federalism; The Role of Rights (Camrbidge: Camrbidge University Press, 2017): 705-731. 
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bounded welfare state was reconciled by granting the right to move only to the 

economically active to the exclusion of the economically inactive.14 This is not to deny that 

social considerations did not play a role: from the very start of European integration, free 

movement rights were not confined to the workplace, but included equal treatment in the 

broader social environment of the host Member State.15 However, those social rights have 

always been tied, rhetorically, to the role of mobile workers as ‘market citizens’, which 

encompassed their limited role they were ‘expected to play’ as homo economicus in the legal 

and practical realisation of a common market.16 This argument builds on two observations. 

First, most provisions in the social field – in particular the right not to be discriminated on 

grounds of nationality17 – have been directed towards freeing up the ability of mobile 

workers to respond to economic mechanisms in the European market space. Secondly, the 

distinction between social security and social assistance underlying the coordination regime 

for the aggregation and transfer of social benefits reveals a logic of (economic) contribution 

in the balancing of free movement rights. Both normative assumptions, however, are based 

on particular, historically contingent, ideas about (economic) contribution that have grown 

contentious in the face of welfare state transformations, activist judicial interpretation and 

the introduction of Union citizenship.  

 

1. Removing obstacles for worker mobility 

In the early stages of European integration, Community workers were assumed to 

contribute to the economic life of their host Member State or at least not to be a burden on 

its welfare system.18 At times when the mobile worker was assumed to be the full-time 

employed male-breadwinner accompanied by his family, an incipient form of European 

social citizenship was to be enjoyed by those who would take part in the economic life of 

their host Member State.19 Immigrant workers could become social citizens of their host 

 
14 Article 7 (2) of Council Regulation (EEC) 1612/68 provided equal treatment with respect to social and tax 
advantages. These ‘social advantages’ included, according to the Court in Hoeckx, social assistance benefits. C-
249/83, Hoeckx (27 March 1985), EU:C:1985:139.  
15 T. Kostakopoulou, ‘European Union Citizenship Rights and Duties: Civil, Political and Social’ in E.F. Isin 
and P. Nyers (eds), Routledge Handbook of Global Citizenship Studies (London: Routledge, 2014): 427-436. 
16 M. Everson, ‘The Legacy of the Market Citizen’ in J. Shaw and J. More (eds), The New Dynamics of 
European Union (Oxford: Oxford University Press, 1995): 73-90, 73, 85. 
17 Original Article 48 EEC, current Article 45 (2) TFEU. 
18 This assumption can be derived from the preamble to Regulation 1612/68, which stated that ‘the mobility of 
labour within the Community must be one of the means by which the worker is guaranteed the possibility of 
improving his living and working conditions and promoting his social advancement, while helping to satisfy 
the requirements of the economies of the Member States.’ Emphasis added.  
19 On the dominance of the male breadwinner model in European free movement, see: L. Ackers, ‘Citizenship, 
Gender, and Dependence in the European Union: Women and Internal Migration’ (1996) 3 Social Politics 2-3, 
316-330. 
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country and enjoy the benefits of its welfare system in exchange for the basic duty of work.20 

However, much like the way in which North-Western European States advertised their 

level of social protection to convince Southern European workers to immigrate and take 

up work in heavy industries that suffered from domestic labour shortages,21 Community 

workers were primarily, and explicitly, identified as contributors to economic processes. 

Free movement rights were theoretically justified by and functioned as a tool for solving 

the need for an efficient allocation of labour as a factor of production in the European 

common market and mobile workers were accordingly imagined as ‘partners’ of laissez-

faire, as production factors responding to the economic mechanisms of supply and demand 

in the European marketplace.22 Mobility rights accorded to workers – including their social 

rights – were directed towards the ‘freeing up’ of their ability to respond to the mechanisms 

of expansion and contraction of economic production and therefore extended beyond them 

as individuals.23 The social rights enjoyed by mobile workers, most prominently the right 

not to be discriminated on grounds of nationality,24 were directed towards the achievement 

of a specific purposive freedom, namely to respond to ‘offers of employment’.25 

The very logic of removing obstacles to their mobility would grant the Court a 

legitimation to extend social citizenship to workers who, in the strict budgetary sense of 

the word, do not make a ‘net contribution’ to their host Member State’s economy and 

welfare system. The ‘purposive’ or ‘directed’ freedom of free movement led the legislator 

and the Court to adopt various measures and principles that sought to prevent that any 

cross-border barriers or inequalities of treatment would negatively affect the potential 

mobile worker’s decision to be mobile.26 Most prominently, Regulation 1612/68, adopted 

by the Council in 1968 and formulating a range of specific equal treatment rights to be 

enjoyed by Community workers, spoke of the need to eliminate ‘obstacles to the mobility 

of workers’, ‘in particular as regards the worker’s right to be joined by his family and the 

conditions for the integration of that family into the host country’.27 In this vein, the Court’s 

traditional activism with respect to workers’ social rights could be seen as seeking to remove 

 
20 Lafleur and Mescoli 2018, 482. 
21 Ibid. 
22 As Dani notes, ‘early supranational law, looks at individuals in instrumental terms; as factors of production’, 
M. Dani, ‘The Subjectification of the Citizen in European Public Law’ in L. Azoulai, S. Barbou des Places and E. 
Pataut (eds), Constructing the person in EU law: rights, roles, identities (Oxford: Hart Publishing, 2016): 55-
88, 61; see also Menéndez 2010, 363.  
23 This is extensively discussed in D. Kramer, ‘From worker to self-entrepreneur: The transformation of homo 
economicus and the freedom of movement in the European Union’ (2017b) 23 European Law Journal 3-4, 172-
188.  
24 Original Article 48 EEC, current Article 45 (2) TFEU.  
25 Original Article 48 EEC, current Article 45(3)(a) TFEU.  
26 In much the same spirit, the more recent Directive 2014/54 obliges Member States to inform their citizens 
of these rights and obligations as Union citizens in order to let citizens ‘realise their intentions to become 
mobile workers’. 
27 Preamble to Regulation 1612/68. 
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all, actual and potential, obstacles hindering their mobility.28 Arguably, the Court thereby 

attributed the average worker with ‘both penetrating foresight and inordinate sensitivity’ 

towards such obstacles.29 Importantly, the Court also considered migrant workers’ 

exclusion from social assistance benefits by Member States an obstacle towards their 

mobility and the construction of a European labour market. With respect to minimum 

subsistence benefits this was based on a broad reading of Article 7(2) of Regulation 

1612/68.30 In the case of Hoeckx, for example, the Court qualified the Belgian minimum 

subsistence benefit (‘minimex’) as a ‘social advantage’ whose extension to workers from 

other Member States was considered ‘likely to facilitate the mobility of such workers within 

the Community’.31 Belgium had to grant ‘minimex’ to foreign Community workers and was 

not allowed to impose a residence requirement exclusively on Community workers, as this, 

too, would amount to (indirect) discrimination.32  

Granting this almost unlimited social citizenship to the mobile worker, the 

obvious question is what defines ‘work’ in the context of the right of residence and access 

to social benefits under Union law. In the case of Levin, a Union national was refused a 

residence permit by the Dutch authorities because her employment did not provide 

sufficient means for her support, equal at least to the minimum legal wage in prevailing in 

the Netherlands. The Netherlands took the principled view that the activity pursued by a 

worker under the freedom of movement should be ‘full and complete in both the social and 

economic spheres and which enables the worker at least to provide himself with means of 

support.’33 The Court was clear in stating that the concept of ‘worker’ also includes persons 

employed on a part-time basis, even though they would earn less than the guaranteed 

minimum wage in that sector.34  Not any type of activity, however, would qualify the Union 

national as a worker; work still had to fulfil or derive from some economic purpose. 

According to the Court, the freedom of movement only covered ‘the pursuit of effective 

and genuine activities, to the exclusion of activities on such a small scale as to be regarded 

 
28 To paraphrase the Dassonville formula adopted by the Court to identify measures having equivalent effect to 
quantitative import restrictions in the field of the free movement of goods. C-8/74 , Dassonville (11 July 1974), 
ECLI:EU:C:1974:82, para. 5. 
29 M. Dougan, ‘The Bubble that Burst: Exploring the Legitimacy of the Case Law on the Free Movement of 
Union Citizens’ in M. Adams, de Waele, H , Meeusen, J and Straetmans, G (ed), Judging Europe's Judges: The 
Legitimacy of the Case Law of the European Court of Justice (Oxford: Hart Publishing, 2013): 127-154, 137.  
30 Current Regulation 492/2011.  
31 See Hoeckx, paras 20-22. See to the same effect: C-22/84, Scrivner (27 March 1985), EU:C:1985:145.  
32 Hoeckx, paras 23-24.  
33 C-53/81, Levin (23 March 1982), ECLI:EU:C:1982:105, II. 2 (a). The Dutch government derived this 
conclusion from reading of Article 48 EEC in such a way that it only provided freedom of movement for 
persons merely to ‘workers who by performing work in the fullest sense of the work contribute to the 
economic development of the Community and seek to improve their own standards of living’. 
34 Ibid, para. 16. 
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as purely marginal and ancillary.’35 In the case of Kempf, the Dutch authorities challenged 

the worker status of a foreign Union citizen on the basis of his engagement with the Dutch 

welfare system; ‘work providing an income below the minimum means of subsistence as 

defined by the host Member State’, so the Dutch government’s argument ran, ‘cannot be 

regarded as effective and genuine work if the person does it is claiming social assistance 

drawn from public funds.’36 Supported by the referring national court, which had already 

found that the relevant Union citizen’s part-time work as a music teacher giving 12 lessons 

a week constituted ‘genuine and effective part-time employment’, the Court simply declared 

it irrelevant whether supplementary means of subsistence were obtained from financial 

assistance drawn from the public funds of the host Member State once the effective and 

genuine nature of his work is established.37 In conclusion, the Court’s activism has relaxed 

the personal scope of who qualifies as a worker in such a way that it is rather a genuine 

participation in the economic life of a Member State than an effective ‘net contribution’ to 

its economy and welfare system that appears to be the moral ground for granting social 

membership to mobile workers.  

 

2. Social Security Coordination 

The body of rules coordinating social security systems in the European Economic 

Community/Union – relying on a distinction between social security and social assistance 

– has also been imbued with a logic of (economic) contribution.38 Benefit eligibility is 

generally organised around residence, nationality and various nationally bounded 

memberships relating to economic status. Although European welfare states have generally 

granted social citizenship rights to migrants, it is generally accepted that residence and 

nationality can serve as the moral basis for welfare redistribution.39 It has been argued that 

the free movement objectives of the European Union replaced – with respect to mobile 

workers – the criterion of residence cum nationality with the criterion that persons have 

 
35 Ibid, para. 17. Paid activity as part of a drug rehabilitation scheme under social employment law, in C-
344/87, Bettray (31 May 1989), ECLI:EU:C:1989:226, or voluntary work in exchange for accommodation and 
maintenance by the Salvation Army as part of a socio-occupational reintegration programme are not 
considered as ‘real and genuine economic activity’, Trojani.  
36 C-139/85, Kempf (3 June 1986), ECLI:EU:C:1986:223, para. 7.  
37 Ibid, para. 14.  
38 Regulation 883/2004/EC, though extending the personal scope beyond the economically active population, 
still restricts its material scope to statutory social security benefit schemes. F. Pennings, ‘EU Citizenship: Access 
to Social Benefits in Other EU Member States’ (2012) 28 International Journal of Comparative Labour Law and 
Industrial Relations 3, 307-334, 327. 
39 M. Dougan, ‘Expanding the Frontiers of Union Citizenship by Dismantling the Territorial Boundaries of the 
National Welfare States?’ in C. Barnard and O. Odudu (eds), The Outer Limits of European Union Law 
(Oxford: Hart Publishing, 2009). 
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made a contribution to a particular country.40 The so-called coordination Regulations 

provided conflict rules to determine which national social security system applied to mobile 

workers, enabling those workers to acquire benefits in other Member States, aggregate 

periods of contributions and transfer them abroad. Importantly however, the regulations 

have always excluded ‘social and medical assistance’ from the material scope of 

coordination.41 In Frilli, the Court characterised legislative schemes that offered ‘assistance’ 

as those prescribing both ‘need’ and ‘consideration of each individual case’ whereas social 

security benefits were characterised more strongly by requirements relating to ‘periods of 

employment, membership, or contribution’.42 As a result, Member State administrations 

cannot exclude from the scope of the Regulation, as ‘social assistance or medical aid’, those 

benefits which they award on the basis of a claimant’s legally defined position that has been 

secured through periods of employment, membership or contribution.43 In essence, this 

opposition relied on a somewhat traditional dichotomy between welfare programmes that 

are legitimated by actuarial principles of civil exchange – hence appearing ‘contributory’ – 

and those that offer unreciprocated aid to the ‘deserving’ poor in the tradition of non-

contributory charity.44 The case law appears even more archaic when considering that 

many Member States transformed their social assistance schemes from discretion-based to 

rule-based entitlement and introduced non-contributory categorical benefits which, rather 

than prescribing need as a condition for award, were aimed at universal provision for the 

entire population.45 This development blurred the lines between ‘contributory’ social 

insurance and ‘non-contributory’ social assistance.46 

Still, the Court was able to gradually expand the material scope of the coordination 

regulation to so-called ‘hybrid’ minimum subsistence benefits. It did so by emphasising the 

double function of many welfare programmes in both guaranteeing a subsistence level to 

persons wholly outside the social security system and in providing an income supplement 

for persons in receipt of inadequate social security benefits.47 Now referred to as ‘special 

non-contributory benefits’, such programmes essentially seek to cover or ‘top up’ the 

income of categories of citizens who suffer from predefined risks, such as unemployment, 

 
40 Pennings 2012, 327. 
41 Article 2 (3) of Regulation 3/58,  Article 4 (4) of Regulation 1408/71 and Article 3 (5) of Regulation 
883/2004.  
42 Case 1/72, Frilli (22 June 1972), ECLI:EU:C:1972:56, para. 14.  
43 Clearly, this is a traditional view on social assistance, as social assistance has become in many countries a 
legally defined social right. 
44 Fraser and Gordon 1992, 60-61. 
45 S. Roberts, ‘Free movement and special non-contributory benefits for disabled people: between the devil and 
the deep blue sea’ (2016) 17 ERA Forum 2, 221-232, 223.  
46 Ibid.  
47 These ‘hybrid’ minimum subsistence benefits are now codified as ‘special non-contributory benefits’ in 
Article 70 of Regulation 883/2004. Article 70(4) determines that such benefits are exclusively provided in the 
Member State of residence. See F. Pennings, European social security law, (Antwerp: Intersentia, 2010), 57-69. 
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invalidity, sickness or old-age.48 It should be stressed, however, that access to such benefits 

was only granted to ‘wage-earners or assimilated workers’, excluding others, and can be 

subjected to a residence requirement in the Member State granting the benefit.49 

Interesting in this context is that the principle of solidarity, rather than forming a 

legitimating source for awarding minimum subsistence social assistance benefits to Union 

citizens as it later would in Grzelczyk, was able to restrict the export of minimum 

subsistence benefits to other Member States than the awarding State. While admitting that 

the objective of the Community’s coordination system was aimed at securing their freedom 

of movement, the Court stated in Newton that its provisions could not be interpreted in 

such a way as to upset national solidarity systems.50 Newton, a self-employed British 

national, became paralysed while working in France. After receiving a so-called ‘mobility 

benefit’ in the UK, his decision to move back to France led the British authorities to 

withdraw the benefit on the basis of a residence requirement. As Mr. Newton had only 

worked in France and had never been subject to the social security legislation of the UK, 

the Court recognised the financial concerns of the UK, arguing that a different conclusion 

could seriously affect ‘the stability of the instituted by national legislation whereby Member 

States manifest their concern for the handicapped persons residing in their territory.’51 The 

Court has recognised, in other words, the special character of minimum subsistence 

benefits as requiring ‘a form of “membership” that is defined in terms of residence on the 

State territory’.52  

 

3. Quid pro quo versus membership 

What could safely be classified as the Court’s ‘activism’ with respect to the social embedding 

of mobile workers in the early decades of European integration challenged the assumed 

‘contributory’ character of cross-border work that was imagined during the establishment 

of the European Economic Community.  Especially the consequences of the Kempf line of 

jurisprudence – classifying social assistance as a ‘social advantage’ and rendering the concept 

of worker to include part-time workers – have become tangible and increasingly contested 

 
48 In the Netherlands, for example, benefits granted under the Supplementary Benefits Act and Wajong are 
listed as ‘special non-contributory benefits’ in Annex X of Regulation (EC) No 883/2004 (as amended by 
Regulation (EC) No 988/2009).  
49 According to the Court in Frilli, the Regulation only applies to ‘employed persons and assimilated persons 
who have completed periods of employment in a Member State, resides in that State and is entitled to a 
pension there.’ Frilli, para.  18. See further A.P. Van der Mei, Free movement of persons within the European 
Community: cross-border access to public benefits, (Oxford: Hart Publishing, 2003), 124, 167. 
50 C-356-89, Newton (20 June 1992), ECLI:EU:C:1991:265, para. 18.  
51 Ibid, para. 17, see further Van der Mei 2003, 124. 
52 Ibid., 167.  
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in the light of contemporary institutional developments in welfare states.53 In particular 

the rise of ‘working poor’ – citizens living under the poverty line while being engaged in 

(full-time) work – who receive state support through ‘in-work’ benefits is a parallel 

development within various European welfare states that makes mobile workers who take 

up low-wage work dependent on the welfare system. This has been particularly pertinent 

in the United Kingdom and Germany, where low wages are combined with benefit ‘top-

ups’.54 Anxious about the political backlash against European integration and the 

institution of free movement and European integration in general, legal scholars have 

argued that the current state of Union law – i.e. the legacy of the Kempf jurisprudence – 

sits uncomfortably with the increased use of in-work benefits in Western European welfare 

states as it has allowed ‘individuals to qualify for benefits where employment is neither a 

central activity of their lives in the host State nor enough to lift them out of poverty’.55 

Invoking ‘a strong case of fairness’, Chalmers and Booth hence argue that only foreigners 

who have contributed to a society for a sufficient period should be able to benefit from the 

social provision offered by the host society’.56 This normative claim suggests that certain 

kinds of benefits should only be legitimately earned through a certain period of work and 

net contribution for those who are not already member of the Member State’s community. 

Taking this normative position implies that in the absence of a ‘sufficient’ period of net 

contribution, the reception of social assistance requires ‘a different kind of membership of 

society’.57 

 Importantly as well, the foregoing discussion has come to show that many social 

rights enjoyed by Union citizens – especially those that have been put under scrutiny in the 

run-up to the membership referendum in the United Kingdom – actually predate the 

introduction of Union citizenship as a legal status. The ECJ’s subsequent extension of equal 

welfare access to ‘economically inactive’ mobile citizens on the basis of their personal 

 
53 G. Davies, ‘Migrant Union Citizens and Social Assistance: Trying to Be Reasonable About Self-Sufficiency’ 
(2016b) 2016 College of Europe Research Papers in Law 2, 22-25. 
54 Martinsen and Werner 2019, 2-3. 
55 D. Chalmers and S. Booth, ‘A European labour market with national welfare systems: a proposal for a new 
Citizenship and Integration Directive’ (OpenEurope, 2014), 4. Chalmers and Booth specifically point at 
distortions of employment strategies, labour markets and the development of a remittance culture as factors of 
concern.  
56 Ibid., 8. Emphasis added. They proposed a residence period of three years before Union citizens (including 
workers) earn access to social benefits. Had the British electorate voted differently during its referendum and 
had the UK remained in the Union, its ‘new settlement’ would have authorised limiting the access of Union 
workers newly entering its labour market to in-work benefits for a total period of up to four years from the 
commencement of employment. This limitation would be graduated: ‘from an initial complete exclusion but 
gradually increasing access to such benefits to take account of the growing connection of the worker with the 
labour market of the host Member State.’ Draft Decision of the Heads of State or Government, meeting within 
the European Council, concerning a New Settlement for the United Kingdom within the European Union, 
EUCO 4/16, 2nd February 2016, Section D. Emphasis added.  
57 Davies 2016c, 927.  
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‘worthy’ circumstances, as will be discussed in the next section, has only further challenged 

the once held assumption that mobile Europeans would help ‘to satisfy the requirements of 

the economies of the Member States’.58 Anticipating the discussion, an early commentator 

expressed his discontent with the Court’s granting of welfare benefits to economically 

inactive Union citizens by invoking the non-contributory nature of such benefits: ‘social 

welfare benefits have not been earned by the claimant on account of his or her participation 

in the collective work process of a given society’.59 The Court’s citizenship case law 

determining transnational welfare access hence provoked responses that reinvigorate  

welfare discourses that construe recipients of non-contributory benefits as ‘get[ting] 

something for nothing, in violation of contractual norms’60 and reproduce long-held 

assumptions underpinning contributory and non-contributory welfare schemes in a 

rhetorical discourse so exemplary of earned social citizenship. At least conceptually, the 

debate leads to a remarkable result: as outsiders from a national community, mobile Union 

citizens are deemed to contribute before earning their access to non-contributory social 

benefits. The establishment of Union citizenship, however, enabled the Court to expand 

the notion of ‘contribution’ beyond participation in economic life and locate it in alternative 

‘elements’ of an individual’s life that are representative of ties of belonging to the ‘society’ 

of another Member State than the individual’s nationality.    

3. Constructing Union Social Citizenship 

 

This section reviews the Court’s early citizenship case law with respect to economically 

inactive Union citizens’ access to social benefits. It argues that the Court constructed an 

incipient form of Union social citizenship that was underpinned by the rationality of 

neoliberal communitarianism in combination with a model of residential egalitarianism. 

Economically inactive Union citizens could earn their residence and, hence, equal access to 

social benefits, but this process was subjected to an assessment of the individual 

circumstances in the light of the specific burden they posed on the host welfare community. 

The section starts with a brief excursion into the political proposals, the legislative process 

and realised legislation that sought to move beyond ‘economic activity’ as the basis for 

granting free movement rights. The reason for such discussion is that the development of 

 
58 Preamble to Regulation 1612/68. Obviously, this is a narrow vision of the ‘requirements of the economies of 
the Member States’, as the concept of work under Union law excludes certain segments of productive relations 
and services delivered in a society, including, for example, unpaid care work. I. Shutes and S. Walker, ‘Gender 
and free movement: EU migrant women’s access to residence and social rights in the U.K’ (2018) 44 Journal of 
Ethnic and Migration Studies 1, 137-153; L. Ackers, ‘Citizenship, migration and the valuation of care in the 
European Union’ (2004) 30 Journal of Ethnic and Migration Studies 2, 373-396.  
59 Tomuschat 2000, 456.  
60 Fraser and Gordon 60.  
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legislation and case law are hard to separate from each other: (details of) early residence 

directives conditioned, together with the establishment of Union citizenship, the 

transnational social rights awarded to economically inactive Union citizens while many, if 

not all, elements of that case law have been incorporated into subsequent legislation. After 

discussing the constitutive moment of social citizenship for Union citizens, the section 

proceeds by exploring wider notions of earned social citizenship in the context of job-

seeking allowances and access to student grants. 

 

1. Beyond Work: A General Right to Free Movement and Residence 

Since the mid-1970s, plans circulated to grant a broader right of residence for Member State 

nationals, that is to say, beyond the pursuit of economic activity.61 These intentions to 

establish free movement rights beyond the domain of recognised economic activities 

triggered a political debate on the protection of nationally bounded nature of national 

welfare, especially in the context of disparities in welfare provision amongst Member 

States.62 Although not articulated explicitly, concerns over the sustainability of welfare 

systems were accommodated in the first proposal in 1979 by permitting Member States to 

make the exercise of this right ‘subject to economic conditions’. Citizens were required to 

‘provide proof of sufficient resources to provide for their own needs and the dependent 

members of their family’, which could not be greater than the minimum subsistence level 

defined under their law.63  

It would take ten years before the Commission felt renewed momentum to direct 

its efforts towards a broader right of free movement in the context of the ‘relaunch’ of 

European market integration after the signing of the Single European Act.64 Given the 

future case law of the Court of Justice, two elements are of particular interest in these 

 
61 A first proposal for a directive in 1979 sought to grant a right of permanent residence to ‘those Community 
nationals in whom such right does not already vest under the Community law in force, meaning establishing ‘a 
freedom of movement for persons independently of the pursuit of an occupational activity’. Proposal for a 
Council Directive on a right of residence for nationals of Member States in the territory of another Member 
State, 31 July 1979 [1979] OJ C 207/14. As this was not foreseen in the founding treaties, the Community 
legislator was required to adopt the Residence Directive on the basis of Article 235 EEC. 
62 O’Leary has suggested that member States’ economic preoccupations found expression – or were ‘disguised’ – 
in the legislative debate over both the very competence of the Community to legislate beyond the economic 
nature of the Treaties and the economic safeguards attached to a general right to residence. S. O'Leary, The 
evolving concept of community citizenship: from the free movement of persons to Union citizenship, (The 
Hague: Kluwer Law International, 1996), 109-111. 
63 Proposal [1979] OJ C 207/14, Article 4 (2).   
64 For an insightful overview of the legislative process towards the adoption of the three Residence Directives 
see H.C. Taschner, ‘Free Movement of Students, Retired persons and Other European Citizens - A difficult 
legislative process’ in H. Schermers, et al. (eds), Free Movement of persons in Europe: Legal Problems and 
Experiences (Dordrecht: Martinus Nijhoff, 1993): 427-436.  
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proposals. First, the proposal for a Students Directive envisaged a system in which, in the 

‘rare’ situation that students had to resort to social security system of the host Member State, 

these costs would be reimbursed by their Member State of origin.65 In turn, the Member 

State of origin had the possibility to disagree with the renewal of the residence permit by 

the host Member State of a student (of their own nationality) who had claimed social 

assistance.66 Prophetically, it would precisely be the ‘rare’ occasion of a student’s claim to 

social assistance that can be seen as the prelude towards the extension of social rights to 

economically inactive Union citizens in the Grzelczyk judgment. Secondly, with respect to 

the general right of residence, a very early but explicit formulation of what would later be 

defined as ‘welfare tourism’ featured in the preamble to the Residence Directive to justify 

the requirement of sufficient resources. Citing the 1985 Adonnini report,67 the proposal 

ought it ‘vital to avoid migration flows resulting solely from financial considerations based 

on the fact that the social security and social assistance systems have not been harmonized; 

whereas a European citizen wishing to reside in a country other than his own should not 

constitute an unreasonable burden on the public finances of the host country’.68 Nationals 

of Member States and their family members were therefore granted the right of residence 

provided that they were covered by sickness insurance and had sufficient resources to avoid 

becoming a burden on the social security system of the host member State during their 

period of residence.69 In the final versions of the directives, these extensive considerations 

were narrowed down to the consideration that beneficiaries of the right of residence ‘must 

not become an unreasonable burden on the public finances of the host Member State’. All 

categories of economically inactive – students, retired and ‘others’ – were required to be 

covered by a comprehensive sickness insurance. But while retired and other persons were 

required to actually possess  sufficient resources to avoid becoming a burden on the social 

assistance system of the host Member State during their period of residence, students were 

 
65 Proposal for a Council Directive on the Right of Residence for Students, COM(89) 275 final – SYN 199, 26 
June 1989 (89/C 191/02), preamble and Article 1 (3).  
66 Ibid, Article 2 (2).  
67 The Adonnini report pointed at the debate on evidence of sufficient resources to live on as the main obstacle 
to an agreement on a general right of residence in the early 1980s. It is probably in the Addonini report that the 
crucial phrase ‘unreasonable burden’ was first articulated: ‘Citizens wanting to reside in a country other than 
their own should not become an unreasonable burden on the public purse in the host country. Where it is 
evident that such a citizen would incur a certain level of expenditure, it seems reasonable for the host country 
to take into account whether he is able to meet such expenditure.’ First report  to the European Council, 
Brussels 29/30 march 1985, published in Bull. EC Supplement 7/85, No. 22, p. 9.   
68 Proposal for a Council Directive on the right of residence, COM(89) 275 final, 26 June 1989, (89/C 191/04), 
preamble. Emphasis added.  
69 Ibid, Article 1. Emphasis added.  
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merely required to ‘assure’ the relevant national authority, by means of a declaration, that 

they possessed sufficient resources.70 

Inspired by the introduction of Union citizenship and anticipating the 

approaching enlargement of the Union, the Commission proposed in 2001 a single 

legislative act to remedy the ‘sector-by-sector, piecemeal approach’71 towards the right of 

residence that was taken by the existing body of regulations and directives covering 

workers, students, retirees and ‘other’ self-sufficient EU nationals. Despite its promise to 

‘simplify and strengthen the right of free movement of all Union citizens’, Directive 

2004/38 (‘Citizenship Directive’) maintained the distinction between the economically 

active and inactive Union citizens. The Commission proposed to grant an extended right 

of residence after six months to those engaged in ‘a gainful activity’ or ‘have sufficient 

resources and comprehensive sickness insurance’. As a derogation from the principle of 

equal treatment, Member States were not obliged to offer entitlement to social assistance 

on persons – apart from workers or self-employed – before they had acquired the right to 

permanent residence, which was then proposed to be set after four years. Both negotiations 

between the Parliament and the Council and the Court’s interim case law would have a 

decisive impact on the final provisions of the Citizenship Directive.72 The final text of the 

Citizenship Directive, for example, maintained the requirement to possess sufficient 

resources and a comprehensive sickness insurance for economically inactive Union 

citizens,73 but incorporated the principle, expressed by the Court in the 2001 Grzelczyk 

judgment, that recourse to social assistance could not ‘automatically’ lead to an expulsion 

measure.74 The preamble to the Directive suggests that beneficiaries of the right of 

residence should not be expelled ‘as long as they do not become an unreasonable burden on 

the social assistance system of the host member state’, for which assessment Member States 

are supposed to examine if the Union citizen’s claim is a case of temporary difficulties and 

take into account the duration of residence, the personal circumstances and the amount of 

aid granted.75 Equally important, the final version of the Directive only allows Member 

States to refuse social assistance during the first three months of residence, or longer in case 

of job-seekers, and to refuse grants and loans to students prior to the acquisition of the right 

of permanent residence.76 If follows then, from a systemic reading of the Directive, that all 

Union citizens – even when they are economically inactive – enjoy equal treatment with 

 
70 Compare articles 1 Directives 90/364/EEC and 90/365/EEC with Article 1 Directive 93/96/EC. Also note 
the difference between being a burden on the social security system and social assistance system in the 
proposals and the final versions of the Directives.  
71 Recital 5 of the proposal; recital 3 Directive 2004/38, the final ‘Citizenship Directive’. 
72 For the latter, see Dougan 2006; Davies 2016a, 11-12. 
73 Article 7(1)(b) Directive 2004/38. 
74 Recital 18 and Article 14 (3) Directive 2004/38. As discussed in the next section.  
75 Recital 16 Directive 2004/38. 
76 Article 24(2) Directive 2004/38. 
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respect to social assistance after three months of residence. Engagement, however, with the 

welfare state might affect the legality of their residence. The legitimacy for Member State 

authorities to attaching an expulsion measure to their welfare claim depends on the 

‘reasonableness’ of the burden they place on the welfare system.  

By introducing a right to permanent residence after five years of legal and 

continuous residence,  the Citizenship Directive introduced time as a relevant factor in 

governing residence and equal treatment.77 The Commission originally proposed to offer 

this ‘upgraded right of residence’ after four years of residence, considering this qualification 

period long enough to assume ‘that the Union citizen has developed close links with the 

host Member State and become an integral part of its society’.78 The period was extended 

to five years after negotiations in the Council.79 After acquiring the status of permanent 

residence, Union citizens enjoy an unconditional equality of access to the welfare system.80 

This outcome can be interpreted as meaning that after five years of legal and continuous 

residence, the aim of integration takes precedence over the financial reservations of 

Member States. In the words of Advocate-General Trstenjak, the status of permanent 

residence acknowledges that the Union citizen who acquires this status has settled there to 

such an extent that she should be allowed to integrate in the society of that Member State 

‘in the sense of a burden-sharing community’.81  

A conclusion to be reached from reading the Citizenship Directive is that it 

introduced for all Union citizens the possibility to earn social citizenship in the form of a 

progressive process towards access to the welfare system of another Member State. The 

language of the Directive emphasises both the closed nature of the national solidarity 

collective and the possibility for individual Union citizens to ‘bridge across’, either by 

employing ‘effective and genuine’ economic activities in the form of (self-)employment or 

by proving themselves to be economically self-sufficient. The very possibility of an 

individual becoming a ‘reasonable’ or ‘unreasonable’ burden on the host social assistance 

system reflects the threshold for Member States to either include the ‘deserving’ or exclude 

the ‘undeserving’ Union citizen. This image of Union social citizenship, as transpiring from 

Union legislation, defines the (discursive) parameters for national policies and practices 

that reflect neoliberal communitarian strategies: it allows a communitarian care of the 

 
77 Article 16 (1) Directive 2004/38. Article 16(3) provides that the continuity of residence is not interrupted by 
temporary absences of 6 months or even longer in specific circumstances. Once acquired, permanent residence 
can only be lost through absences longer than two consecutive years, so Article 16(4) provides. 
78 COM(2001) 257, 25 September 2001, OJ C270E.  
79 Elsewhere I discuss how the four year qualification period was extended to five years in order to overcome 
resistance from some Member States to include students in the acquisition of this right. D. Kramer, ‘Earning 
Social Citizenship in the European Union: Free Movement and Access to Social Assistance Benefits 
Reconstructed’ (2016b) 18 Cambridge Yearbook of European Legal Studies, 270-301, 296-297. 
80 Article 24 read in combination with Article 16 Directive 2004/38.  
81 Opinion Advocate General Trstenjak in C‑162/09, Lassal (7 October 2010), EU:C:2010:592, fn 33.  
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national welfare state with a neo-liberal emphasis on the individual’s responsibility to 

achieve membership of that welfare community.  

 

2. Constructing the ‘Reasonable Burden’; Constituting Union Social Citizenship 

 

In the previous section we have seen how, historically, the inherent tension between free 

movement and the bounded welfare state in the European Union was reconciled by 

granting the right to move and equal treatment only to the economically active and their 

family members to the exclusion of the economically inactive. Inspired by the establishment 

of Union citizenship (1992), which was ‘destined to become the fundamental status of 

nationals of the Member States’, the European Court of Justice extended the principle of 

equal treatment to all lawfully residing Union citizens.82 We have also seen, however, how 

the right of residence for economically inactive citizens has been conditioned by the 

requirements to have sufficient resources and a health care insurance in order to avoid them 

from becoming ‘a burden on the social assistance system of the host Member State’.83 In 

this light, it should first be stressed that the Court has always upheld the possibility for 

Member States to enforce these residence conditions with respect to Union citizens 

wishing to reside within their territory.84 In Baumbast (2002), the Court emphasised that 

these limitations and conditions to free movement are based on the idea that the exercise 

of the right of residence of Union citizens can be subordinated to the legitimate interests of 

the Member States, citing the preamble to Directive 90/364 that beneficiaries of the right 

of residence must not become an unreasonable burden on the public finances of the host 

Member State.85 In this respect, the Court has always left open the possibility for the host 

Member State to take the view that the Union citizen who applies for social assistance no 

longer fulfils the conditions of lawful residence.86 In such a case, however, the Member 

State had to withdraw the residence permit or take a measure to remove him.87 

 The status of Union citizenship, as established with the Treaty of Maastricht in 

1992, enabled the Court to apply the principle of proportionality and strike down Member 

States’ strict application of the residence conditions. Drawing on a teleological reading of 

Union citizenship as being ‘destined to become the fundamental status of nationals of the 

Member States’, the Court extended the principle of equal treatment to all lawfully residing 

 
82 Grzelczyk, para. 31. See also Martínez Sala, para. 63.  
83 eg Grzelczyk, para. 38.  
84 Grzelczyk, para. 38, Trojani, EU:C:2004:488, para. 33 and C-413/99, Baumbast (17 September 2002), 
EU:C:2002:493, para. 87.  
85 Baumbast, para. 90.  
86 Grzelczyk, para. 42.  
87 Ibid, but most clearly in Trojani, para. 45.  
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Union citizens in Martínez Sala (1998).88 ‘Purely’ on the basis of being a citizen of the 

Union, a national of another Member State, such as Mr Baumbast (2002), enjoyed a right 

to reside in another Member State’s territory.89 Attaching substantive meaning to this 

primary right of residence in the form of equal treatment within the host Member State, 

the Court stated in Grzelczyk (2001) that any Member State action related to the 

enforcement of residence conditions – i.e. terminating the right of residence or even 

expulsion – should not become the automatic consequence of a Union citizen’s recourse to 

social assistance.90 The Court established the doctrine that legitimate (financial) interests 

of Member States can limit Union citizens in exercising their free movement as long as 

such measures are proportionate in the light of the individual circumstances of the needy 

Union citizen. The Court refused to endorse any rigid action by Member States when 

enforcing residence condition, but derived, instead, ‘a certain degree of financial solidarity’ 

between those Union citizens and their host Member State from the residence directives’ 

common recital that beneficiaries of the right of residence should not become an 

‘unreasonable burden’ on the host social assistance system.91 Hence it was the basis of the 

word ‘unreasonable’ that national authorities have been required by the Court to embark 

on a case-by-case assessment in light of the moral economy of social entitlement gradually 

developed in the Court’s case law and later codified in the Citizenship Directive.92 

Therefore, the Court decided that Member States can only terminate residence 

when Union citizens become an unreasonable burden on the social assistance system of the 

host Member State. By doing so, the Court essentially opened up the two sides of the 

equation of earned citizenship by emphasising both the communitarian interest of 

sustaining a national welfare system and the possibility of the Union citizen-outsider to 

‘bridge across’ by demonstrating a behaviour that is worthy in the light of the conditions 

attached to their residence.93 In the case of Grzelczyk, for example, the Court appeared to 

attach importance to the factual circumstances of the relevant Union citizen who, as a 

French student in Belgium, had been self-supportive by taking on various minor jobs and 

obtaining credit facilities. It was only in his final, most demanding year of studies that he 

applied for payment of ‘minimex’, a minimum subsistence benefit that was granted to 

 
88 Martínez Sala, para. 63. See also Grzelczyk, para. 31.  
89 Baumbast, para. 84.  
90 Grzelczyk, paras 42-43. 
91 Ibid, para. 44. Emphasis added.  
92 See recital 16 and Article 7 Directive 2004/38.  
93 In the words of Dougan, the ‘unreasonable burden’-test forms the prime reflection of the principle that the 
closer the bond between the individual claimant and the Member State, the more secure will be the claimant’s 
right to reside, free from the fear of expulsion on economic or financial grounds and the more extensive his or 
her right to equal treatment within the host society as regards welfare and other social benefits. M. Dougan, 
‘Judicial Activism or Constitutional Interaction? Policymaking by the ECJ in the Field of Union Citizenship’ in 
H.-W. Micklitz and B. De Witte (eds), The European Court of Justice and the autonomy of the member states 
(Cambridge: Intersentia, 2012): 113-148, 124.  
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Belgian students in exactly the same circumstances.94 The Belgian authorities should have 

shown ‘a certain degree of financial solidarity’, particularly in the light of expected 

temporary nature of Grzelczyk’s difficulties.95 In Baumbast, the Court again emphasised the 

self-sufficiency of the Union citizen, who had sufficient resources, had been employed, had 

never been a burden on the public finances of the host Member State and even had a 

comprehensive sickness insurance. Hence, the sole fact that this sickness insurance did not 

cover emergency treatment in the UK could not form the basis for the UK to refuse the 

enjoyment of the right to reside as it would violate the principle of proportionality.96 By 

contrast, in the case of Trojani, in which it was clear that the relevant Union citizen was 

neither economically active nor in possession of sufficient resources, the Court made it 

clear that his claim to social assistance benefits could legitimate a removal measure.97 An 

outright rejection of this claim, however, would still violate the fundamental principle of 

equal treatment. 98  

The Court’s early citizenship case law therefore involved a close yet complex 

connection between a Union citizen’s right to reside and his broader economic and social 

conduct in the territory of his host Member State. One could argue that this case law drew 

on the normative idea of residential egalitarianism: the very reason that the conditions for 

lawful residence were formulated restrictively for the sake of ‘protecting’ the welfare system 

would also mean that those Union citizens residing in the territory of the Member State 

should be treated equally as long as their lawful residence is not terminated. Soon after the 

Martínez Sala case (1999), it was noted that this decision would encourage Member States 

to shift from challenging Union citizens’ rights to benefits to challenging their right to 

residence, which might ultimately lead to an even more restrictive regime: the battlefield 

moved from equality to the lawfulness of residence and this is, indeed, not necessarily a 

more strategic location for the migrant.99 However, as the Court made clear, the decision 

of terminating one’s residence was not to be taken light-heartedly, even when it is clear that 

the indigent Union citizen does no longer fulfil the residence requirements of the secondary 

legislation.  

 

 
94 Grzelczyk, paras 10, 11 and 29.  
95 Ibid, paras 44.  
96 Baumbast, paras 92 and 93.  
97 Trojani, paras 39-45.   
98 Ibid, paras 40 and 45. Trojani is perhaps the best example of how the ‘radical equality’ of the Court’s early 
case law could only be overturned by terminating lawful residence, see Tomuschat 2000. 
99 O'Leary 1999; see also Davies 2016b, 8. 
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3. The ‘Real Link’: Assessing the Economic Potential of the Workseeker 

The right to move freely within the territory of the Community in order to seek 

employment was initially not envisioned in the European Economic Community, as this 

right was conditioned upon the reception of an actual offer of employment.100 Community 

nationals moving in search of employment therefore did not qualify for equal treatment 

with regard to social and tax advantages.101 In the case of Antonissen however, the Court 

argued that a strict interpretation of this right would jeopardise the actual chances of a 

workseeker in another Member State and accordingly render the right of freedom of 

movement, which formed ‘one of the foundations of the Community’, ineffective.102 

Affirming the right to move freely and stay in another Member State for the purpose of 

seeking work, the Court ruled that it was not contrary to Union law to require a workseeker 

to leave after a reasonable period, unless s/he provides evidence that s/he continues to seek 

work and has ‘genuine chances of being engaged’.103 The potentially ‘extremely harsh’104 

consequences of this decision, and the requirement to have ‘genuine chances of being 

engaged’ in particular, became apparent in the case of Tsiotras. In this case, the Greek 

citizen concerned did not have a genuine chance – it was even ‘objectively impossible’ – to 

find employment in Germany due to occupational incapacity.105 Even though mr. Tsiotras 

had lived and worked in Germany since 1960, the fact that he lost his job in 1978 and was 

unemployed and received social security benefits at the moment of Greek accession in 1981 

meant that Union law did not offer him a right to remain in Germany.106  

The next question is whether this new criterion for the right to residence also 

justified a right to access to social benefits for workseekers. The Court stated in its Collins 

case (2004) that workseekers fall within the scope of Article 45 TFEU, which provides the 

general right to free movement for workers in the Union, and therefore enjoy the general 

right to equal treatment under that article.107 The Court was quick to make sure however, 

that equal treatment rights awarded to workseekers did not extend as far as those awarded 

to citizens who actually are employed or retain the status afterwards. It repeated its earlier 

distinction, made in Lebon, that workseekers qualify for equal treatment only as regards 

 
100 A declaration attached to the minutes of the meeting adopting Directive 68/360/EEC granted Community 
nationals a minimum residence period of three months for the purpose of seeking work, see case C-292/89, 
Antonissen, (26 February1991), ECLI:EU:C:1991:80, para.  17.  
101 See Case 316/85, Lebon (18 June 1987), ECLI:EU:C:1987:302, para.  26.  
102 Antonissen, paras 11-12.  
103 Antonissen, para.  22. Now codified in Article 14(4)(b) Citizenship Directive. Although not taken into 
consideration by the Court, it can be noted that upon the adoption of Directive 68/360/EEC, the Council 
already agreed that citizens of the Member States might go to another Member State for the simple purpose of 
seeking work and that they had three months to do so. See Antonissen, para.  17.  
104 Opinion Advocate-General Darmon in C-171/91, Tsiotras (26 May 1993), ECLI:EU:C:1993:215, para. 38. 
105 C-171/91, Tsiotras (26 May 1993), ECLI:EU:C:1993:215, paras 13-14.  
106 Ibid.  
107 C-138/02, Collins (23 March 2004), ECLI:EU:C:2004:172, paras 56-57.  
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access to employment, i.e. (assistance in) finding and accepting offers of employments, but 

not with regard to ‘social and tax advantages’ under Article 7(2) of Regulation 1612/68.108 

Hence the novelty in the Collins judgment, the Court’s finding that the establishment of 

Union citizenship makes it no longer possible to exclude from the scope of Article 45(2) 

benefits of a financial nature intended to facilitate such access to employment in the labour 

market of a Member State.109 Confronted with the coming into force of the Citizenship 

Directive, of which Article 24(2) explicitly excluded the award of social assistance to 

workseekers, the Court made clear in its Vatsouras judgment that workseekers are only 

entitled to benefits which facilitate access to employment and not to ‘social assistance’ in 

the sense of the Directive.110 The distinction between benefits facilitating access to the 

employment market and social assistance benefits could be made on the basis of the 

constituent elements of a benefit scheme and in particular its purposes and the conditions 

subject to which it is granted.111 

Citizenship, in sum, allowed the Court to award equal treatment as regards 

financial assistance that is intended to facilitate access to employment. Simultaneously 

however, the Court acknowledged that differences in treatment with respect to granting 

such workseeker’s benefits could be objectively justified.112 As justification, the Court 

allowed Member States to attach conditions to the reception of workseeker’s benefits that 

guarantee a ‘genuine link’ between the applicant and the ‘geographic employment market 

in question’.113 Such a link could, first, be established by the fact that the Union citizen 

concerned has, for a reasonable period, in fact genuinely sought work in the Member State 

in question,114 thereby implicitly addressing Member State concerns with respect to ‘benefit 

tourism’.115 Yet the Court had already made clear that Member States should consider a 

range of ‘representative elements’ when assessing the ‘real and effective degree of 

connection between the applicant […] and the geographic employment market’.116 The 

latter is illustrated in Ioaniddis (2005), where the Court specified that national authorities 

also have to assess whether a workseeking Union citizen is ‘in a position to establish a real 

 
108 Collins, para. 58. Lebon, para. 26. The award of (supplementary) social assistance to workers on the basis of 
equal treatment with respect to ‘social and tax advantages’ has been discussed in section 5.1.  
109 Collins, para. 63. Emphasis added.  
110 C-22/08 and C-23/08, Vatsouras (4 June 2009), ECLI:EU:C:2009:344, para. 45.  
111 Ibid, para.  41.  
112 For the application of this proportionality test see C-258/04, Ioannidis (2005), paras 31 and 32, and 
C-367/11, Prete (25 October 2012), ECLI:EU:C:2012:668, para.  52. 
113 D’Hoop, para.  38. It is important to notice that the genuine link test can already be distilled from Martínez 
Sala, where the Court reasoned with respect to a Union citizen who is formerly employed in that Member 
State and is ‘genuinely seeking work must also be considered a worker’, para. 32. 
114 Collins, paras 67 and 70. Emphasis added.  
115 As argued by the Commission in the Collins case, classifying the ‘real link’ a requirement intended to avoid 
‘the possibility of abuse by workseekers who are not genuine’,  para. 50. 
116 D’Hoop, para. 39. 
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link with the employment market of that State’.117 In this case, Belgium granted social 

benefits that aimed to facilitate, for young people, the transition from education to the 

employment market only to persons who obtained their diploma of completion of 

secondary education in Belgium. The Court deemed this condition too general and 

exclusive: the fact that the Union citizen in question had previously followed higher 

education in Belgium should have been considered by the authorities as an element that 

was also representative of his link with the Belgian employment market.118 Given this series 

of cases, it is no surprise that Dougan observed that, in the case of workseekers, the ‘real 

link’-test rationalised entitlement to those welfare benefits that directly relate to the 

individual’s future participation in the economic life of the host society.119 Later, in the case 

of Prete (2012), the Court required Member States to take into account all relevant factors 

when assessing the ‘real link’, now also explicitly adding ‘family circumstances’ and ‘close 

ties, in particular of a personal nature, with the host Member State’ as elements that may 

‘contribute to the appearance of a lasting connection between the claimant and the Member 

State in which she has newly established herself, including with the labour market of the 

latter.’120 While the case served as a reminder by the Court that workseeker’s benefits 

should be awarded on a case-by-case basis in the interest of Union citizens such as Ms. 

Prete, who was married to a national of that Member State, it would not be of any help to 

those moving to other Member States solely for job search.121 

In conclusion, the Court required Member States to develop a specific body of 

administrative law directed at a comprehensive and individualised assessment of a 

workseeker’s degree of connection to their geographical labour market and her chances of 

actually being engaged. The Court’s case law and its later implementation in the Citizenship 

Directive122 allowed the workseeker an extended right to reside, after an initial three 

months of residence, as long as she is actively and genuinely seeking employment and 

provides evidence of her chances of actually finding work. During this period of job 

hunting, equal treatment with respect to social benefits, albeit limited to those benefits 

facilitating access to the labour market, were made conditional on a wide variety of 

deservingness criteria, including the applicant’s individual’s moral behaviour as regards 

finding work, close ties of a personal nature with the host Member State and economic 

potential to enter a specific geographic employment market on the basis of tertiary 

 
117 Ioannidis, para.  33. Emphasis added.  
118 Ioannidis, para. 31 -33.  
119 M. Dougan, ‘The Court Helps Those Who Help Themselves … The Legal Status of Migrant Work-Seekers 
under Community Law in the Light of the Collins Judgment’  7 European Journal of Social Security 1, 7-34, 16. 
120 Prete, para. 50. 
121 A.P. Van der Mei, ‘Overview of Recent Cases before the Court of Justice of the European Union and the 
European Court of Human Rights (July – December 2012)’  15 European Journal of Social Security 1, 102-114, 
110-111. 
122 Article 14(4)(b) Citizenship Directive.  
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education. It follows that the Court’s jurisprudence adjudicating the right to residence of 

the workseeking Union citizen and the social rights she enjoys during this period of 

residence forms a particular manifestation of earned social citizenship: rights are based on 

deservingness criteria that assess the potential assimilation of the Union citizen into the 

welfare system of the host society in terms of future participation in economic life.123  

 

4. Deserving Students: Contribution, Integration and Prospective Contribution 

Over the years, the Court has gradually developed a wide ranging extensive right with 

respect to maintenance support for various groups of EU students. Especially with respect 

to equal entitlement to maintenance aid, we see a range of ways in which mobile students 

are considered ‘deserving’ of the country study finance system they draw on. It is important 

to realise, however, that the Court had already prohibited discriminatory obstacles ‘at the 

gate’ of higher education before the establishment of Union citizenship, such as differences 

with respect to tuition fees or funding intended to facilitate students’ access to higher 

education. This distinction, which the Court made when deciding its first student cases in 

the 1980s, between the costs of access to education and costs of maintenance support for 

students is still relevant today.124  

The Treaties have always clearly attributed the responsibility for the ‘content of 

teaching and the organisation of education systems’ to the Member States.125 While 

initially, for this reason, educational policies were considered to fall outside the scope of the 

Treaties, the Member States had committed themselves to collectively develop ‘a common 

policy of occupational training capable of contributing to the harmonious development 

both of national economies and of the Common Market’.126 In the Gravier-case (1985), the 

Court concluded with reference to this Article that access to vocational training was ‘not 

unconnected with Community law’ as this was ‘particularly likely to promote free 

movement of persons throughout the Community’.127 By enabling persons ‘to obtain a 

qualification in the Member State where they intend to work and by enabling them to 

complete their training and develop their particular talents in the Member State whose 

vocational training programmes include the special subject desired’.128 Vocational training 

 
123 As Dougan notes, the Court’s jurisprudence on welfare law not only demonstrates its willingness to help 
categories of Union citizens to ‘overcome temporary financial embarrassments’ but also those ‘who seem 
deserving of support because they are trying to better themselves in some orthodox economic way’. Dougan 31. 
124 Hoogeboom classifies the distinction between an ‘access’ regime and a regime applying to ‘study facilitating 
benefits’. Hoogenboom 102-108. 
125 See current Article 165 (1) TFEU. 
126 Article 128 EEC.  
127 C-293/83, Gravier (13 February 1985), ECLI:EU:C:1985:69, para.  24.  
128 Ibid. 
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was defined very broadly, essentially ‘any form of education which prepares for a 

qualification for a particular profession, trade or employment or which provides the 

necessary training and skills for such a profession, trade or employment’.129 The Court later 

considered university studies to fulfil these conditions.130 The consequence was that 

Member States were not allowed to charge different registration or tuition fees to students 

from other Member States.131 In a similar way as workseekers, students received social 

support from their host Member States in so far benefits facilitated access to education. In 

its Raulin judgement, the Court was explicit that students from another Member State 

enjoy equal treatment ‘in so far as the assistance granted is intended to cover enrolment fees 

and other costs of access to the course, regardless of how such assistance is calculated or the 

underlying philosophy’.132 Hence the Court made abundantly clear that benefits covering 

maintenance costs of students were excluded from the scope of the Treaty as this was both 

a matter of educational and social policy.133 As a result, Member States could legitimately 

derogate from the general non-discrimination principle in free movement law with respect 

to students and explicitly exclude them from the reception of maintenance grants.134  

In a relatively long but dynamic line of jurisprudence, the Court has nonetheless 

granted access to such maintenance support to specific groups of students. A first group of 

EU students consists of those who have a link, in one way or another, to a Member State’s 

labour market. Already during the 1980s, the Court reasoned that children of migrant 

workers must be eligible for student maintenance assistance in order to make it possible for 

those children to achieve integration in the society of the host country.135 With reference 

to Article 7(2) of Regulation 1612/68, the Court qualified maintenance aid for studies as a 

‘social advantage’ to which migrant workers and their family members should enjoy equal 

access.136 The same reasoning applies to students who, while not actually residing or 

 
129 Ibid, para. 30. 
130 C-24/86, Blaizot (2 February 1988), ECLI:EU:C:1988:43.  
131 Gravier, para. 26.  
132 C-357-89, Raulin (26 February 1988), ECLI:EU:C:1992:87, para. 28. Interestingly, the Court even pushed 
the national court, hence the national authorities, to determine the proportion of the general ‘basic grant’ 
granted to students in the Netherlands that is intended to cover the costs of access to vocational training. Ibid. 
This judgment would lead the Dutch authorities to introduce the so-called ‘Raulin-compensation’, an 
allowance specifically granted to foreign Union nationals studying in the Netherlands.   
133 Lair, para. 15. C-197/86, Brown (21 June 1988), ECLI:EU:C:1988:323, para. 19. 
134 Article 3 Directive 93/96 (Students’ Directive).  
135 C-389/87, Echternach and Moritz (15 march 1989), ECLI:EU:C:1989:130, para. 35. It should be noted 
however that this already followed from Casagranda, where the Court ruled that the rule laid down in Article 
12 of Regulation 1612/68 – that the children of EEC workers should be admitted to educational courses ‘under 
the same conditions as the nationals of that state’ – included equal provision of educational grands, C-9/74, 
Casagrande (3 July 1974), ECLI:EU:C:1974:74.  
136 The Court found in Lair that a grant awarded for maintenance and training with a view to the pursuit of 
university studies leading to a professional qualification constitutes a ‘social advantage’ within the meaning of 
Article 7 (2) of Regulation 1612/68, para. 28.  
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studying in a certain Member State, have a family member who is a migrant worker137 or 

a cross-border worker in another Member State:138 they become entitled to maintenance 

aid from a Member State due to the economic activity of a family member in that Member 

State. Importantly, however, students themselves, too, can qualify as ‘workers’ under EU 

law when they take up (part-time) employment in the Member State of their study. The 

possibility to enjoy such ‘overlapping’ statuses – as both student and worker – was 

confirmed by the Court in its L.N. judgment.139 Additionally, in certain narrowly specified 

cases, workers can retain their worker status when they engage in full-time study: when 

there is a link between the previous occupational activity and the studies in question140 or 

when involuntary unemployment obliges the migrant worker to undertake vocational 

retraining in another field of activity.141 Labour market activity by the student or a family 

member, in other words, provides an almost unconditional access to the study finance 

system of a Member State. In those scenarios, even the derogation clause of Article 24(2) 

of the Citizenship Directive, which explicitly excludes students from the reception of 

maintenance aid during their first five years of residence, cannot be relied upon by Member 

States.142 The Court has legitimated this unconditional and full equal treatment for (cross-

border) workers by the fact that ‘through the taxes […] he pays in the host Member State 

by virtue of his employment, the migrant worker also contributes to the financing of the 

social policies of that State.’143 The right to equal treatment for the (children of) 

economically active is therefore explained by De Witte as a juste retour for economic 

engagement with the labour market and, hence, based on the legitimating rationale of 

(financial) contribution delivered by the worker.144 This is supported by the Court’s 

suggestion that to avoid the risk of ‘study grant forum shopping’ a Member State could 

make the reception of financial aid to a non-resident student subject to the condition that 

his or her parents have actually worked in its labour market for a certain minimum period 

 
137 C-308/89, Di Leo (30 November 1990), ECLI:EU:C:1990:400, para. 15, and C-3/90, Bernini (26 February 
1992), ECLI:EU:C:1992:89, paras 28-29. 
138 C-337/97, Meeusen (8 June 1999), ECLI:EU:C:1999:284, para. 25.  
139 C-46/12, L.N. (21 February 2013), ECLI:EU:C:2013:97, para. 47.  
140 Lair, para.  37. Although the Court has later rejected submissions where the connection between previous 
employment and a vocational course was presented as constituting a ‘real link’ with the geographical labour 
market. Case C-158/07, Förster (18 November 2008), EU:C:2008:630, paras 30-31. 
141 Raulin, para. 21. 
142 This interpretation can also be drawn from Article 24(2) itself, exempting from the derogation ‘workers, 
self-employed persons, persons who retain such status and members of their families’.  
143 C-542/09, Commission v. Netherlands (14 June 2012), ECLI:EU:C:2012:346, para. 66. Section 5.4.4 explains 
in further detail how the Court was provoked by the Dutch government to justify why integration 
requirements could not be imposed on workers or their family members. 
144 Floris de Witte, "Who Funds the Mobile Student? Shedding Some Light on the Normative Assumptions 
Underlying Eu Free Movement Law: Commission V. Netherlands," Common Market Law Review 50, no. 1 
(2013): 209. In this view, temporary economic inactivity for reasons of educational (re)training could be 
mutually advantageous once such a worker makes a (more efficient) return in the labour force of the host 
Member State. De Witte 2015, 95-96.  
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of time.145 Of course, the assumption of contribution that seems to underpin this line of 

cases sits awkwardly with the Kempf judgment, from which follows that participation in 

the labour market, rather than effective net-contribution to the welfare system, serves as 

the moral ground for granting social membership to mobile workers.146 

 A second group of EU students can rely on their integration, in deeper socio-

cultural terms, into the society of their host Member State. While, as we have seen, students 

who are unconnected to a host Member State’s labour market could be excluded from the 

reception of maintenance support, this changed with the introduction of Union citizenship 

and the Court’s progressive interpretation of this status in its Bidar judgment (2005). Just 

as invited to do so by the referring British court, the introduction of Union citizenship 

allowed the Court to explicitly overturn its earlier case law and declare maintenance 

support to fall inside the scope of the Treaties: when awarding maintenance support to 

students, Member States were, in principle, no longer allowed to discriminate on the basis 

of nationality.147 However, in order not to affect ‘the overall level of assistance’ granted by 

the member State, the Court allowed Member States to grant student support only to those 

students ‘who have demonstrated a certain degree of integration into the society of that 

State’.148 This integration-test could be seen as an attempt by the Court to capture an 

alternative, non-economic type of reciprocity through which economically inactive Union 

citizens become deserving members of a national solidarity collective in more intangible 

socio-cultural terms.149 The idea is that integration in a society – as evidenced by a range 

of economic, social or cultural connecting factors – trumps financial considerations with 

respect to the sustainability of the welfare system.150 Perhaps surprisingly for this reason, 

is the fact that the Court subsequently accepted in its Förster judgment that requiring a 

period of five years’ uninterrupted residence would be appropriate for Member States to 

guarantee the integration of a student into their society.151 As a result, Member States can 

 
145 C-20/12, Giersch (20 June 2013), ECLI:EU:C:2013:411, para. 80. After Luxembourg imposed a five years’ 
minimum and continuous working period, this condition failed to satisfy the proportionality test in the case of 
Linara Verruga, C-238/15 (14 December 2016), ECLI:EU:C:2016:949, paras 68-69. It should be noticed 
however, that the Court appears to accept the five years of work criterion in principle, but rather scrutinises 
the rigid application of this criterion by the Luxembourg authorities, who did not allow even small breaks 
during this five years’ period. 
146 See section 5.1 above.  
147 C-209/03, Bidar (15 March 2005), ECLI:EU:C:2005:169, paras 38-42, 48. 
148 Bidar, paras 56 and 57. 
149 De Witte 2015, 163. 
150 Importantly, however, such assessments boil down to the question whether elements demonstrating ‘a 
degree of integration’ trump financial considerations with respect to the sustainability of the welfare system 
and are, therefore, still inherently economic. As Neuvonen argues, since the ‘degree of integration’ was derived 
from the ‘unreasonable burden’ test, the Court still failed to provide a genuinely non-economic criterion for 
legitimate differential treatment between EU citizens. Neuvonen 2016, 72.  
151 Förster, para.  52. Of course, the Court did so in reference to Article 24(2) Directive 2004/38, which 
excludes EU students from maintenance grants before they acquire permanent residence status.  
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solely rely on ‘mere presence’ for a ‘certain time’, with five years of uninterrupted residence 

serving as a threshold, to award maintenance support to economically inactive EU 

students.152 In cases concerning the export of such benefits, however, the Court has 

required Member States to also incorporate ‘other social and economic factors’ than only 

time and residence. Nationality, prior education, family ties, employment, language skills 

have been explicitly mentioned as relevant factors.153 Here we find ‘short stories’ about 

personal characteristics, conduct and motives that – at the end of the day – determine if 

students are deserving of maintenance support from a Member State.154  

Future participation in the labour market can also work as a justification for the 

allocation of student maintenance support within the internal market. Of course, if a 

certain perception of students as ‘future economic contributors’ already shined through in 

earlier cases,155 this would be even more valid for Grzelczyk, where the student’s financial 

problems in his final year of studies were assumed to be only ‘temporary’ by the Court.156 

In more recent Court proceedings, however, explicit  ‘rate of return’ reasoning have 

featured more explicitly and the Court accepted, in principle, the legal relevance of 

assessing the probability that students make a contribution to the economy and welfare 

system of the Member State that grants those students financial support. The 2013 

Giersch judgment is probably most illuminating. In this case, the Luxembourg 

government explained the socio-political objective behind granting aid for higher 

education studies as to ‘significantly increase the proportion of Luxembourg residents 

with a higher education degree’ which was urgently needed for a successful transition of 

the Luxembourg economy to a ‘knowledge-based economy.’157 With this objective in 

mind, Luxembourg decided to grant financial aid only to students who at the moment of 

embarking their studies actually reside on Luxembourg territory.158 In its judgment, the 

Court considers the residence condition ‘appropriate’ for ensuring – in the words of 

Advocate General Mengozzi – a minimum ‘investment return’:159 students who are 

resident in Luxembourg at the moment that they are about to embark on their higher 

 
152 This observation, that the solidarity transpiring from Union citizenship can be accumulated by presence 
over time led Somek to his famous critique: ‘one does not […] integrate into a society and begin to belong 
simply by being there. There is something disturbingly autistic about Union citizenship.’ Somek 2007, 814.  
153 C-523/11 and C-585/11, Prinz and Seeberger (18 July 2013), EU:C:2013:524, para.  38.  
154 S. Barbou des Places, "The Integrated Person in Eu Law," in Constructing the Person in Eu Law: Rights, 
Roles, Identities, ed. Loïc Azoulai, S. Barbou des Places, and E. Pataut (Oxford: Hart Publishing, 2016), 191-92. 
155 O’Leary refers to Lawrie-Brun and Raulin S.o. O'Leary, ‘Developing an Ever Closer Union between the 
Peoples of Europe? A Reappraisal of the Case Law of the Court of Justice on the Free Movement of Persons 
and EU Citizenship’ (2008) 27 Yearbook of European Law 1, 167 - 193, 176 fn 139. 
156 Grzelczyk, para. 44. 
157 Giersch, para. 48. 
158 Opinion Advocate-General Mengozzi in C-20/12, Giersch (7 February 2013), ECLI:EU:C:2013:70, paras 37-
38. In the Court’s judgment, Giersch, paras 48-49. 
159 Opinion Giersch, para. 62. 
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education studies may be more likely than non-resident students to settle and work in 

Luxembourg after completing their studies, even if those studies were undertaken 

abroad.160 While ultimately failing the proportionality test for being too exclusive, the 

Court considered Luxembourg’s residence criterion nonetheless suitable for ensuring a 

‘reasonable probability that the recipients of [student] aid return to settle in Luxembourg 

and make themselves available to the labour market of that Member State, in order to 

contribute to its economic development’.161 By implicitly endorsing such a ‘homecoming 

criterion’ as a condition for access to student benefits, the Court essentially accepts that 

not only current economic or prior social ties, but also prospective economic ties justify 

access to student benefits.162 In the words of De Witte, ‘Member States must be able to 

extract a return upon their investment in the young student’.163 Seen from a meta-

sociological level, we have entered a capitalist – discursively even explicitly so with the 

fashionable concept of ‘human capital’ – stage of biopolitics in which states invest their 

(limited) resources in specific bodies which – despite being spread out over the world – 

remain tied to their investor state. Processes of life – education – have become part of a 

political economy and are now matters of investment, to be judged upon using the criteria 

of economic return.164  

 To sum up, transnational access to student support in the European Union might 

not meet the model of ‘earned social citizenship’ in a narrow sense, i.e. social membership 

derived from individualised economic performance metrics, but it does reflect assumptions 

about students who ‘deserve’ financial support in a variety of ways. EU students who are 

not already deemed social members on the basis of their nationality or (long-term) 

residence, can earn access to financial support through contribution to the financing the 

tax and social security system, either directly or by their parents, through demonstrating 

integration into the society in more cultural and social ways or through expected, future 

returns to a Member State’s educational investment.   

 

4. Gradual Earning and the Moralisation of Time 

 

 
160 Giersch, para. 67.  
161 Giersch, para. 77. 
162 In the field of healthcare, the Court has accepted the condition imposed on recipients of bursaries for 
specialist doctor training in another Member State to practice for a specific in the awarding Member State, 
failing which they have to repay 70 percent of the amount awarded to them. C-419/16, Simma Federspiel (20 
December 2017), ECLI:EU:C:2017:997. 
163 De Witte 2015, 166. This investment logic is heavily criticised by Hoogenboom 2016, 147-149. 
164 See also M. Simons, ‘Learning as Investment: Notes on governmentality and biopolitics’ (2006) 38 
Educational Philosophy and Theory 4, 523-540. 
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This section proceeds by reviewing the Court’s recent line of case law with respect to Union 

citizens’ access to social benefits in the light of its earlier case law. In this period we witness 

a retreat from the Court’s former judicial activism, as expressed by its reluctance to extend 

the same principles it adopted to award transnational welfare rights to indigent Union 

citizens in its earlier case law to individuals who are considered less worthy in economic, 

social and cultural ways and thereby fail to meet the thresholds of probation constituted by 

Union citizenship. The judgments, in other words, highlight earned social citizenship as a 

technique of exclusion – rather than inclusion. To support this claim, three trends in the 

recent case law will be discussed thematically. First, we witness a retreat from the earlier 

central role the Court assigned to the individual circumstances of the Union citizen. 

Instead, the emerging emphasis the Court places on the various ‘stages’ of the newly 

emerging ‘gradual system’ for access to social assistance signals an objectification of the 

thresholds for earning social citizenship. Secondly, we observe a moralisation of Union 

citizenship with a renewed emphasis of on the Union citizen’s worthiness in the light of 

socio-economic activity, socio-cultural integration and law obedience. Finally, the third 

subsection hints at a possible departure from the Court’s earlier aspiration of residential 

egalitarianism, being replaced by stratified membership within the welfare state territory.  

1. Towards a ‘Gradual System’ of Earned Social Citizenship 

It should be reminded that in its early citizenship case law, the Court expected from 

Member State authorities to make an individualised proportionate decision on the Union 

citizen’s worthiness of financial solidarity. In more recent case law, the thresholds for 

Union citizens to earn their social citizenship in another Member State are increasingly 

determined by the ‘gradual system’ of the Citizenship Directive, which was supposed to be 

implemented in 2006, i.e. after the foundational cases discussed in section 5.2.2. The Court 

sees the Directive as safeguarding the right to residence and access to social assistance and 

also internalises the ‘individualised assessment’ within this ‘gradual system’. The leap 

towards this new approach was made in Ziolkowski and Szeja (2011), where the Court 

noted that ‘the directive introduced a gradual system as regards the right of residence in the 

host Member State, which reproduces, in essence, the stages and conditions set out in the 

various instruments of European Union law and case-law preceding the directive and 

culminates in the right of permanent residence’.165 The regime for economically active 

citizens continues to apply; those qualifying as ‘worker’ in the meaning of Union law have 

an almost unconditional right of residence and equal treatment.166 While Union citizens 

who lose their job within their first year retain their status as ‘worker’ for six months, those 

 
165 C-424/10 and C-425/10, Ziolkowski and Szeja (21 December 2011), EU:C:2011:866, para. 38. 
166 Subject to the express exceptions of Article 27 Citizenship Directive. 
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who work continuously for more than a year can retain, in principle, their status for 

indefinite period.167 On a more general level, the Directive makes a distinction between 

short-term residents, mid-term residents and permanent residents. This subsection 

discusses the first two stages and the next subsection the third and permanent stage of 

residence.  

The first stage in the gradual system is reserved for ‘short-term’ residents. Their 

legal position is defined in Article 24(2) of the Citizenship Directive and forms an 

expression of the idea that social differentiation is tolerable only for ‘those who in a real 

sense are temporary guests’.168 This provision seems quite clear: Member States can 

derogate from the principle of equal treatment by not conferring entitlement to social 

assistance during the first three months of a Union citizen’s residence or longer in case the 

Union citizen continues to look for a job.169 Importantly, workers and their family 

members are excluded from this derogation and immediately qualify for (supplementary) 

social assistance benefits.170 Some confusion was caused by the Brey case (2013). In this 

judgment, the Court scrutinized Austria’s decision to reject a supplementary pension 

benefit to a retired German couple who applied for this benefit already during their first 

month of residence. The essential problem for the Court was that the Austrian authorities 

based their rejection on the residence conditions of Article 7(1)(b) – the requirement to 

have sufficient resources – and not on the derogation from the principle of equal treatment 

as provided by Article 24(2).171 Doing this, the Austrian authorities automatically precluded 

the Union citizen from receiving a benefit regardless of the burden that would place on its 

social assistance system ‘even for the period following the first three months of residence 

referred to in Article 24(2)’.172 Should the Austrian authorities have based their refusal of 

supplementary pension benefits to the Brey couple on 24(2), the outcome could have been 

different, that is, at least for their first three months of residence in Austria.   

 The possibility to refuse non-contributory welfare benefits to ‘short-term’ 

residents indeed follows from the later García-Nieto judgment (2016). In casu, the Court 

faced the question if a Member State can exclude from entitlement to non-contributory 

welfare benefits Union citizens who reside shorter than three months and are neither 

employed or self-employed. The relevant German authority responsible for social benefits 

had denied these benefits to a father and his son for an initial period as they resided shorter 

 
167 Articles 7 (3)(c) and 7(3)(b) Citizenship Directive respectively.  
168 Hammar 1990, 54. 
169 Article 24(2) Citizenship Directive. 
170 This follows from the last sentence of Article 24(2), which excludes ‘workers, self-employed persons, 
persons who retain such status and members of their families’, and consideration 21 of the Citizenship 
Directive. This can also be derived from Article 7(2) of Regulation 2011/492 according to which workers enjoy 
the same social and tax advantages as national workers.   
171 C-140/12, Brey (19 September 2013), EU:C:2013:565, para. 27. 
172 Ibid, paras 76-77.  



 

132 

 

Chapter 5: Earning Social Citizenship in Union Law and Jurisprudence 

than three months in Germany and were neither working nor self-employed. Although 

they enjoyed a right to residence during this period on the basis of Article 6 (1) of the 

Citizenship Directive, so the Court reasoned, the host Member State may rely on the 

derogation from the principle of equal treatment under Article 24 (2) of the Directive.173 

Since the host Member States may not demand from Union citizens in this first period to 

have sufficient means of subsistence and personal medical cover, it is legitimate, according 

to the Court, not to require those Member States to be responsible for those citizens during 

this period. A different interpretation would run counter to the objective of maintaining 

the ‘financial equilibrium of the social assistance systems of the Member States’.174 In an 

attempt to incorporate the ‘individual assessment’ as required by its Brey judgment, the 

Court repeated its logic in Alimanovic (2015) by not requiring this in the current situation, 

by stating that the Citizenship Directive itself already provides for a gradual build-up of 

social rights while taking account of individual circumstances.175 Hence the Court appears 

to reward Germany’s straightforward application of the rules contained in the Citizenship 

Directive with the objective to create ‘legal certainty and transparency’ in the contested field 

of Union citizens’ welfare rights176 with, however, a rather uncompromising result: short-

term residents requesting social assistance are unreasonable burdens per se.177  

The second stage of the ‘gradual system’ of social citizenship for economically 

inactive Union citizens covers the residence period between three months and five years. 

Early citizenship case law was relatively consistent. From the mere application for social 

assistance, Member States could draw the conclusion that the residence condition of self-

sufficiency was no longer fulfilled, but this decision could not be taken light-heartedly and 

had to be preceded by an individual assessment.178 This requirement was taken to the 

extreme in the Brey case when the Court established that national authorities, when 

making decisions on the sufficiency of Union citizens’ resources in the context of lawful 

residence, have to carry out ‘an overall assessment of the specific burden which granting 

that benefit would place on the national social assistance system as a whole, by reference to 

the personal circumstances characterising the individual situation of the person 

 
173 García-Nieto, EU:C:2016:114, para. 43.  
174 Ibid, para. 45.  
175 Ibid, paras 46-48. A discussion of this reasoning is provided in the next section.  
176 Ibid, para. 49. It should be remarked that Germany diligently granted the Union citizens involved the 
subsistence benefits after three months of residence. Ibid, para. 30.  
177 The Court can be criticised, first, for the counter-intuitive assertion that the personal circumstances of each 
applicant are safeguarded within the gradual system for the right of access to social assistance and, secondly, for 
neglecting the possibility that father and son had a right to social assistance as family members of a worker. For 
this argument see D. Kramer, ‘Short-term Residence, Social Benefits and the Family; an Analysis of Case C-
299/14 (García-Nieto and others)’ on European Law Blog, 2016c, Published electronically: 
http://europeanlawblog.eu/2016/03/09/short-term-residence-social-benefits-and-the-family-an-analysis-of-
case-c-29914-garcia-nieto-and-others/.  
178 See section 5.2.2. 
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concerned.’179 Any mechanism that automatically barred economically inactive Union 

citizens from receiving a social security benefit, so the Court concluded, would prevent 

national authorities from carrying out this comprehensive personal assessment.180  

In Dano, by contrast, the Court stated that Union citizens who do not have a right 

of residence under the Citizenship Directive can be excluded from social assistance 

benefits.181 Rather than probing into the actual decision-making process of national 

authorities, as it did in Brey, the Court simply followed the findings of the referring German 

court that the applicants do not have sufficient resources ‘and thus cannot claim a right of 

residence in the host Member State’.182 This conclusion was supported, according to the 

Court, by the objective behind Article 7(1)(b) to prevent economically inactive Union 

citizens from using the host Member State’s welfare system to fund their means of 

subsistence.183 Although the Court remarks that ‘the financial situation of each person 

should be examined specifically, without taking account of the benefits claimed’,184 this is 

the closest it comes to the requirements of a comprehensive personal assessment, including 

factors such as the duration of residence and close personal ties, and an individual 

proportionality test, that had taken centre stage in its earlier case law.185 Whether the Court 

thereby assumed that the national authorities had duly conducted a personalised assessment 

before terminating her residence,186 it indirectly applied a proportionality test to the facts 

of the case187 or simply nullified the autonomous worth of the individual assessment all 

together188 cannot be clearly inferred from the text of the case. Fact is though, that in Dano 

the Court did not ‘soften’ the consequential relations between a lack of sufficient resources, 

hence, not being able to claim a right to residence and, therefore, not being able to rely on 

the principle of equal treatment by requiring national authorities to investigate the 

 
179 Brey, EU:C:2013:565, para. 64.  
180 This assessment is not only required by the Article 7(1)(b) and 8(4) of the Directive but also by the principle 
of proportionality. Ibid, para. 70.  
181 Dano, EU:C:2014:2358, para. 82.  
182 Ibid, para. 81. Emphasis added.  
183 Ibid, paras 75-76.  
184 Ibid, para. 80. Emphasis added.  
185 In the context of minimum subsistence benefits, Brey, EU:C:2013:565, para. 69. In the context of tide-over 
allowances, Prete, paras 50 and 51. In the context of the exportability of study finance, Prinz and Seeberger, 
para. 38. See further, sections 5.2.III and IV.  
186 It is important to mention that the Court simply followed the findings of the referring German court that 
ms. Dano did not have sufficient resources and thus no right to residence under the Citizenship Directive. 
Dano, EU:C:2014:2358, para. 81.  
187 H. Verschueren, ‘Preventing "Benefit Tourism" in the EU: a Narrow or a Broad Interpretation of the 
Possibilities Offered by the ECJ in Dano?’ (2015) 52 Common Market Law Review 2, 363-390, 374. 
188 Nic Shuibhne 2015, 913. This ‘broad’ interpretation can definitely be derived from the rhetoric of the 
judgement, especially when reading is confined to the dictum, and might serve as a justification for Member 
States to refuse social benefits to all economically inactive Union citizens who lack sufficient resources. 
Verschueren 2015, 380. 
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subjective circumstances of the Union citizen as was the case in the Court’s early citizenship 

case law.189 

The interpretation that the Court fully abandoned the individual assessment is 

unlikely in light of subsequent case law of the Court. The individual assessment found its 

way back in Alimanovic (2015), albeit in a somewhat curious way. After having worked in 

temporary jobs for a period of 11 months, mother and daughter Alimanovic, both 

possessing the Swedish nationality, were only granted social benefits for half a year by the 

German authorities. The Court essentially endorsed the German rules governing this 

decision. Since Article 7(3)(c) of the Citizenship Directive allows economically active 

Union citizens to retain their status as worker for a period of six months after becoming 

involuntarily unemployed within the first 12 months of residence, it is only during these 

months that Member States are required to grant social assistance.190 After this six months’ 

period, Union citizens can retain their right to residence as work-seekers, but the 

derogation of Article 24(2) no longer requires Member States grant them social 

assistance.191 The Court did not require national authorities to make an individual 

assessment in these circumstances, although it acknowledged that it had previously held 

that account should be taken of the individual situation before Member States adopt 

expulsion measures or find that a person forms an unreasonable burden on its social 

assistance system.192 By taking into consideration ‘various factors characterising the 

individual situation of each applicant for social assistance and, in particular, the duration of 

the exercise of any economic activity’, the Court considered the Citizenship Directive 

itself  to establish a ‘gradual system’ as regards the retention of the status of worker which 

seeks to safeguard the right of residence and access to social assistance.193 According to the 

Court, therefore, the Citizenship Directive itself already embodied an individualised 

assessment, as a result of which an ‘automatic exclusionary mechanism’, as explicitly 

prohibited by Brey, is allowed when a national rule is compatible with the ‘gradual system’ 

that is established by the Citizenship Directive.194 Probably a relief to national 

administrative authorities, the case represents a clear objectification of the proportionality-

test in the context of short-term workers. Rather than an extensive individual 

 
189 Somek 2007, 795. 
190 Alimanovic, EU:C:2015:597, para. 53.  
191 Ibid, para. 57.  
192 Ibid, para. 59.  
193 Ibid, para. 60. Emphasis added.  
194 This interpretation can be criticised for failing to explain how, in the words of the Court, the Directive 
takes account of ‘factors characterising the individual situation of each applicant for social assistance’. Ibid, para. 
60. The fact, for example, that mother Alimanovic was born in Bosnia and Herzegovina and her children were 
born in Germany between 1994 and 1999 hints at her possible history in Germany as a refugee, escaping the 
violent conflict in her home country. These circumstances may potentially reflect a connection with German 
society and hint at the existence of family relations, circumstances which can impossibly be taken into account 
by the Directive. 
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circumstances assessment, proportionality is merely guided by the parameters of economic 

activity and time laid down in secondary legislation.195  

 In the case of Commission v UK, lastly, the Court was asked to assess the 

compatibility of the so-called ‘right to reside test’ as it was applied by various welfare 

authorities in the United Kingdom with EU law. The case was confined to the question 

whether relevant authorities can verify the lawful residence of economically inactive Union 

citizens when they claim child benefit or child tax credit but has broader implications for 

their access to social benefits. The Court considered the UK’s requirement for Union 

citizens to possess a right to reside when applying for social benefits indirectly 

discriminatory.196 However, it considered this difference in treatment with nationals 

applying justified by the legitimate interest of protecting the finances of the host Member 

State, especially as granting social benefits to economically inactive persons ‘could have 

consequences for the overall level of assistance which may be accorded by that State’.197 The 

Court then discusses the proportionality of the ‘right to reside test’ in the context of Article 

14(2) of the Citizenship Directive. Here, the Court appears to limit its proportionality 

assessment to the alleged systematic nature of the verification process, finding that because 

it is only in specific cases that claimants are required to prove that they in fact enjoy a right 

to reside in the UK territory this process is not carried out systematically.198 The Court 

thereby neglects the Advocate General’s submission that the economically inactive Union 

citizen may not automatically be denied lawful residence when claiming social benefits, but 

only when she has become ‘an excessive burden’, which requires taking account of the 

circumstances of the particular case.199 A closer look at the administrative procedure reveals 

that the welfare authority carries out an individual assessment of personal circumstances, 

‘including in relation to the social security contributions which he has paid and to whether 

he is actively seeking employment and whether he has a genuine chance of being 

engaged’.200 In addition to being rather limited in the context of the criteria developed by 

the Court and formulated in recital 16 of the Citizenship Directive for establishing an 

‘unreasonable burden’, these criteria used by the UK administration appear those developed 

 
195 That this interpretation was not a straight-forward one follows from the Opinion Advocate General 
Wathelet, who challenged an automatic exclusion from social assistance after a period of work in the host 
Member State, emphasising the need of an ‘individual circumstances’ or a ‘real link’ test, C-67/14, Alimanovic 
(26 March 2015), ECLI:EU:C:2015:210, paras 99-111.  
196 Commission v. UK, EU:C:2016:436, paras 76-77.  
197 Ibid., paras 79-80.  
198 Ibid., paras 83-84.  
199 Opinion Advocate General Cruz Villalón in C-308/14, Commission v. UK  (6 October 2015), 
EU:C:2015:666, para. 97. Emphasis in original.    
200 Commission v. UK, EU:C:2016:436, para. 53. 
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in the context of job-seeker’s allowances and not of terminating residence on the basis of 

residence conditions.201  

In conclusion, the Dano-line of jurisprudence meant a downgrade of the formerly 

central place of the individual assessment in the early case law.202 We can observe a trend 

towards objectification of the process of earning citizenship that is reflected by the Court’s 

assumption that the Citizenship Directive already takes into account the personal 

circumstances of the Union citizen. Indeed, the ‘bridging effort’ expected from Union 

citizens has become standardised, laid down in the ‘transparent’ thresholds of a ‘gradual 

system’, rather than being made dependent on the subjective circumstances of the 

individuals concerned. Alimanovic and García-Nieto then resonate the reasoning on legal 

certainty and transparency visible in Förster, which entailed a similar objectification of the 

criterion of ‘a degree of integration’ purely on the basis of a residence requirement.203 

Although the limits to this approach are formulated in recital 16 of the Citizenship 

Directive, citing both temporal difficulties and personal circumstances as factors to be 

examined by the Member State, the recent case law on social benefits appears rather lenient 

towards rather stripped down versions of the individual assessment, limited to factors and 

criteria of a purely economic nature. 

 

2. Beyond ‘Mere Being’: The Moralisation of Lawful Residence 

As the ultimate stage of the gradual system of the Citizenship Directive, Union citizens can 

earn permanent residence in their host Member State. Permanent residence status grants 

the Union citizen full equal treatment with respect to social rights, that is to say the 

enjoyment of social citizenship in its full Marshallian meaning.204 However, can financial 

solidarity be earned by a Union citizen through ‘mere presence’ in another Member State? 

The Citizenship Directive is somewhat ambiguous on this question. Article 16 requires 

legal and continuous residence,205 while Article 19 seems to grant Member State 

administrations only the possibility to verify the duration of residence when issuing eligible 

Union citizens with a document certifying permanent residence. The idea that residence 

alone can foster integration and social solidarity bonds has been met with resistance for its 

 
201 C-138/02, Collins (23 March 2004), EU:C:2004:172, para. 67.  
202 Nic Shuibhne 2015, 913. 
203 Förster, paras 50 and 57.  
204 Article 24 read in combination with Article 16 Directive 2004/38.  
205 Article 16(3) permits absences not exceeding six months a year and longer absences in a limited number of 
special circumstances. 
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possible consequences for national solidarity systems.206 This concern was famously raised 

by Somek in 2007, who submitted that the only true connecting factor in the citizenship 

case law of the Court creating transnational solidarity is ‘quite simply, being and time, that 

is, presence in a Member State.’207 Hence, imagine a situation in which Ms. Dano did not 

apply for social assistance and instead spent five consecutive years in Germany without 

becoming a burden on the social assistance system while living in conditions that were 

considered (far) below the social standards prevailing in German society. What would be 

the proper criteria, rules and procedures for assessing her right to permanent residence 

status? Probably, she would not have been subject to an expulsion measure, as she had never 

engaged with welfare or migration authorities, but should it therefore be assumed that she 

had sufficient resources and complied with the residence conditions? On the basis of early 

citizenship case law this question could be answered in the affirmative: not only was a 

Member State urged to take an explicit measure before lawful residence to end,208 implying 

that lawful residence exists up to that point, but also a period of mere residence had been 

considered indicative for a genuine link with society.209 This view is shared by Advocate-

General Wathelet in the recent Gusa case. According to him, since the Union citizen in 

question had never been a burden on the social assistance system, his resources must be 

presumed to have been sufficient and cannot be retrospectively regarded as having been 

insufficient.210 

‘Mere being’ as a condition sufficient for creating a right to transnational solidarity 

can, indeed, be inferred from the Förster case, but a range of other free movement cases 

demonstrate that ‘worthy’ socio-economic conduct like economic activity and self-

sufficiency in the form of non-reliance on public support already mattered to the Court. In 

fact, precisely those circumstances triggered the ‘sword of proportionality’ and softened the 

otherwise harsh enforcement of residence conditions on such citizens as Grzelczyk and (the 

family members of) Baumbast.211 We have also seen how the Court has moved beyond the 

strictly formalistic approach to integration, i.e. solely in terms of  length of residence, when 

it comes to the export of financial support for students.212 As eloquently put by Barbou des 

Places, the legal relevance of such factors for the establishment of entitlement requires 

 
206 As discussed by S. Mantu, ‘Concepts of time and European citizenship’ (2013) 15 European Journal of 
Migration and Law 4, 447-464, 458. The alternative question, whether pure ‘economic activity’ performed by 
expats can produce any meaningful integration in socio-cultural terms is, of course, equally questionable.  
207 Somek 2007, 807. 
208 Grzelczyk, EU:C:2001:458, para. 42, Trojani, EU:C:2004:488, para. 45. 
209 Förster, para. 50. 
210 Opinion Advocate General Wathelet in C‑442/16, Gusa (26 July 2017), ECLI:EU:C:2017:607, para. 34.  D. 
Kramer, ‘A Right to Reside for the Unemployed Self-Employed: The Case Gusa (C-442/16)’ on European Law 
Blog, 5 October, 2018, Published electronically: https://europeanlawblog.eu/2018/01/10/a-right-to-reside-
for-the-unemployed-self-employed-the-case-gusa-c-444216/. 
211 Grzelczyk, paras 10, 11 and 29; Baumbast, paras 92 and 93. 
212 Prinz and Seeberger, paras 37 and 38.  
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telling ‘short stories’ about personal characteristics, conduct and motives within a 

patchwork of personhoods. Rather than the (predominantly male) worker who lives in the 

present and is invested with a boundless expectation of unimpeded mobility, the Court has 

granted rights, on a case-by-case basis, in the name of a sufficient degree of integration, the 

reality of the links with society and the willingness to be a member of the society.213  

From the perspective of the ‘short story’ that entitles the archetype of the 

integrated person to EU rights, the Dano case, rather than a radical disruption in the Court’s 

case law with respect to social assistance benefits, merely constructs the antithesis of the 

active, self-sufficient and integrated individual.214 Instead, the Court’s mentioning of her 

low level of education, limited knowledge of the German language, lack of professional 

training and experience and, despite her ability to work, apparent reluctance to find a job, 

constructs an image of Ms. Dano as the ‘welfare tourist’ par excellence.215 In terms of 

morality, then, the case forms the logical consequence of the earlier cases and proves the 

higher rule of economic activity, self-sufficiency and socio-cultural integration. This 

observation does not mean that the Court did not alter its legal reasoning.216 In reference 

to German national rule at issue, the Court found that Member States are allowed to reject 

social benefits to economically inactive Union citizens who exercise their rights to free 

movement ‘solely in order to obtain another Member State’s social assistance benefits 

although they do not have sufficient resources to claim a right of residence’.217 It is rather 

unclear however, how the Court derived from the facts of the case that it was indeed Ms. 

Dano’s intention to move to Germany for the ‘sole purpose’ of obtaining benefits, as she 

had lived in Germany at least a year before applying for benefits, her son was born there 

and her sister had provided for them materially.218 The way in which the Court legitimates 

the exclusion of Ms. Dano from social assistance benefits, namely by deriving from her 

marginal situation and reluctant behaviour within German society her intention to move 

to Germany for the sole purpose of obtaining benefits, can be considered as a discursive act 

of suspending formal social citizenship through a problematisation of moral citizenship.219 

With Dano therefore, we observe a moralisation of Union citizenship that rests on 

 
213 S. Barbou des Places, ‘The Integrated Person in EU Law’ in L. Azoulai, S. Barbou des Places and E. Pataut 
(eds), Constructing the Person in Eu Law: Rights, Roles, Identities (Oxford: Hart Publishing): 179-202, 191-
192.  
214 In the words of Davies, ‘whereas the early, successful, litigants came with stories which made it easy to 
regard them as ‘deserving’, […] the newer, unsuccessful ones fit the mould of a meritorious claim for public 
support far less well.’ Davies 2018, 1443. 
215 Dano, para. 39.  
216 Cf Davies 2018. See also next section. 
217 Dano, para. 78. 
218 Ibid, paras 35-37. Until the Dano case, as Verschueren remarks, motives and intentions of the Union citizen 
had not played a role in the Court’s evaluation of a Union citizen’s right to reside and to equal treatment as 
regards social benefits. Verschueren 2015, 374. 
219 On the suspension of formal citizenship through the moralisation of citizenship, see Schinkel 2010, 266.  
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‘qualitative’ elements that go beyond those formulated in the Citizenship Directive.220 

Dano, in other words, embodies the exclusionary side of earned social citizenship, whereas 

Grzelczyk and Baumbast demonstrate its inclusionary qualities.  

A similar moralisation of Union citizenship has taken place with respect to the 

acquisition of permanent residence status. According to the Court, permanent residence 

serves a double purpose: at once it provides evidence of a certain bond with the particular 

and nationally-rooted society and it serves as a vehicle of further integration and 

development in that society.221 In its Ziolkowski and Szeja case, the Court declared that 

‘legal residence’ does not rest on national law, but should be regarded as an autonomous 

concept of European Union law for the purpose of the application of the Directive.222 It 

therefore concluded that ‘having resided legally’ should solely be seen as periods of residence 

that satisfy the conditions laid down in Article 7(1), which are not met when the applicants 

– as was the case at issue – have relied on social assistance for their maintenance.223 In Dias, 

the Court was even clearer in stating that the objective of integration is not only based on 

‘territorial and time factors but also on qualitative elements’: periods of residence that do 

not satisfy the residence under Union law – periods of voluntary unemployment in this case 

– do not count as ‘legal’ years for the acquisition of permanent residence.224 That unlawful 

conduct of a Union citizen can diminish integration in the host State from a ‘qualitative 

point of view’, was taken a step further in the Onuekwere case, where the Court found that 

the inclusion of periods of imprisonment for the purpose of the acquisition of the right of 

permanent residence would be contrary to the aim pursued by the directive as they showed 

the ‘non-compliance by the person concerned with the values expressed by the society’.225 

Or in the words of Advocate General Bot, times in prison signify a disregard of social values 

and a lack of integration in society, which explains the commission of a criminal act in the 

first place.226 The responsibility to integrate underpinning the acquisition of permanent 

residence also means, according to the Court, that the continuity of residence is interrupted 

by a period of imprisonment: after showing ‘non-compliance’ with the values expressed by 

 
220 See also Spaventa 2017, 217-219. 
221 The Court, while taking account of the travaux préparatoires, concludes that that the rationale for 
permanent residence is based on an integration objective, revolving around the link between a person and the 
host Member State. Lassal, paras 55-56.  
222 Ziolkowski and Szeja, EU:C:2011:866, para. 33. 
223 Ibid, paras 40 and 46.  
224 Dias, C-325/09, EU:C:2011:498, paras 64 and 66 respectively.  
225 Onuekwere, C-378/12, EU:C:2014:13, para. 26. While mr. Onuekwere was a Third Country National 
family member of a Union citizen, the same logic was applied to a Union citizen in the case of MG, C-400/12, 
(16 January 2014), ECLI:EU:C:2014:9, para. 32. See S. Coutts, ‘Union citizenship as probationary citizenship: 
Onuekwere’ (2015) 52 Common Market Law Review 2, 531-545, 539-540. 
226 Opinion Advocate General Bot in C-378/12, Onuekwere (3 October 2013), ECLI:EU:C:2013:640, paras 54-
55. 



 

140 

 

Chapter 5: Earning Social Citizenship in Union Law and Jurisprudence 

the host society in its criminal law, the Union citizen has to start all over again.227 As Coutts 

has argued, Union citizenship can be characterised ‘as a form of probationary citizenship in 

the host Member State, the rights of which are contingent not only on the fulfilment of 

economic conditions but also on continued good behaviour of its holder’.228  

By now, then, it is clear that the case law has evolved beyond mere ‘time and 

presence’ on a territory as a sufficient indicator for a degree of integration legitimating 

transnational solidarity.229 Instead, cases like Ziolkowski and Szeja, Dias, Onuekwere and 

Dano suggest that social citizenship has become increasingly subject to probation, i.e. 

dependent on a review of socio-economic and moral conduct over the past ‘qualifying 

period’. The instrument of permanent residence has been discovered as a way of achieving 

integration and disciplining the Union citizen through a re-inscription of loyalty in the 

vocabulary of Union citizenship; not only via the residence requirements of economic 

activity and self-sufficiency, but also via extra-Directive virtues such as law obedience and 

acts of ‘active’ citizenship.230 The acquisition of permanent residence status after five years 

of ‘compliant’ behaviour has then become the high end of earning citizenship into the 

society of the host Member State, as a reward for successful integration. Permanent 

residence, in the eyes of the Court, serves a distinctly communitarian strategy by placing an 

increased importance on the interests of the community and the responsibilities of the 

individual – through economic activity, self-sufficiency, integration and acceptance of the 

rule of law and the values of the host society – to earn membership of this community.231 

 

3. Towards Stratified Membership?  

A subtle, but important change of emphasis in the Court’s case law is an apparent reversal 

in the order between the Union citizen’s right to equal treatment and the right to residence. 

In its early citizenship case law, the Court strongly emphasised the Union citizen’s right to 

equal treatment ‘simply as a citizen of the Union’;232 if a Member State wanted to enforce 

the residence conditions it had to undertake a removal measure.233 In Dano however, the 

Court stated that ‘so far as concerns access to social benefits, a Union citizen can claim equal 

treatment only if his or her residence in the territory of the host Member State complies 

with the conditions for lawful residence of the Citizenship Directive’.234 The Court thereby 

 
227 Onuekwere, para. 31.  
228 Coutts 2015, 531. Emphasis added. 
229 Somek 2007, 801.   
230 See also Mantu 2013, 447.  
231 See Coutts 2015, 536. 
232 Trojani, EU:C:2004:488, para. 31.  
233 Ibid, para. 45.  
234 Dano, EU:C:2014:2358, para. 69. Emphasis added.  
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subordinated the content of the primary right to equal treatment – Article 18 TFEU – to 

the requirements of secondary law, i.e. the residence conditions of the Citizenship 

Directive. In the words of Nic Shuibhne, the Court turned the Grzelczyk approach to 

residential requirements on its ‘constitutional head – the latter no longer temper equal 

treatment rights; they constitute the rights.’235 But whereas in Dano the Court still refers 

to the ‘fundamental status’ of Union citizenship and explicitly affirms Article 24(2) as an 

exception to the principle of non-discrimination, Alimanovic confirms the reversal by 

skipping any reference to Union citizenship and directly moving to residence conditions.236 

The reversal of order, also with respect to social benefits falling outside the traditional scope 

of social assistance, is confirmed in the case against the United Kingdom where the Court 

endorsed a ‘right to reside test’ preceding the grant of child allowance.237  

The emphasis the Court places on lawful residence preceding the right to equal 

treatment should be viewed alongside a shift in its reading of the objectives of secondary 

law in the light of primary law to a reading of primary law in the light of secondary law, 

the Citizenship Directive in particular. While it is true that the Court has always 

acknowledged that the protection of public finances was a legitimate interest to be pursued 

by the Member States, the application and enforcement of conditions to such effect were 

limited by the broader purpose of facilitating and strengthening the right of free movement 

and residence.238 The  right to freedom of movement was, as a fundamental principle of 

Union law, considered the ‘general rule’, whereas its residence conditions must be 

construed narrowly and in compliance with the principle of proportionality.239 The Court 

has recently started to replace this teleological interpretation of the Citizenship Directive – 

as facilitating and strengthening free movement – with an emphasis on its objective of 

preventing Union citizens from becoming an unreasonable burden on the social assistance 

system of the host Member State.240 Treating unlawfully residing Union citizens differently 

from nationals citizens is, according to the Court, justified to safeguard this objective.241 In 

 
235 Nic Shuibhne 909. Note that O’Leary, commenting on the Martínez Sala case, still assumed that the 
conditions imposed by the Directive (90/364) were constitutive, O'Leary 79. In a way, then, Dano meant a 
return to the position before Grzelczyk. See also Spaventa 2017, 219-220. 
236 Alimanovic, EU:C:2015:597, para. 49.  
237 Commission v. UK, EU:C:2016:436, para. 75. See O'Brien 2017.   
238 See for example C‑434/09, McCarthy (5 May 2011), EU:C:2011:277, para. 32. 
239 Brey, para. 70. 
240 In its Ziolkowski and Szeja case, the Court already admitted that while ‘it is true that Directive 2004/38 aims 
to facilitate and strengthen the exercise of the primary and individual right to move and reside freely […], the 
fact remains that the subject of the directive concerns […] the conditions governing the exercise of that right 
and the right of permanent residence’. C-424/10 and C-425/10, EU:C:2011:866, para. 36. But see especially 
Dano, EU:C:2014:2358, para. 77 and Alimanovic, EU:C:2015:597 para. 50.  
241 Ibid, para. 50. Dano, EU:C:2014:2358, para. 69  
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fact, the Directive’s provisions are consistent with ‘the objective of maintaining the 

financial equilibrium of the social assistance systems of the Member States’.242  

By declaring that Union citizens have a right to equal treatment only when they 

comply with the residence requirements of Article 7 of the Citizenship Directive, the Court 

essentially departs from the aspiration of residential egalitarianism that arguably 

underpinned its earlier case law.243 Although it is true that the Court has always held that 

administrative acts based on national law, such as the issuance of residence permits or 

certificates, are not constitutive for lawful residence under EU law, the earlier case law also 

appears to suggest that once foreign Union citizens are ‘tolerated’ by national 

administrations they should also be treated equally.244  It appears from the facts of the case 

that Ms. Dano, too, was in some way tolerated by the German authorities, as evidenced by 

issuing her a residence certificate of unlimited duration and her continued reception of 

child benefits, but the Court did not require an explicit measure terminating her residence. 

Instead, the Court simply declared that she could not rely on the principle of equal 

treatment because she had no right to residence due her lack of sufficient resources.245 

While in a model of residential egalitarianism Member States are pushed towards rather 

crude removal measures, as exemplified by Trojani, the alternative, namely to passively 

tolerate yet not actively support a class of Union citizens precisely leads to the type of 

stratified social membership within the territorial borders of a Member State that goes 

against the ideas of a territorial welfare state.246 Although in Dano this might be justified 

with the submission that such Union citizens have no right to be there at all, it is with 

Alimanovic that the Court explicitly accepted the existence of a category of Union citizens 

who retain their right of residence – even after a period of compliance with the residence 

conditions under Article 7 Citizenship Directive – but have no access to minimum 

subsistence benefits on the very basis of Union law.247 These observations signify a gradual 

trend from earning residence towards earning social membership underlying the logic of 

Union social citizenship. The Court appears to suggest that determining the legality of 

 
242 García-Nieto, EU:C:2016:114, para. 45.  
243 See section 5.3.2. 
244 Although the approach of the Court to  residence permits and certificates could still be described as ‘a 
systematic destruction of their worth and purpose’, the Court appeared to attach importance to them for the 
purpose of equal access to social benefits. See G. Davies, ‘Bureaucracy and Free Movement: A Conflict of Form 
and Substance’ (2003) 4 Nederlands Tijdschrift voor Europees Recht, 81-89, 81. Compare for example Dias, 
EU:C:2011:498, paras 53 – 55 with Trojani, EU:C:2004:488, paras 37, 43 and 46 and Brey, para. 78.  
245 Dano, para. 81.  
246 See Nic Shuibhne 915-916, 933-934.  
247 According to the Court, Union citizens can derive a right of residence from Article 14(4)(b), but Member 
States can derogate from the general principle of equal treatment by relying on Article 24(2) Citizenship 
Directive to refuse social assistance in that situation. While this construction could be argued to follow 
implicitly from Antonissen, Alimanovic made this explicit and therefore offered, probably, a welcome 
clarification to Member States after the Collins and Vatsouras cases that opened – up to a point – work-seekers’ 
right to social assistance (section 4.3.3).  
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residence is a mere formality for equal treatment; treating Union citizens unequally does 

no longer require explicit and demanding removal measures and therefore allows for de 

facto stratification. Somehow the battlefield has moved back from lawfulness of residence 

to equal access to social benefits:248 This reversal of order is not only important at the 

symbolic level, but may have major implications for administrative procedures and how 

Union citizens experience their social rights in the host welfare state.249 

 

5. Conclusion 

 

This chapter argued that the image of Union social citizenship, as transpiring from both 

Union legislation and the Court’s case law, reflects a particular manifestation of earned 

citizenship; it increasingly combines a communitarian care of the national welfare state 

with an individualised emphasis on the Union citizen-outsider’s responsibility to achieve 

membership of the host welfare community.  

Historically, the inherent tension between free movement and the bounded 

welfare state was reconciled by granting the right to move only to the economically active 

to the exclusion of the economically inactive and establishing a coordination regime for 

social security systems to the exclusion of social assistance. Such distinctions have grown 

increasingly contested in the light of the rise of ‘working poor’ in institutionally changing 

welfare states and the gradual, albeit conditional, extension of welfare access to an ever 

wider group of workers by the European Court of Justice, despite low – sub-minimum 

wage – earnings, part-time character or when in search of or in transition to (other) work. 

A (prospect to) a genuine participation in the economic life of a Member State, rather than 

an effective ‘net contribution’ to its economy and welfare system hence appears to be the 

moral ground for granting social membership to mobile workers, even though this remains 

odd in the light of the Court’s own held assumption that workers actually do make a 

contribution to the social security and tax system.250 In the Gusa case (2017), for example, 

the Court reasoned that it would be ‘particularly unjustified’ if a Union citizen who has 

worked for one year in the host Member State and who has contributed to its social security 

and tax system by paying taxes, rates and other charges on his income, was treated in the 

same way as a first-time job seeker in that Member State ‘who has never carried on an 

economic activity in that State and has never contributed to that system’.251 

 
248 See especially Dano, para. 77.  
249 This will be discussed in chapter 7.  
250 As follows from the student cases, see especially C-542/09, Commission v. Netherlands, as discussed in 
section 5.3.4.  
251 C-442/16, Gusa (20 December 2017), ECLI:EU:C:2017:1004, para. 44. 
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Ambitions to grant a general right of residence, independent from economic 

activity, have always been subject to economic conditions in order to avoid ‘burdens’ on 

national welfare systems, as was apparent from the residence directives.252 The Citizenship 

Directive (2004) introduced time as an important element in granting social rights, offering 

the possibility for Union citizens to earn – through effective and genuine economic 

activities or economic self-sufficiency – social citizenship in the form of a progressive 

process towards access to the welfare system of another Member State, hence emphasising 

both the closed nature of the national solidarity collective and the possibility for individual 

Union citizens to ‘bridge across’. The constitutive moment of Union social citizenship had 

already taken place, however, with the Martínez Sala (1998) and Grzelczyk (2001) 

judgments, where the Court extracted from the status of Union citizenship a transnational 

solidarity for the indigent – economically inactive – mobile Union citizen. The Court found 

in Union law a requirement incumbent on Member States to set up an individual 

procedural right, ‘a right for every individual to be assessed at all’,253 for Union citizens 

seemingly failing to meet residence conditions, but the relationship between such Union 

citizens and the host welfare community was fundamentally contractual in rhetoric as the 

‘certain degree’ of financial solidarity suggests.254 Rather than particularly generous 

expressions of supranational social citizenship, concepts such as the ‘unreasonable burden’ 

and the ‘genuine link’ form sliding scales that reflect the transnational and contractual 

nature between the individual, indigent Union citizen and the national solidarity collective. 

The Court has struck down disproportionate, rigid application of discriminatory treatment 

and removal measures, it also upheld the essence of the residence requirements and left 

room for Member States to develop, on the basis of open-ended and abstract concepts, 

national mechanisms of inclusion and exclusion towards individual Union citizens.  

From the perspective of earned social citizenship, the recent, more restrictive line 

of judgments does not form a radical disruption of this earlier case law. In essence, the 

Court endorsed Member States’ exclusion of Union citizens who constitute – along many 

dimensions – the antitheses of the active, self-sufficient and integrated individuals that 

were the protagonists in its early case law. However, the latter line of judgments still 

informs a reconstruction of Union social citizenship model in, briefly, three directions. 

First, whereas early case law centred the examination of individual Union citizens around 

their subjective circumstances, recent case law – Alimanovic and García-Nieto in particular 

– reinforces the line of jurisprudence that locates such rights in the ‘gradual system’ of the 

Citizenship Directive and thereby objectifies and harmonises, Union wide, the ‘bridging 

 
252 Articles 1 of Directives 90/364/EEC, 90/365/EEC and Directive 93/96/EC. 
253 C. O'Brien, ‘Real Links, Abstract Rights and False Alarms: the Relationship Between the ECJ's "Real Link" 
Case Law and National Solidarity’ (2008) 33 European Law Review, 643-665, 650-656. 
254 Grzelczyk, para. 44. 
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efforts’ expected from Union citizens when they wish to become a social member of another 

Member State. At the same time, the Court’s emphasis on law obedience, self-sufficiency 

and active integration efforts – as is markedly apparent from the Onuewkere line of case 

law and the Dano judgment – mark a prelude towards a moralisation of Union social 

citizenship. ‘Mere being’ is not enough to acquire rights; Union citizens are responsible for 

demonstrating their worthiness of being good social citizens along these parameters. 

Finally, rather than having to take removal measures with respect to ‘undeserving’ poor 

Union citizens, the case law is leaving Member States more room to socially differentiate – 

i.e. discriminate – between national and Union citizens on their territory. These 

developments point to increased policy space for Member States to organise stratified social 

memberships within their territories and a justification for particular re-bonding efforts 

within the confines of the national welfare state itself. 



 



 

Chapter 6: Responding to the Court’s Student Case Law 

1. Introduction 

 

European higher education has expanded very rapidly since the end of World War II. 

Whereas before the war less than five percent of the population enrolled in what were 

predominantly elite institutions, post-war political and socio-economic developments 

raised educational opportunities for social classes that had not been able to attend higher 

education before.1 How the enjoyment of higher education should be allocated, i.e. what 

combination of talent, merit and need should determine who and under what conditions 

should be able to attend higher education, has been the object of continuous political 

struggle within the context of nation states. The outcome of this struggle, often the result 

of specific historical and socio-economic conditions, has been strikingly different among 

nation states over time.2 Questions of allocation, however, have become even more 

complicated with the emergence of an international ‘marketplace’ of higher education, in 

which students are encouraged to study abroad and educational institutions and 

governments are encouraged to act globally and welcome international students. Should 

‘outsiders’ – foreigners – of a society be admitted to and supported by a national educational 

system? And should ‘insiders’ – nationals – of a society still be financially supported when 

they decide to educate themselves abroad, outside the national educational system? And, 

more encompassing, what is the impact of such ‘internationalisation’ on national 

educational and student support systems?   

 In the European Union, the principles of free movement and non-discrimination 

have limited the ability of Member States to freely allocate educational resources to 

‘insiders’ only: Union citizens enjoy equal access to education in other Member States and 

– under certain circumstances – to their student support systems.3 Of course, such 

distributive questions around student mobility are not alien to national federal systems,4 

but the European Union is an intriguing case since its Member States have shown a clear 

reluctance from the very start of the project of European integration to bring educational 

 
1 M. Trow, ‘Reflections on the Transition from Elite to Mass to Universal Access: Forms and Phases of Higher 
Education in Modern Societies since WWII’ in J.J.F. Forest and P.G. Altbach (eds), International Handbook of 
Higher Education (Dordrecht: Springer, 2007), 245. 
2 H.-D. Meyer et al., ‘The Crisis of Higher Education Access—a Crisis of Justice’ in H.-D. Meyer, et al. (eds), 
Fairness in Access to Higher Education in a Global Perspective: Reconciling Excellence, Efficiency, and Justice 
(Rotterdam: Sense Publishers, 2013). 
3 S. Jørgensen, ‘The Right to Cross-Border Education in the European Union’ (2009) 46 Common Market Law 
Review 5. 
4 W. Maas, ‘Boundaries of political community in Europe, the US, and Canada’ (2017) Journal of European 
Integration 5, 1-16. 
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policies within its scope, protecting their powers to publicly organise their largely tax-

funded educational and student support systems.5 Largely in vain, as it would be the 

European Court of Justice that gradually opened up national education and student support 

systems and furthered student mobility within the European Union.6 As a result, rules 

governing access to higher education and student support have been and continue to be 

shaped through a judicial dialogue between Member States and the European Court of 

Justice that is instigated by interested litigants, pro-active national courts and the European 

Commission. Member States seeking to ‘manage’ the internationalisation of higher 

education therefore face the challenge of making their policies ‘ECJ-proof’.7 

In line with the general theme of the dissertation, this chapter asks how free 

movement and citizenship case law of the Court of Justice affects the terms and conditions 

of access to national student support systems. What are the rights Union citizenship gives 

to EU students for accessing educational and student support systems of other Member 

States and in what ways do these rights induce changes and responses in those systems 

themselves? Will they be forced to lower the overall generosity of its student support 

system and ‘retrench’ its support programmes?8 Will they respond by ‘containing’ 

compliance with Union law and refuse to implement the broader implications of the 

Court’s student case law into its legislation and administrative practices?9 Or, alternatively, 

does Union law leave sufficient room for Member States to actively comply with Union 

law while simultaneously pursuing domestic political objectives, like the ‘management’ of 

student mobility?10  

These questions will be explored through a longitudinal case study of the Dutch 

system of student support. Persistently challenged through its active domestic courts, the 

Netherlands has been subjected to the ECJ’s authority in the field of student support since 

the introduction of the basic grant with the Study Finance Act in 1986 (Wet op de 

Studiefinanciering). Since the turn of the century, however, the Netherlands has witnessed 

an enormous rise in its student population from other EU Member States and, since the 

onset of the economic crisis in 2008, faced severe budgetary constraints on its student 

support system. In this scenario, how has the Netherlands responded to the Court and how, 

 
5 Education is listed in Article 6 TFEU as a policy area where the Union has a ‘complementary competence’ and 
cannot, therefore, harmonise Member States’ laws and regulation according to Article 2(5) TFEU. Articles 165 
and 166 specify, respectively, that the Union can contribute to the development of quality of education and 
implement a vocational training policy supporting the action of Member States while fully respecting the 
responsibility of the Member States for the organisation of education systems.     
6 A. Schenk and S.K. Schmidt, ‘Failing on the social dimension: judicial law-making and student mobility in the 
EU’ (2018) 25 Journal of European Public Policy 10, 1522-1540. 
7 A. Schrauwen, ‘Access to and Portability of Student Grants and Loans. Where Targets Meet Free Movement 
Law’ (2011) Amsterdam Centre for European Law and Governance Working Paper Series 7.  
8 Höpner and Schäfer 2012, 448.  
9 Conant 2002. 
10 Blauberger 2012. 
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if at all, did the Netherlands adjust its student support system? The chain of Dutch responses 

sheds a dynamic view of European law in the domestic context, where actual policy 

decisions depend on the willingness of decision-makers to ‘test the limits’ of Union law. 

This, in turn, is determined by political and budgetary salience of student mobility and, 

importantly, on how much ‘room for manoeuvring’ they perceive to exists within the legal 

corridor of Union law. From a long-term perspective, it becomes abundantly clear, 

however, that the Netherlands has been able to creatively adjust its student support system 

and its terms of access to the requirements of Union law while simultaneously realising its 

overarching political strategy of financially supporting outgoing (Dutch) students and 

limiting spending on EU students in the Netherlands. Union law, it turns out, functions as 

a discursive frame to guide several courses of action that, depending on the circumstances, 

encourages a Member State to tweak its support system, (re)shape conceptions of 

‘deserving’ students or fight its way up to the European Court of Justice to re-establish legal 

certainty.  

The chapter progresses as follows. The next section briefly introduces the legal 

framework applicable to mobile EU students with respect to access to higher education and 

entitlement to study finance and then summarises the theoretical expectations about the 

impact of Union law on national welfare states, formulated in chapter 2, with a focus on 

student support systems. Section 3 introduces the case study, describing the development 

of the Dutch study finance system, discussing the available data on student mobility and the 

political strategy adopted by the Netherlands to ‘manage’ student mobility. Section 4 is the 

heart of the chapter and analyses the interaction between the jurisprudence European 

Court of Justice on mobile students and its responses within the Dutch student support 

system. It focusses on four cases: EU students’ entitlement to grants intended for access to 

education (4.1), EU ‘worker students’ (4.2), ‘integrated’ EU students (4.3) and, finally, the 

export of Dutch study finance to other Member States in the Union (4.4). 

  

2. Union (Case) Law on Students and Domestic Responses  

 

This section starts by sketching the general framework of cross-border student rights in 

the European Union. It briefly discusses how the Court developed its jurisprudence from 

granting cross-border rights of access to education to a more general right to student 

maintenance support for workers and ‘integrated’ students. Details of the case law have 

been discussed elsewhere,11 suffice it to make the point in this section that these doctrinal 

 
11 Section 4.3.4 already discussed the Court’s case law on students within the broader theme of the dissertation 
and section 4 of this chapter provides details of the case law in the context of the Dutch case studies. 



 

150 

 

Chapter 6: Responding to the Court’s Student Case Law 

distinctions remain ambiguous at times, the different ‘statuses’ for entitlement overlap and 

Member States have room to justify differences in treatment. This serves to argue that 

Union law does not trigger linear domestic responses, but rather constrains, inspires and 

legitimates action within a wider web of educational reforms within a Member State. Hence 

the section continues by outlining the relevant domestic factors that can be expected to 

determine domestic responses in Member States to the Court’s student case law, how these 

factors condition the specific legal strategies Member States adopt and how these affect 

their student support programmes. 

1. The Law: Ambiguity, Status ‘Overlap’ and Proportionality Politics 

Typically, the boundaries of student support systems follow the historical characteristics 

delineating the welfare systems of nation states: they are nationally and territorially 

bound.12 National citizenship often grants ipso facto access to student support and 

eligibility rules require students to follow an accredited educational course on the territory 

of the Member State.13 Indeed, student support is amongst the last remaining bastions of 

legitimate nationality discrimination under Union law. When, in 1996, Member States 

formally granted students a right to reside in other Member States under Directive 93/96 

(‘Students’ Directive’), they explicitly excluded them from entitlement to the payment of 

maintenance grants.14 The current version of that provision, Article 24(2) of the 

Citizenship Directive, still allows Member States to refuse maintenance aid for studies – 

grants and loans – to EU students before they acquire permanent residence after five years 

of residence.  

This exception of Article 24(2) is not a hard rule, however, as Union law has 

progressively granted groups of students access to the educational and student support 

systems of other Member States.15 During the 1980s, years before the establishment of 

Union citizenship and the coming into force of the Students’ Directive, the Court already 

prohibited Member States from charging different tuition and registration fees, as these 

would hinder equal access to education.16 The Court extended this logic to the student 

support system, ruling that EU students are also entitled to financial assistance from their 

host Member State when such assistance is intended to cover costs associated with ‘access 

 
12 M. Dougan, ‘Cross-border educational mobility and the exportation of student financial assistance’ (2008) 33 
European Law Review 5, 723-738. 
13 H. Vossensteyn, ‘Student Financial Support; an Inventory in 24 European Countries’ (Center for Higher 
Education Policy Studies, 2004).  
14 Article 3 Directive 93/96 (Students’ Directive).  
15 See also section 5.2. 
16 C-293/83, Gravier (13 February 1985), ECLI:EU:C:1985:69; C-24/86, Blaizot (2 February 1988), 
ECLI:EU:C:1988:43.  
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to education’, i.e. the payment of tuition and registration fees.17 While the prohibition of 

charging different tuition fees to national and EU students leaves little room for 

interpretation, determining which part of the student support system covers costs of ‘access 

to education’ is often more ambiguous, especially given the fact that support systems differ 

substantially and do not clearly distinguish between different cost elements in their system. 

A different matter concerns entitlement to student support that is intended to 

cover maintenance costs. When opening up ‘access to education’, the Court considered 

student maintenance support to be outside the scope of the Treaty as a matter of both 

educational and social policy.18 Over the years, however, the Court has gradually developed 

a more extensive right with respect to maintenance support for various groups of EU 

students. Section 4.3.4 already outlined a range of ways in which mobile students have 

become ‘deserving’ of maintenance support. The clearest ground for entitlement has sprung 

from the free movement of workers: as workers themselves or as dependents of migrant 

workers, EU students enjoy equal access to ‘social advantages’, which, according to the 

Court, includes student maintenance aid.19 When in Bidar (2005) the Court explicitly 

overturned its earlier case law and ruled that with the establishment of Union citizenship 

student maintenance grants fell inside the scope of Union law, any type of restriction 

became – in principle – subject to equal treatment requirements and had to be justified.20 

Additionally, Member States are free to restrict the payment of benefits to students who 

study within its territory. If, however, Member States decide to extend the territorial scope 

of its study finance systems by making student support exportable, the Court has 

determined that granting such support falls within the scope of Union law.21 This means 

that the detailed rules of awarding student support should not discourage students from 

moving abroad or indirectly discriminate on grounds of nationality, unless Member States 

are able to justify such restrictions on the basis of objective considerations of public 

interest.22  

Whenever indirectly discriminatory measures have to be defended, politics enter 

and Member States can and often will invoke a variety of more or less connected arguments 

to objectively justify differences in treatment between students. Justifications include the 

protection of public finances by requiring ‘sufficient integration’ of the student into the 

society of the Member State, a relation of economic reciprocity, the encouragement of 

student mobility and the probability that students return to make a contribution to the 

 
17 C-39/86, Lair (21 June 1988), ECLI:EU:C:1988:322, para. 14.  
18 Lair, para. 15. C-197/86, Brown (21 June 1988), ECLI:EU:C:1988:323, para. 19. 
19 C-389/87, Echternach and Moritz (15 march 1989), ECLI:EU:C:1989:130, para. 35. 
20 C-209/03, Bidar (15 March 2005), ECLI:EU:C:2005:169, para. 38. 
21 Joined Cases C-11/06 and C-12/06, Morgan and Bucher (23 October 2007), ECLI:EU:C:2007:626, paras 24-
28.  
22 Ibid, paras 28 and 33.  
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economy and welfare system of the granting Member State.23 Interestingly, such 

justifications cut across nationality and encourage Member States to reshape ideas about 

which students actually ‘deserve’ financial support with the ultimate effect that nationality 

of a Member State in itself does not always suffice as a ground for entitlement, as becomes 

very clear from Member State policies concerning the export of student support.24 Rather 

than a force external to the policy process triggering linear responses, Union law constrains, 

inspires and legitimates action within a wider web of educational reforms.  

2. Responding to the Court’s Student Jurisprudence 

 

How Union law constrains, inspires and legitimates action within student support systems 

depends on various domestic factors that condition its impact. The organisation of 

educational and student support systems varies strikingly between Member States. In a 

(neo)liberal educational system, like the United Kingdom, students are seen as ‘investors in 

themselves’ and have to pay high tuition fees that largely cover the actual costs of education 

and take out loans to ‘self-finance’ their education. The (financial) impact of Union law on 

neoliberal systems remains therefore limited, as students ‘pay their own way’ and the state 

does not subsidise educational institutions or provide maintenance support for students.25 

A social-democratic system, like Denmark, does not charge tuition fees or only modest ones 

and generally offers generous maintenance support in the form of grants, leaving it, in 

theory, more vulnerable at times of high influx of EU students. It is not surprising, from 

that perspective, that the LN judgment (2013), which opened up the Danish support system 

to EU students with part-time jobs, was claimed to be a ‘bomb under the Danish welfare 

state’.26 A middle position between the (neo)liberal and social democratic systems is taken 

by Christian-democratic systems, which typically combine low tuition fees with low levels 

of state-funded student support. Under the assumption that students will be financially 

maintained by their family units, the state only steps in to supplement the income of low-

income families.27 The impact of Union law on this type of educational system can be 

considerable but mostly lies in the subsidy for education of Union citizens. The Dutch 

educational and student support system, as will be explained below (3.1), is hybrid – 

combining elements of (neo)liberal, social-democratic and Christian-democratic traditions 

– and therefore illuminating. The case study will show, in fact, how Union law – as it 

distinguishes between ‘access to education’ and ‘maintenance support’ – impacts on the 

 
23 Respectively, Bidar, Commission v. Netherlands and Giersch. 
24 Morgan and Bucher and Martens.  
25 Hoogenboom 2016, 272. 
26 Kramer, Sampson Thierry and Van Hooren 2018, 1510. 
27 Hoogenboom 2016, 275. 
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different components of this system and how a Member State is able to smooth out the 

impact of Union law by tweaking the organisation of and the justifications behind its 

system.   

Other domestic factors that condition the impact of Union law on national welfare 

states include legal culture, administrative organisation and political climate. In the context 

of this dissertation, ‘legal culture’ refers to the degree of receptiveness of domestic courts 

towards Union law. ‘European minded’ national courts will create sustained pressure on 

governments and administrations to comply with Union law. Dutch courts, as will turn 

out, have been very active in applying Union law and referring questions to the ECJ, in 

contrast to, for example, the Danish Educational Appeal Board.28 For Member State 

administrations, the open-ended and individual-centred case law of the Court has been 

considered especially challenging.29 Unsurprisingly, therefore, the case studies show a clear 

preference on behalf of the Dutch study finance administration for stable and workable 

policy rules. Additionally, the often swift responses by this administration can be attributed 

to its centralised organisation, in contrast to the rather evolutionary pattern of change in 

the administration of social assistance benefits, for which local municipalities have to 

establish cooperative procedures with the Immigration and Naturalisation Service.30 

Domestic politics, finally, conditions the pressure on the government and administrative 

authorities to find creative solutions and test the limits of the law in response to ECJ case 

law. While the Dutch case reveals a consistent political strategy trying to limit spending on 

EU students in the Netherlands and increase spending on Dutch students who want to 

study abroad, these efforts were stepped up in times of economic crisis when strains on 

public finances informed the political choice to cut back on the educational budget.   

Member States have a variety of domestic responses available in situations when 

legislative action at the EU level to overturn the Court is considered fruitless. Full 

compliance – in the form of a ‘correct’ adjustment in response to ECJ judgments – is difficult 

in itself as it requires the translation of open-ended concepts and criteria into domestic 

practice. In cases when the Court considers national rules to violate Union law, it hardly 

ever prescribes clear policy alternatives and simply requires Member States to conduct 

individual assessments. In such scenarios, Member States might opt for a ‘safe’ option and 

implement a low threshold or require labour-intensive individual assessments. In case of 

political or budgetary salience, however, they might choose to strategically comply with a 

judgment, either by trying to reform their system and policies in a way that meets the 

pursuit of national political strategies or by ‘testing the limits of the law’ through the court 

 
28 Kramer, Sampson Thierry and Van Hooren 2018, 1506. 
29 Blauberger and Schmidt 2017b. 
30 See especially chapter 6. 
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system.31 One way, indeed, to re-establish legal certainty is to actively test the compatibility 

of legal alternatives before national courts and, eventually, before the ECJ to make policies 

‘ECJ-proof’. Important to consider is the role of national courts – as ‘activist’ EU courts32 – 

in the interpretation and application of Union law. Often, concrete administrative 

thresholds delineating groups of eligible students are the product of domestic 

administrations testing the limits of EU obligations before domestic courts, which, in turn, 

translate the more abstract interpretive guidelines of the ECJ into the domestic and 

individual context. The case studies presented in this chapter highlight the important role 

of domestic courts in the Netherlands, especially when establishing the thresholds of 

qualifying as a ‘worker student’, the clarity over ‘integrated students’ in response to the 

Bidar judgment and the thirty year legal struggle over the export of Dutch study finance.  

How can Member States respond to the ECJ’s jurisprudence on cross-border 

student rights in terms of their support programmes? Under relatively unproblematic 

political and budgetary circumstances, Member States will typically embed EU students into 

their support programmes in response to ECJ case by amending eligibility rules for specific 

groups of students that were previously excluded. In times of political and budgetary 

salience, Member States are more likely to step up efforts to quarantine Union citizens, 

seeking to isolate them from support programmes while maintaining the generosity of the 

programme for national citizens. This takes place by applying explicit EU derogations such 

as Article 24(2), or more subtly, by changing the infrastructure of the student support 

system, raising the thresholds of belonging to an eligible category or designing conditions 

of access that are framed as serving a legitimate objective of public policy. Finally, Member 

States can respond to the perceived constraints of Union law by retrenching their student 

support programmes, i.e. by making them less generous or more restrictive towards all 

students. This response is relatively rare, since decision-makers have to be prepared to 

lower financial support standards for national students in response to ‘EU interference’. 

However, when political or budgetary pressures are high and decision-makers see no 

further legal room to exclude EU students, attempts to quarantine can spill-over into 

retrenchment. Domestic inaction, in the sense of not acting with respect to a planned or 

desired policy due to perceived constraints should be seen as a form of retrenchment too, 

since this pre-empts expansions of a welfare programme. 

 

 
31 Blauberger 2012. 
32 Davies 2012. 
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3. The Dutch Case: Managing Student Mobility in a Hybrid Student Support 

System  

 

The Netherlands has been particularly active in trying to manage student mobility in the 

European Union. Its government successfully sought to attract talented foreign students, 

including EU students, and encourage Dutch students to study abroad. In terms of financial 

support, however, the Netherlands has tried to limit foreign students’ claims to its study 

finance system and has only been prepared to allow the export of study finance by students 

that are ‘connected’ to the Netherlands and are likely to return to the Netherlands after 

finishing their education. As the case studies in the next section will show, the Netherlands 

has been willing to defend these positions all the way up to the Court of Justice, consciously 

testing the limits of Union law and articulating arguments about which students are 

deserving of student support. This engagement with Union law cannot be seen in isolation 

from the turbulent period of domestic change its study finance system went through since 

its establishment in 1986. The section therefore starts by introducing the institutional 

features of the Dutch student support system, which – like its overall welfare system – could 

be described as a hybrid case, consisting of various distinct ‘components’ of student financial 

support.  

1. Institutional  Context: The Dutch Student Support System 

 

In line with the general welfare state structure, the Dutch student support can be described 

as a ‘hybrid’ case, combining elements of social-democratic, (neo)liberal and Christian-

democratic traditions. It is based on an (assumed) contribution from the family, a tax-

funded contribution from the state in the forms of reduced tuition fees and grants, and a 

‘self-investment’ of the student by taking up loans. Ever since its introduction in 1986, 

however, study finance has been subjected to consistent and substantial budget cuts. 

 The Netherlands is one of the few countries with a long history of tuition fees.33 

Since the existence of universities in the Netherlands, students have had to pay 

contributions to the costs of education. They pay a statutory tuition fee independent from 

the actual costs related to different study programmes, with the larger share of actual 

teaching and research costs being paid by the government. The level of fees has increased 

steadily since the 1970s, to €2.060 in the academic year of 2018/2019.  

 
33 Vossensteyn 2014. 
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Student maintenance support (studiefinanciering) in the Netherlands is based on 

the principle of tripartite contribution of state, family and the individual student.34 The 

structure of study finance system has remained largely the same since its introduction in 

1986, but has been subjected to increased conditionality and financial cuts, gradually 

embracing more performance and loan based elements.35 With its introduction in 1986, an 

indirect student support system based on tax benefits and family allowances was replaced 

with a direct student support system in the form of universal basic grants with the aim of 

boosting the independence of students.36 In the light of this objective, students living on 

their own received a substantially higher grant than students living with their parents. 

Income-dependent supplementary grants were – and still are – provided to students from 

low-income families (roughly 30 percent of the students), while all students had voluntary 

access to supplementary loans that carried a below-market interest rate. In several steps 

between 1991 and 1996, the level and duration of the basic grants was substantially lowered. 

This was partially justified as a compensation for the introduction of a general public 

transport card in 1991. In addition, the reception of grants has been connected to the 

‘performance’ of the students: grants were initially issued as loans and converted into gifts 

upon successful graduation.37  

Over time, participation in higher education increased massively, from 480 

thousand students in 2000/01 to over 733 thousand students in 2017/18.38 This enormous 

rise in the number of number of students was not considered problematic during the 

relatively prosperous 2000s: after long hesitation, study finance was made generally 

exportable to other countries per 2007 (see section 4.4) and the government introduced an 

extra loan facility to cover (rising) tuition fees in the same year (see section 4.1). This tax-

funded expansion of higher education was deemed no longer financially sustainable once 

the Great Recession struck in 2008, however, and consecutive governments took 

unprecedented austerity measures.39 A coalition of the Conservative Liberal VVD and 

Labour Party succeeded in introducing a ‘social loan system’ (sociaal leenstelsel) per 

September 2015.40 The new system abolished the basic grant and replaced it with a so-called 

 
34 Hoogenboom 2016, 175-176. 
35 Slaman 2015. 
36 Vossensteyn 2014.  
37 Slaman 2015; Vossensteyn 2014; H. Vossensteyn, H. de Boer and B. Jongbloed, ‘Chronologisch overzicht van 
ontwikkelingen in de bekostigingssytematiek voor het Nederlandse hoger onderwijs: Rapport voor de 
Evaluatiecommissie prestatiebekostiging hoger onderwijs’ (Center for Higher Education Policy Studies, 2017). 
38 Statistics Netherlands, “Leerlingen, deelnemers en studenten; onderwijssoort, woonregio (2000/01-
2015/16), available online: www.cbs.nl (last accessed 30 May 2019).  
39 Slaman 2015, 257-259.  
40 The Dutch Labour Party had always been sceptical towards the provision of universal grants, considering the 
indirect support of high-income groups by low-income groups a form of ‘perverse solidarity’, a political 
position summed up by a former Labour Party leader who described the situation as one in which ‘the butcher 
at the corner pays for the education of the lawyer’s education’. Cited in ibid., 258. 

http://www.cbs.nl/
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‘study advance’ (studievoorschot), a loan facility with an income-based repayment scheme 

supplemented with needs-based grants for students from low-income families.41 As a result 

of these changes, the amount of government funding spent on student grants was brought 

down from 1448 in 2014 to 1101 million in 2015, now roughly equalling the level of 1995 

(998 million). During the same period, the amount payed on loans increased tremendously 

from 173 million in 1995 to 2.016 million in 2015.42 As of the academic year of 2017-2018, 

students eligible for study finance have access to a maximum loan of €870,46, an income 

dependent supplementary maintenance grant (up to €389,16,- in 2017/18, depending on 

parents’ income), a so-called tuition fee credit (€167,17 per month in 2017/8), and a travel 

allowance for public transport.  

The gradual shift of the Dutch study finance system towards more ‘cost-sharing’ 

between the state, students and their families43 could be understood in light of a worldwide 

shift away from tax-funded access models towards a more neoliberal model that employs a 

mixture of funding streams.44 In fact, the introduction of the social loan system was 

explicitly legitimated by the legislator as following a ‘paradigmatic shift’ in thinking about 

the student: from the ‘independent student’ (zelfstandige student) in the 1980s, to the 

‘performing student’ (presterende student) in the 1990s, to the ‘investing student’ 

(investerende student) in the 21st century.45 The framing of education as human capital 

investment which bestows an increase in earning potential on the prospective student 

justified a shift in the costs of higher education to the student as the main ‘beneficiary’. 

Students were expected to ‘self-invest’ by supporting themselves and making better 

informed educational choices while the state could reduce maintenance support and 

redirect state funding to the ‘quality’ of education.46  

Students are eligible for study finance when they fulfil a nationality requirement, 

are between 18 and 30 years of age and are enrolled at an educational institution that is 

eligible for study finance – which include educational institutions abroad. With respect to 

the nationality requirement, the Study Finance Act – just like the Participation Act – makes 

use of a ‘renvoi clause’ to regulate access of Union citizens. The legislation simply states that 

persons who do not possess the Dutch nationality also fulfil the nationality requirement 

when they ‘have to be equated to Dutch nationals for study finance purposes by virtue of a 

 
41 Staatsblad 2015, 50. 
42 CBS Data “Onderwijs; uitgaven aan onderwijs en CBS/OESO indicatoren (1995-2015)”, CBS Statline 
<accessed 19 January 2018>.  
43 Vossensteyn 2014. 
44 H.-D. Meyer, ‘Reasoning About Fairness in Access to Higer Education: Common Sense, Normative and 
Institutional Perspectives’ in H.-D. Meyer, et al. (eds), Fairness in Access to Higher Education in a Global 
Perspective: Reconciling Excellence, Efficiency and Justice (Rotterdam: Sense, 2013), 18.  
45 TK 2014–2015, 34 035, no 3, p. 7.   
46 TK 2014–2015, 34 035, no. 3.  
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treaty or a decision of an organisation of public international law’.47 As Hoogenboom 

points out, this clause simply imports EU legislation and case law on equal treatment into 

the nationality criterion and therefore provides no indication under what conditions EU 

students actually become eligible for study finance.48 Specific rules on the entitlement of 

EU students can be found in lower Ministerial decrees or working instructions and 

administrative practices adopted by the Education Executive Agency (Dienst Uitvoering 

Onderwijs, ‘DUO’). Until 2000, students could appeal against decisions related to study 

finance at a specialised tribunal, the Study Finance Tribunal (College van beroep 

studiefinanciering). For reasons mostly related to operational costs, the tribunal was 

dissolved in 2000.49 Since then, students can appeal against study finance decisions to 

regular courts and further appeal at Central Appeals Tribunal (Centrale Raad van Beroep). 

 

2. The Political Context: Managing Student Mobility in an ‘International 

Marketplace’  

 

The number of international students pursuing full time educational courses in the 

Netherlands has expanded rapidly over the past decades and the country is currently in the 

top 10 of countries hosting the largest international student populations worldwide.50 In 

the academic year of 2018/19, a total of 85.955 non-Dutch international students were 

enrolled in an accredited degree programme in public higher education in the Netherlands, 

which is about 11,5 percent of all students in the Netherlands.51 Of these international 

students, a large majority of 62.932 students are from the European Economic Area (‘EEA’) 

and therefore covered by Union law. Only a minority of 23.023 students is from outside the 

EEA, which are relatively few compared to other EU Member States.52 Only 1/50th of 

Dutch students pursues a full degree abroad, amounting to 16.743 in 2016.53 Table 2 

provides the available data provided by the Education Executive Agency on the number of 

incoming and outgoing students receiving Dutch study finance. Given the high number of 

EU students pursuing higher education in the Netherlands, a relatively small portion of 

 
47 Article 2.2 (1) Study Finance Act.  
48 Hoogenboom 2016, 211. 
49 TK 1999-2000, 26 960, no. 3.  
50 D. Huberts and M. Vlek de Coningh, ‘Incoming student mobility in Dutch higher education 2017-2018’ 
(Nuffic, 2017), 27. 
51 Steehouder and Van Donselaar 2019, 6. These numbers only concern full degree students and exclude 
students who remain affiliated to a foreign educational institution but follow courses for study credits in the 
Netherlands, often in the context of the Erasmus+ program. 
52 Ibid., 10; Huberts and Vlek de Coningh 2017, 9. 
53 Available online at the Nuffic website, ‘Facts and Figures’, https://www.nuffic.nl/en/subjects/dutch-degree-
students-abroad/ (last accessed 30 May 2019). 

https://www.nuffic.nl/en/subjects/dutch-degree-students-abroad/
https://www.nuffic.nl/en/subjects/dutch-degree-students-abroad/
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them receives Dutch study finance. On the first day of November 2017 (academic year of 

2017/18), 9.006 EU students received full study finance and 3.105 received tuition fee 

credit. That year, 9.897 Dutch students and 714 EU students received study finance for their 

education abroad.54 It follows from the numbers that the Netherlands hosts a considerably 

higher number of EU students in its educational institutions than Dutch students pursuing 

a degree elsewhere in the world with a ratio for ‘incoming’ and ‘outgoing’ students of 5 to 

1. Still, a much higher percentage of those ‘outgoing’ Dutch students receives study finance 

than EU students in the Netherlands. 

 

Table 2: Incoming and outgoing students receiving student support 2013-2017 

  Incoming EU students Outgoing students 

 Dependent 

right 

Migrant 

Worker 

Permanent 

residence 

Total 

with Full 

Study 

Finance 

Only 

Tuition 

fee credit  

Dutch 

nationals 

EU 

nationals 

2013 1.536 2.911 2.465 6.912 1.725 8.960 1.123 

2014 1.557 2.396 2.922 6.875 1.844 9.331 1.131 

2015 1.960 1.627 3.683 7.270 2.501 9.799 957 

2016 1.294 2.086 4.575 7.955 2.785 9.718 785 

2017 1.796 2.482 4.728 9.006 3.109 9.897 714 

Numbers determined on the 1st of November each year. Source: Dienst Uitvoering 
Onderwijs, Rapportage meeneembare studiefinanciering en Studiefinanciering aan 

vreemdelingen in Nederland: Studiejaar 2017-2018, provided to author on 12 April 2019. 
 

The argument could be made that these numbers are the desired outcome of the strategy 

the Netherlands has pursued with respect to the ‘management’ of international student 

mobility. Since the very introduction of study finance, the Netherlands has sought to attract 

talented foreign students, including EU students, but has tried to limit their claims to 

maintenance grants with the argument that this should be the responsibility of the Member 

State of origin. Simultaneously, the Netherlands has tried to encourage Dutch students to 

study abroad. While Dutch maintenance support was made exportable for this purpose, the 

government only wanted to cover students with a ‘connection’ to the Netherlands and 

thereby increase the likelihood that students return to the Netherlands after finishing their 

education abroad.  

 
54 Dienst Uitvoering Onderwijs, Rapportage meeneembare studiefinanciering en Studiefinanciering aan 
vreemdelingen in Nederland: Studiejaar 2017-2018, provided to author on 12 April 2019. 
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This strategy can be traced back to 1989, when, just after the first student cases 

before the ECJ and before the adoption of the Students Directive, the Netherlands took the 

position that student mobility within the Community should be promoted without 

students of other Member States having recourse to Dutch study finance.55 In 1992, the 

Dutch government observed an ‘outflow surplus’ – a higher number of Dutch nationals 

studying abroad than foreigners studying in the Netherlands – and identified various 

‘obstacles’ to the inflow of foreign students.56 Not only was the Netherlands considered 

unattractive as a small linguistic and cultural area with high housing shortages, also tuition 

fees were seen as a major ‘obstacle’, which were at the time amongst the highest in Europe.57  

When the ECJ required the Netherlands in its Raulin judgment (1992) to compensate EU 

students for the payment of tuition fees, the government presented this compensation as a 

measure to stimulate the inflow of foreign students while maintaining its position that the 

responsibility for student maintenance support should remain with the Member State of 

the student’s nationality and not with the host member State.58  

 In the course of the 2000s, student mobility greatly intensified and was 

increasingly framed in the discourse of an emerging ‘international market of higher 

education’. This development was connected to increased efforts at the European level in 

the context of the Bologna process, of which the Netherlands claimed to be a staunch 

supporter, already introducing the bachelor-master structure in 2002.59  The Dutch 

government stated to act in response to an intensification of international competition for 

international students, which it described as a ‘battle for brains’ (‘strijd om de knapste 

koppen’) and accordingly encouraged its educational institutions to view the European 

market as their ‘home market’.60 With success, since the number of foreign students 

pursuing full-time courses in the Netherlands more than doubled between 2000 and 2005 

(from 16.500 to 35.000).61 In order to support outgoing students, efforts were stepped up 

to make Dutch study finance generally exportable within the European Union. Faced with 

perceived limitations stemming from Union law, the government commissioned external 

research to study the financial risks involved with extending portably study finance within 

 
55 TK 1988-1989, 21217, no. 2, p. 10.  
56 TK 1991-1992, 22452, no. 3.  
57 Apart from Ireland and the United Kingdom, ibid, pp. 35-36. 
58 Ibid, p. 5. See on the Raulin compensation section 6.4.2 below.  
59 TK 2005-2006, 22 452, no. 23. See also J. Witte, ‘Change of Degrees and Degrees of Change. Comparing 
Adaptations of European Higher Education Systems in the Context of the Bologna Process’ (PhD Dissertation, 
University of Twente, 2006), 207-254.  
60 TK 2008-2009, 31 288, no. 44.  
61 Ibid, p. 6.  
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the European Union.62 As will be discussed in section 4.4 of this chapter, portable study 

finance would finally be introduced in 2007.  

 With rising numbers of foreign students in higher education, the political debate 

concerning student mobility shifted towards ‘costs and benefits’ for Dutch higher education 

and the economy. During a parliamentary debate in 2010, members of parliament openly 

argued for creating a ‘revenue model’ (verdienmodel) for higher education by attracting 

foreign students.63 A motion by two Members of Parliament successfully called for an 

investigation into the benefits of student mobility.64 The resulting report by the 

Netherlands Bureau for Economic Policy Analysis concluded that the internationalisation 

of higher education generally brought positive economic effects.65 An ‘open market’ of 

higher education would offer more choice for students and increase competition between 

institutions, which would lead to better matches between students and institutions and 

higher quality education. Based on economic modelling, the study showed that while inflow 

of students from other EU Member States presented short-term costs, these would be 

largely compensated through tax revenues of those staying after completing their 

education.66 The ‘stay-rate’ of foreign students after graduation hence became crucial for 

sorting positive economic outcomes from student mobility. The Minister claimed in 2012 

that attracting and retaining ‘highly-skilled, ambitious and entrepreneurial talents’ would 

strengthen the Dutch economy.67 A year later, an advisory report by the Economic and 

Social Council titled ‘Make it in the Netherlands!’68 informed a long-term government 

action plan that would focus on ‘binding’ foreign students to strengthen the international 

knowledge-based economy of the Netherlands.69    

By 2012, in marked contrast to twenty years earlier, the balance had tilted towards 

a significant surplus of incoming students compared to outgoing students. Members of 

Parliament expressed concerns over this surge in incoming students with respect to the 

quality, costs and crowding-out effects in both educational programmes and on the labour 

market.70 Responding to such concerns, the Minister of Education sought to further 

promote outward mobility while subjecting inward mobility to increased selection ‘at the 

 
62 H. Vossensteyn, ‘Mobiliteit en studiefinanciering; Risicoanalyse van de eventuele verruiming van de 
meeneembaarheid van Nederlandse studiefinanciering voor studie in het buitenland’ (Center for Higher 
Education Policy Studies, 2000); K. Mortelmans and R. Van Ooik, ‘De 'Meeneembaarheid' van Nederlandse 
Studiefinanciering bezien van het Europees Recht’ (Europa Instituut, Universiteit van Utrecht, 2002).  
63 TK 2010-2011, 32 500 VIII, no. 73.  
64 TK 2010-2011, 32 500 VIII, no. 68.  
65 ‘De Economische Effecten Van Internationalisering in Het Hoger Onderwijs’,  (Centraal Planbureau, 2012). 
66 Ibid. 
67 TK 2012-2013, 22 452, no. 34, p. 3.  
68 Social and Economic Council, ‘Make it in the Netherlands! Advies over binding van buitenlandse studenten 
aan Nederland’, 2013, no. 01. 
69 TK 2012-2013, 22 452, no. 34.  
70 TK 2011-2012, appendix, no. 142, and parliamentary proceedings of 17 December  2013, No 37-32.  



 

162 

 

Chapter 6: Responding to the Court’s Student Case Law 

gate’ in order to avoid that ‘students of lesser quality would seek their luck in the 

Netherlands’.71 The Minister also promised to focus on a mix of nationalities and cultures 

to create a genuinely ‘international classroom’ and active policy to connect and integrate 

foreign students to the Netherlands in order to increase their ‘stay-chance’ (blijfkans).72 

Furthermore, the problem of ‘unbalanced mobility’ would be addressed at EU-level and 

bilaterally with Germany.73 The possible limits of inward student mobility have recently 

become more visible. The government has announced to scale back subsidies targeted at 

the recruitment of foreign students and initiate efforts to reduce the number of English-

taught programs.74 The latter not only to promote and protect Dutch language skills of 

students, but also as a possible method to limit the influx of EU students and thereby save 

costs.75   

To sum up, the past thirty years has seen a massive ‘internationalisation’ of Dutch 

higher education. The Netherlands has actively taken part in the promotion of student 

mobility in the context of the Bologna process, but, aware of the economic and budgetary 

risks, has tried to ‘manage’ student flows in such a way that maintenance support to EU 

students was limited and Dutch students were encouraged to study abroad.   

 

4. Dutch Responses to the Court  

 

This section goes to the heart of the chapter by analysing how EU legal developments and 

the Dutch government’s ‘student mobility agenda’ interact with each other. It investigates 

how – in response to EU case law – the Netherlands has adjusted and redesigned its student 

support system and determined the terms and conditions of access. The chain of responses 

is visualised in figure 1, where the upper timeline indicates relevant ECJ judgments and the 

lower time line highlights relevant legislative changes and administrative actions by the 

Netherlands. A dashed arrow indicates an indirect relationship, while a straight arrow 

indicates a direct relationship. Four cases were selected for longitudinal analysis and will be 

presented below. A first case concerns the impact of the Raulin judgment (1992), where the 

Court required the Netherlands to grant EU students access to that part of its student 

support system that was intended to cover the costs of ‘access to education’. A second case 

focusses on EU ‘worker students’ and their access to Dutch  

 
71 TK 2011-2012, 33 000 VIII, no. 158, p. 11.  
72 Ibid, pp. 10-12 and TK 2011-2012, 31 288, no. 290, pp. 3 and 8.  
73 TK 2011-2012, 31288, no. 290.  
74 TK 2019-2020, 31 288, no. 782.  
75 Ibid, p. 10, but see especially TK 2019-2020, 32 359, no. 4, appendix ‘BMH 5 Ongekend talent’, p. 78-79.  
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study finance. A third case studies the Dutch response to the Bidar judgment (2005) and 

how this response led to the Förster judgment (2008). A fourth case, finally, analyses the 

lengthy history of the introduction and constant adjustment of ‘portable’ study finance. A 

recurring pattern in all case studies has been the Dutch government’s constant strategic 

engagement with Union law: its actions depend on how much legal ‘room for manoeuvring’ 

decision-makers see within the legal corridor of Union law. The degree of willingness to 

take associated legal risks is determined by political – mostly parliamentary – salience of 

student mobility and budgetary pressures on student support in general. In terms of 

structure, the case studies start with a brief outline of applicable (case) law and proceed with 

a chronological account of the chain of actions triggered by this (case) law.  

 

1. Equal Access to Education: From ‘Raulin Compensation’ to ‘Tuition Fee Credit’   

 

EU students enjoy access to national education institutions on the same terms as national 

citizens. This means that Member States are not only prohibited from charging different 

registration and tuition fees to EU students, but also have to grant them financial assistance 

that is intended to cover the costs of education. Already in 1985, the Court decided in its 

Gravier judgment that students who are Member State nationals cannot be discriminated 

with respect to conditions of access to vocational training in other Member States. 

Vocational training was defined very broadly, essentially ‘any form of education which 

prepares for a qualification for a particular profession, trade or employment or which 

provides the necessary training and skills for such a profession, trade or employment’. 

Later, in Blaizot (1988), the court considered university studies to fulfil these conditions.76 

Since, according to Court, education fell within the scope of the Treaty, Member States 

were not allowed to impose different registration or tuition fees on students from other 

Member States than those imposed on their own students, as this would constitute unequal 

treatment on grounds of nationality.77 Equal treatment with respect to access to education 

is not limited to the payment of tuition fees, but has been extended by the Court to the 

student support system. In Lair (1988), the Court clarified that Member States should grant 

EU students financial assistance that ‘is intended to cover registration and other fees, in 

particular tuition fees, charged for access to education’.78 Until Bidar (2005), however, 

student maintenance support fell outside the scope of the non-discrimination provision.79 

 
76 C-24/86, Blaizot (2 February 1988), ECLI:EU:C:1988:43.  
77 Gravier, para. 26.  
78 Lair, para. 14. Italics added.  
79 Lair, para. 15. Brown, para. 19. 
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Before analysing the impact of the Gravier line of case law on the Dutch student 

support system, it is important to emphasise that the prohibition to ask different tuition 

and registration fees already implies redistributive consequences. On this aspect, in fact, it 

has been argued that intra-EU student mobility is more harmonised than interstate 

mobility in comparable federal state-systems such as Canada and the United States, where 

decentralised governments can ask different tuition fees for ‘local’ and ‘foreign’ students.80 

This has to do with the fact that EU Member States vary enormously in the level of subsidy 

to educational institutions. In 2017/2018 academic year, for example, tuition was free in 

Denmark, students had to pay €2.006 in tuition fees in the Netherlands and up to £9.250 

in England. Reasoned from a Member State funding perspective, educating EU students in 

its system costs the same as it does for its own citizens, that is the difference between the 

tuition fee and the actual costs for a year’s education. In the Netherlands, for example, every 

EU student ‘costs’ the state roughly the difference between the statutory tuition fee actually 

paid by EU students (wettelijk collegegeld) and the tuition fee educational institutions 

charge to students who do not satisfy the criteria to be eligible to this reduced tuition fee 

(instellingscollegegeld).81 This difference is paid by the government to the educational 

institution (rijksbijdrage) and comes down to an average of €7.100,- per student per year.82  

Initially, the Dutch government did not consider the Gravier line of judgments 

applicable to its student support system since study finance, as introduced in 1986, did not 

distinguish between financial support to cover tuition fees and maintenance support.83 This 

changed after the Raulin judgment (1992), where a preliminary reference from the Study 

Finance Tribunal sent to the ECJ forced the Netherlands to introduce a special allowance 

for EU students enrolled in the Netherlands that compensated their payment of tuition fees, 

the so-called ‘Raulin compensation’ (Raulinvergoeding). Through a strategic adjustment of 

its student support system, the Netherlands was able to abolish the Raulin compensation in 

2007 and mitigate the (financial) impact of this judgment in times when more and more 

EU students found their way to the Netherlands.  

 The introduction of the Raulin compensation was the outcome of a preliminary 

reference procedure initiated by the Dutch Study Finance Tribunal. In 1986, a French 

national, Ms. Raulin, enrolled at the Dutch academy for Fine Arts and Design in 

 
80 Maas 2017, 8. Although it has been argued that Union law does not, in principle, prohibit Member States to 
charge higher tuition fees for students not previously resident, i.e. to apply residence criteria for differentiated 
tuition fees. G. Davies, ‘Higher Education, Equal Access, and Residence Conditions: Does EU Law Allow 
Member States to Charge Higher Fees to Students Not Previously Resident?’ (2005b) 12 Maastricht Journal of 
European and Comparative Law 3, 227-240. 
81 Article 7.45a of the Higher Education and Research Act refers to the ‘renvoi’ clause of Article 2.2 of the Study 
Finance Act to define the group of persons that are eligible for paying the statutory tuition fee.  
82 TK 2017–2018, 34 775 VIII, no. 2. On the ‘costs’ of the EU student (at the time €6000,-), see TK 2011-2012, 
appendix, no. 142, p. 2.  
83 TK 1991-1992, 22 542, no. 3, p. 9. 
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Amsterdam, applied for study finance but this was refused by the Minister of Education. 

She appealed against this decision with reference to the ECJ’s Gravier and Lair judgments, 

claiming that she could not be discriminated on grounds of nationality within the scope of 

the Treaty and was therefore entitled to that proportion of the study finance covering the 

enrolment and tuition fees.84 The Study Finance Tribunal referred the matter to the ECJ 

and asked, amongst other questions, if a student from another Member State should be 

granted access to the student support system of another Member State if that system made 

no distinction between financial support covering the costs of access to education and 

support covering maintenance costs.85 In its observations, the Dutch government argued 

that the basic grant was unconnected to the payment of enrolment and tuition fees and any 

attempt to break the basic grant down according to the various cost elements would be 

‘artificial and alien to the philosophy’ of the study finance system, which was to make a 

contribution towards the student’s maintenance costs.86 In its judgment (1992), the Court 

observed nonetheless that even though study finance was granted as a lump-sum to 

students, it separated between ‘various elements’ – as was admitted by the Dutch 

government – and decided that the part intended to cover enrolment and tuition fees fell 

within the scope of Union law. The Court concluded that students from another Member 

State enjoy equal treatment ‘in so far as the assistance granted is intended to cover 

enrolment fees and other costs of access to the course, regardless of how such assistance is 

calculated or the underlying philosophy’.87  

After receiving the ECJ’s ruling, the Study Finance Tribunal decided that EU 

students were entitled to a monthly grant that sought to compensate for the payment of 

tuition fees.88 Despite its initial resistance, the government diligently complied with this 

decision by introducing a special allowance for EU students, which – named after its French 

protagonist – would come to be known as the Raulinvergoeding (‘Raulin compensation’).89 

In order to receive the allowance, which was disbursed as a yearly gift and covered the 

payment of tuition fees, EU students had to apply before the 1st of January of the respective 

year of study.90 To conclude, all EU students, regardless of their status, were embedded – 

at least partially – in the Dutch student support system by means of a special allowance that 

 
84 College van Beroep Studiefinanciering (12 October 1992), WSF 30145787, para. 3. Also C-357/89, Raulin 
(26 February 1992), ECLI:EU:C:1992:87, para. 5.  
85 Raulin, para. 6.  
86 Raulin, para. 26.  
87 Ibid, para. 28. See also D. Curtin and R. Van Ooik, ‘Noot bij Raulin en Bernini’ (1994) 42 SEW, Tijdschrift 
voor Europees en Economisch Recht 3, 180-190, 188.  
88 Which meant 1/12th part of the yearly tuition fee, as outlined in Article 12, lid 1, sub c Study Finance Act 
1986. College van Beroep Studiefinanciering (12 October 1992), WSF 30145787, para. 5.  
89 Beleidsregel internationale aspecten WSF, 1e fase, Uitleg OCenW regelingen 1993, nr. 18 van 30 juni 1993, 
kenmerk SFB-93033328. 
90 Ibid.  
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compensated their tuition fees.91 This was the direct consequence of a successful attempt 

by an interested Union citizen to mobilise Union law before a national court despite strong 

resistance from the Dutch government.  

Budgetary and political pressures challenged the continued existence of the Raulin 

compensation right from the start. Already during its first year, 1994, the government 

reported that costs associated with the Raulin compensation turned out to be ‘substantially 

higher than expected’.92 Over the course of the 1990s, a discrepancy arose between the 

amount of student support received by Dutch students and EU students. This had to with 

the fact that the amount students received as a basic grant was lowered in several steps since 

1991 while tuition fees increased substantially between 1995 and 1998.93 As a result, by 

1999, Dutch students were only partially compensated for the payment of tuition fees while 

EU students received full compensation in the form of a yearly gift and received more 

financial support than Dutch students who lived at home with their parents. In order to 

undo this disparity, the Minister of Education announced in 1999 to lower the Raulin 

compensation with 40 percent in order to grant EU students the same amount of financial 

assistance as Dutch students who lived with their parents.94 Despite this measure, costs of 

the Raulin grant would further rise to 6 million euro in 2005 with 12.500 annual 

recipients.95  

In 2006, the government seized the opportunity presented by the introduction of 

a new loan facility, the so called ‘tuition fee credit’ (collegegeldkrediet), to abolish the Raulin 

allowance for EU students per September 2007. Tuition fee credit was introduced as an 

extra and separate lending facility to cover tuition fees that came in addition to the other 

elements of study finance (the basic grant, the supplementary grant, travel card and 

supplementary loans).96 According to the Minister of Education, the aim behind the new 

facility was to create more financial scope for students ‘to invest in their education’, 

enabling them to work less on the side and pay higher tuition fees at private universities or 

 
91 Technically speaking, however, it should be acknowledged that the setting up of a separate compensation 
scheme would not qualify as ‘embedding’ proper: EU students did not acquire access to the actual study finance 
programme nor did the judgment entail a change in eligibility rules of study finance. Understanding the Raulin 
grant as embedding would still be appropriate, I would argue, as the scheme was intended to honour EU 
students’ right to a part of the basic grant and this was the most feasible solution to make this administratively 
possible. 
92 A reported 5,1 million Dutch guilders in 1994. TK 1994-1995, 24 302, no. 2, p. 122.  
93 The so-called ‘Student op eigen benen’ initiative, Staatsblad 1994,742.  
94 The Minister expected to yearly save 9 million guilders. TK 1999-2000, 26 800 chapter VIII, no. 2, p. 114; 
TK 2005-2006, 30 387 and 22 452, no. 53, p. 2. The measure was implemented with a policy rule, ‘Vergoeding 
les- en collegegelden aan buitenlandse studerenden in Nederland’ 5 February 2001, GOCenW/AA/01.014. See 
for a legal analysis also Mortelmans and Van Ooik 14-16. 
95 TK 2004-2005, appendix 1405. 
96 TK 2005-2006, 30 387, no. 3. Interview 27.  
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abroad.97 Crucially, however, along with the introduction  of tuition fee credit, the 

government reframed what type of expenses the different components of the Dutch 

support system were meant to cover and introduced a distinction between maintenance 

costs and costs of access to education.98 From now on, tuition fee credit was intended to 

cover ‘the costs of access to education’ (tuition fees), while the other elements of Dutch 

study finance were solely intended to cover ‘maintenance costs’.99 This explicit reframing 

served a clear objective, namely to abolish the Raulin compensation.100 By entitling EU 

students to tuition fee credit, the Netherlands continued to fulfil its obligations under 

Union law because it granted them equal access to that part of finance assistance that is 

intended to cover the payment of tuition fees, namely tuition fee credit.101 But since the 

other components of study finance were solely dedicated to cover maintenance costs, the 

legal ground for compensating EU students for the payment of tuition fees disappeared and 

the Dutch government could safely dismantle the Raulin compensation. Rolling back the 

separate Raulin compensation for EU students – a yearly gift – and replacing it with tuition 

fee credit – a loan – saved the Ministry of Education an estimated 11 million euro’s per year 

in the longer term.102 This budgetary saving, in fact, partially covered the extra funding 

that was necessary to finance the introduction of portable study finance that same year (as 

discussed in section 4.4).103 The quarantining effect of the measure follows clearly from the 

numbers. Whereas 12.500 EU students received the Raulin compensation as a yearly gift in 

2005, ten years later only 2.500 received tuition fee credit.104  

To sum up, a long-term analysis of the impact of Gravier line of jurisprudence on 

the Dutch student support system reveals an interesting pattern of responses. After a keen 

EU student – and probably her lawyer – successfully mobilised Union law before a pro-

active Dutch court, the Dutch government diligently implemented the subsequent Raulin 

judgment by introducing a separate allowance for all EU nationals that covered their tuition 

fees. The rolling back of the Raulin allowance in 2006 is a clear illustration of strategic 

compliance with Union law. By introducing a ‘tuition fee credit’ and simultaneously 

 
97 According to Article 3.16a of the Study Finance Act, students can borrow up to five times the statutory 
tuition fee per year.   
98 TK 2005-2006, 30 387, no. 3, p. 18.  
99 Ibid, p. 28. More explicitly, EK 2006-2007, 30 933, D. The distinction between different purposes behind 
student support was inspired by the Court’s jurisprudence. Interviews 25 and 27. 
100 This follows very clearly from the debate, where the minister explained that without this explicit 
distinction, clarifying that study finance only served to cover maintenance costs and tuition fee credit covers 
the payment of tuition fees, ‘the ground for the abolition of the Raulin compensation would collapse.’ TK 
proceedings 2006-2007, 54, p. 3112.  
101 TK 2005-2006, 30 387, no. 3, pp. 19 and 26.  
102 Ibid, p. 26. 
103 As admitted by the Minister of Education, TK proceedings 2006-2007, 54, p. 3114. See also TK 2006–2007, 
30 933, no. 3, p. 12. 
104 See table 2. TK 2004-2005, appendix 1405. 
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reframing the rationales behind the different components of the student support system, 

the government could smooth out the financial impact of the Raulin judgment at times 

when this became budgetary salient and political attention was channelled at the financial 

support of outgoing Dutch students. The Netherlands continued to comply with the Raulin 

judgment by granting equal access to financial assistance covering the payment of tuition 

fees, but did so by replacing a gift to EU students with a loan, while avoiding any negative 

impact on Dutch students. In fact, the abolition of the Raulin judgment financially enabled 

the introduction of portable study finance. Hence the history of the Raulin grant is an 

example of how the impact of ECJ jurisprudence critically depends on how Member States 

design and justify their welfare system and how spending on EU students can be managed 

by tweaking the components of this system. It is important to emphasise, however, that the 

introduction of tuition fee credit was not driven by the desire to abolish the Raulin 

compensation; instead, the introduction of tuition fee credit was a necessary condition for 

the abolition of the Raulin compensation.105 In other words, the (financial) impact of the 

Raulin judgment was mitigated by what one interviewee considered ‘a pleasant side effect’ 

of adding an extra loan facility to the existing study finance system.106  

 

2. Worker Students: Setting and Raising a Threshold 

 

Labour market activity by an EU student or a family member of that student provides 

almost unconditional access to the study finance system of a Member State where the 

economic activity takes place. In those scenarios, the derogation clause of Article 24(2) of 

the Citizenship Directive cannot be relied upon by the Member State and that State has to 

grant maintenance support on equal terms to EU students as it does to national students. 

While this interpretation follows clearly from Article 24(2) itself,107 the right dates back to 

the 1980s, when the Court decided – most clearly in Lair (1988) – that student maintenance 

aid qualifies as a ‘social advantage’ to which migrant workers and their family members are 

entitled under Article 7(2) of Regulation 1612/68.108 It follows that students themselves, 

too, can qualify as ‘workers’ under Union law when they take up (part-time) employment 

in the Member State of their study. The possibility to enjoy such ‘overlapping’ statuses – as 

both student and worker – could be distilled from earlier case law but was explicitly 

 
105 In section 3.3 I discuss the method of triangulation I employed to verify this interpretation of the events. 
106 Interview 27.  
107 This Article exempts from the derogation ‘workers, self-employed persons, persons who retain such status 
and members of their families’. 
108 Current Regulation 492/2011; Lair, para. 28; Echternach and Moritz, para. 35. 
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confirmed by the Court in its L.N. judgment (2013).109 In this case, the Danish government 

had taken the position that a Union citizen who enters another Member State with the 

intention to follow a course of study is precluded from having the status of ‘worker’. In 

response, the Court simply declared such intentions irrelevant.110 When an EU student 

simultaneously qualifies as ‘worker’ under Union law, i.e. when s/he performs ‘effective and 

genuine work’, s/he enjoys equal access to student maintenance aid.111  

 A longitudinal analysis of the Dutch responses to this line of case law reveals a 

clear pattern of inclusion and subsequent exclusion of EU ‘worker students’ within the 

Dutch student support system. The story starts in 1992, when the Study Finance Tribunal 

ruled that part-time workers from other Member States are fully entitled to Dutch study 

finance. In contrast to the Danish Educational Support Appeal Board, which only referred 

questions on the same matter to the ECJ a full twenty years later,112 the Dutch Tribunal 

relied on the ECJ’s Lair judgment and considered Dutch study finance to be a ‘social 

advantage’ in the meaning of Article 7(2) of Regulation1612/68. This meant that the French 

full-time economics student in question, who also worked 12 hours per week on the side, 

was entitled to study finance as she performed ‘real and genuine work’.113 

The judgment motivated the Dutch administration to find an administratively 

feasible threshold to define ‘worker students’. This threshold was developed over the years 

in close interaction with the domestic judiciary. It appears from domestic case law that until 

2005, DUO applied an internal policy rule that EU students should be considered migrant 

workers if they can present an employment contract for indefinite duration of 32 hours or 

more per month.114 Although national courts did not consider this threshold of 32 hours 

an ‘incorrect’ interpretation of the ‘effective and genuine work’ concept, they did 

occasionally challenge the rigid application of this threshold in individual cases, requiring 

the administration to take account of the average working hours per month or periods of 

illness.115 Relying on this jurisprudence, the study finance administration published an 

official policy rule in 2005 that spelled out how it would verify retrospectively if study 

finance had been legitimately granted. EU students receiving study finance had to submit 

evidence on the number of hours they had worked over past periods in order to prove they 

had actually been workers under Union. Those who had worked for an average of 32 hours 

 
109 C-46/12, L.N. (21 February 2013), ECLI:EU:C:2013:97, para. 47. For a discussion of the impact of this 
judgment in the Danish context, see Kramer, Sampson Thierry and Van Hooren 2018. 
110 L.N., para. 46. 
111 In the context of student support, the Court sums up the criteria for being a worker in L.N., paras 41-43. 
112 Resulting in the earlier mentioned L.N. judgment.  
113 College van beroep studiefinanciering (12 October 1992), WSF 30447990. 
114 This follows from Rechtbank Alkmaar, (11 November 2003), ECLI:NL:RBALK:AN7934, and Centrale Raad 
van Beroep (16 March 2007) ECLI:NL:CRVB:2007:BA1063, para. 2.3.2.  
115 Rechtbank Alkmaar (23 August 2004), ECLI:NL:RBALK:2004:AQ7624, and Rechtbank Arnhem (8 
November 2004), ECLI:NL:RBARN:2004:AR5364.  
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or more per month – with the exception of one month of holidays or illness – were 

automatically considered workers. Students not meeting this criterion could still qualify for 

worker status in the light of their individual circumstances.116 Those students failing to 

prove their worker status had to repay benefits they had earlier received. In 2009, the 

Central Appeals Tribunal endorsed the ’32-hour threshold’ by stating that with this policy 

DUO correctly interpreted the ECJ’s worker definition.117  

 Despite this clear endorsement from the highest social court, the government 

decided to leave legal certainty behind and test the limits of the law in order to contain 

educational spending on EU worker students. In 2012, the State Secretary of Education 

(VVD) announced a restriction of the 32-hour threshold by raising it to 56 hours. It is clear 

that this policy change was politically driven as it followed a period of increased 

parliamentary attention to the financial costs and benefits of foreign students in 

combination with general austerity cuts in educational spending and intensified control on 

the fraudulent use of social benefits.118 In 2011, three party members of the Liberal 

Conservative party (VVD) explicitly asked the government about the number of foreign 

students that qualified as migrant workers under Union law and received study grants on 

that ground. Additionally they asked how much money was spent on these students and if 

there was ‘room’ to restrict the conditions under which EU students qualify as migrant 

workers.119 After reporting a considerable increase in the number of worker students and 

associated costs over the previous five years,120 the State Secretary also answered the last 

question in the affirmative. He explained that the 32-hours threshold gave practical 

expression to the European concept of ‘real and genuine work’, but was intentionally set at 

a relatively low level for administrative reasons, which had led to an increasing number of 

worker students receiving Dutch study finance. Hence he expressed his intention to use the 

legal room and raise the working threshold from 32 to 56 hours per month, as this was 

more in line with the threshold adopted in the Aliens Circular – the Dutch regulation 

governing the right of residence – that required Union citizens to work 40 percent of the 

regular working time in order to qualify as worker under Union law.121  

After early elections and a change of government later in 2012, the new Labour 

Party minister was reminded by the VVD Members of Parliament about her predecessor’s 

 
116 IB Groep, ‘Beleidsregel controlebeleid migrerend werknemerschap’, 4 March 2005, AG/OCW/MT-05.11. 
117 Centrale Raad van Beroep (16 March 2007), ECLI:NL:CRVB:2007:BA1063, and reconfirmed in Centrale 
Raad van beroep (30 October 2009), ECLI:NL:CRVB:2009:BK2076 and Centrale Raad van Beroep (21 October 
2011), ECLI:NL:CRVB:2011:BT8968.  
118 Interview 24 and 25.  
119 TK 2011-2012, appendix, no. 1811.  
120 The number of worker students increased from 1509 in 2006 to 4823 in 2011. Spending increased from 6 
million in 2006 to 26 million in 2011. Ibid. 
121 Ibid. On the development of this threshold in the Aliens Circular, see section 8.4.2. 
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intention to raise the minimum working hours’ requirement.122 She introduced a new 

policy rule that came into effect in 2014.  EU students now have to work more than 56 

hours per month on average to enjoy full study finance. They have to submit an 

employment contract upon application and are granted provisory study finance for the 

duration of the employment contract. The administration retrospectively verifies if the EU 

student has worked the required number of hours on the basis of payslips and an employer’s 

declaration submitted by the student. The individual circumstances clause continues to 

exist.123 The policy rule was officially justified by the rising numbers of migrant workers 

with study finance and the desire to align the threshold with the Aliens Circular.124  

Raising the thresholds of the ‘worker student’ category served as a politically 

driven quarantining strategy. Combined with an intensification of control on fraudulent 

EU students125 and increased focus on ‘(risk) profiling and analysis’ of the target group,126 

the measure appears to have sorted effect. We can observe a correlation between the 

introduction of the ‘56-hour criterion’ on 1 January 2014 and significant decrease in EU 

students with migrant worker status, which more than halved when compared to 2011.127 

The political nature of the policy change is confirmed by administrative officials within 

DUO and the Ministry who remember expressing their concerns over changing a 

consolidated and workable minimum norm. Raising the threshold would risk further 

litigation by interested EU students and opened Pandora’s box, they feared.128 Indeed, 

quarantining strategies through actively testing the limits of law bring the renewed risk of 

litigation. While the new threshold has generally stood the judicial test,129 several EU 

students have successfully litigated against the new policy rule in cases when this rule was 

applied strictly and no account was taken of other circumstances, like wage or holiday 

payments.130  

To sum up, already in 1992, the right to non-discrimination under the free 

movement of workers was successfully mobilised by a Union citizen before a national court 

 
122 TK 2012-2013, appendix, 33 453, no. 6, p. 5.  
123 ‘Beleidsregel controlebeleid migrerend werknemerschap’, 13 December 2012, no. HO&S/463528. 
124 Ibid. 
125 TK 2013-2014, 17 050, no. 450, p. 18. For a recent judgment by the Central Appeals Tribunal revealing 
such fraudulent behaviour with respect to employment contracts for the purpose of receiving study finance, see 
Centrale Raad van Beroep (4 December 2019), ECLI:NL:CRVB:2019:3700. 
126 TK 2013-2014, 24 724, no. 122, p. 2. 
127 Numbers provided by DUO total 2911 in 2013/14; 2.396 in 2014/15; 1627 in 2015/16. No causal claim can 
be made here, however. No data is available for 2012/2013 and other factors affecting the numbers cannot be 
accounted for. For example, the ‘social loan system’ that was put into effect on 1 September 2015 made study 
finance arguably less attractive for EU students.  
128 Interviews 24 and 25. 
129 Rechtbank Rotterdam (26 February 2015), ECLI:NL:RBROT:2015:1238.  
130 See e.g. Rechtbank Den Haag (11 December 2015), ECLI:NL:RBDHA:2015:14608, Rechtbank Zeeland-
West-Brabant (2 December 2016), ECLI:NL:RBZWB:2016:7625 and Rechtbank Den Haag (6 April 2017), 
ECLI:NL:RBDHA:2017:3457.   
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to gain full access to Dutch study finance. The administration fine-tuned its policy in close 

interaction with domestic courts to establish a stable and workable threshold to determine 

which EU students qualified as part-time workers. Students were fully included in the 

Dutch student support system if they could prove, retrospectively, to have worked 32 hours 

on average per month. But while the administration preferred a situation of legal certainty, 

the political objective of limiting educational spending on EU students in times of political 

and budgetary salience motivated a more assertive stance towards Union law and actively 

test its limits, raising the threshold to 56 hours.   

 

 

3. Integrated Students: from Bidar to Förster  

 

Students can also claim access to maintenance support from another Member State under 

Union law when they demonstrate ‘a sufficient degree of integration’ into the society of 

that State. That is to say, regardless of the economic contribution they themselves or their 

family members make to that Member State. The Court laid the moral basis for this ground 

of entitlement in its Bidar judgment (2005), where it overturned its earlier case law and 

declared maintenance support to fall inside the scope of the Treaties.131 Bidar, a French 

student who had lived in the UK for three years and completed his secondary education 

‘without ever having recourse to social assistance’, was refused student maintenance 

support because he was not ‘settled’ in the UK.132 Since it turned out to be impossible in 

practice for students from other Member States to obtain such ‘settled status’, the Court 

declared this rule indirectly discriminatory to EU students who lawfully reside in the United 

Kingdom.133 The Court showed some sympathy, however, to the financial concerns raised 

by the UK as it found it permissible for a Member State to ensure that the grant of 

maintenance aid to students from other Member States would not become an unreasonable 

burden with consequences for the overall level of assistance that could be granted by that 

State.134 It therefore allowed Member States to grant maintenance support only to those 

students ‘who have demonstrated a certain degree of integration into the society of that 

State’.135 While the Court considered the residence condition of three years the UK 

 
131 C-209/03, Bidar (15 March 2005), ECLI:EU:C:2005:169, para. 38. 
132 Ibid, paras 20-22.  
133 Ibid, para. 53. 
134 Ibid, para. 56.  
135 Ibid, paras 56 and 57. 
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imposed on students appropriate as a guarantee for sufficient integration, the strict 

requirement of having a ‘settled status’ could not be justified on this ground.136  

The Dutch response to Bidar is another illustration of a Member State’s assertive 

stance in testing and, subsequently, shaping the limits of Union law. At the time, Bidar was 

received with a certain panic within Dutch political and administrative circles, as it was 

considered to leave the Dutch student support system vulnerable to a vast spectrum of 

potential litigants who could claim to be ‘integrated’ into Dutch society.137 As soon as two 

days after the Bidar judgment (on 17 March 2005), the Dutch government already received 

parliamentary questions about the consequences of the judgment for EU students in the 

Netherlands. Eager to swiftly re-establish legal certainty, the State Secretary of Education 

responded by announcing that  full access to study finance would only be granted to EU 

students who reside legally in the Netherlands for a period of more than five years.138 In 

other words, EU students were considered ‘integrated’ in the sense of Bidar only after five 

years of legal residence. This response should be understood in the context of the 

Citizenship Directive, which was scheduled to come into effect by May 2006. As discussed 

earlier, Article 24(2) of this directive makes it possible for Member States to reject a claim 

to maintenance aid by EU students before they acquire permanent residence status, that is, 

after five years of residence.139 The five year’s residence condition was soon laid down in a 

policy rule140 and later formalised in legislation and lower regulation with the 

implementation of the Citizenship Directive.141 Article 3(a)1 of the Study Finance Decree 

now excludes EU citizens from full study finance who have not yet acquired permanent 

residence under Article 16 of the Citizenship Directive – i.e. after five years of continuous 

legal residence – with the exception of workers or their family members. The outcome of 

the Bidar case therefore meant the full inclusion into the Dutch student support system for 

those EU students who enjoy permanent residence.142 In practice, however, EU students 

do not need to apply for a permanent residence permit at the Immigration and 

 
136 Ibid, paras 60 and 61.  
137 Dutch newspaper NRC covered the judgment and its follow up quite extensively, reporting that officials at 
the ministries of Education and Foreign Affairs were ‘thinking hard’ to give legal effect to the ECJ’s 
‘integration’-clause and ‘one mistake in the interpretation could cost the Dutch government millions of euro’s’. 
Mark Duursma, NRC, ‘De weg open voor een Europees studiefinancieringsstelsel’, 16 March 2005. This 
picture was confirmed in interview 24.  
138 TK 2004-2005, appendix, no. 1387 and 1405. 
139 Articles 16 and 24(2) Citizenship Directive.  
140 ‘Aanpassing studiefinanciering en WTOS VO-18+ in verband met arrest Bidar’, AGOCenW/MT/05. 
141 Staatsblad 2006, 373 and 374.   
142 Article 3a(1) Study Finance Decree, Staatsblad 2006, 374. 
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Naturalisation Service before claiming full study finance on this basis. The study finance 

administration merely verifies the duration of registration in the municipal database.143  

It would not take long before a German student, Ms. Förster, took the Dutch 

administration to court by litigating against the strict application of the 5-years’ residence 

requirement; as a ‘fully in the Dutch society integrated citizen of the EU’, she argued, she 

qualified for full study finance in light of the Bidar judgment.144 The Central Appeals 

Tribunal doubted whether a five years’ residence requirement could work as the sole 

criterion when assessing ‘a certain degree of integration’ and referred preliminary questions 

to the ECJ, asking, inter alia, whether other possible factors that could indicate a degree of 

integration should also be taken into account when a residence condition has not been 

strictly met by the student.145 In the resulting Förster judgment, the Court accepted the 

single condition of five years’ uninterrupted residence for the purpose of guaranteeing that 

the student receiving maintenance grant is integrated in the society of the host member 

State.146 The outcome of the case was cheerfully received by DUO and the ministry of 

education, mostly for reasons of administrative feasibility.147  

To sum up, the Dutch government sought to soften the financial and 

administrative impact of Bidar judgment by testing the limits of the law and re-establish 

legal certainty by adopting an easy and workable residence condition. Instead of settling for 

the ‘safe’ three years – a residence condition already endorsed by the ECJ in Bidar – the 

Dutch authorities chose to test the limits of the Court’s ‘integration’ concept by introducing 

a five years residence condition and therefore consciously took the risk of litigation.148 This 

strategy proved successful as the Court aligned its jurisprudence with the Citizenship 

Directive and considered five years of residence an appropriate and proportionate criterion 

for guaranteeing a sufficient degree of integration.149 Legal certainty, in other words, was 

re-established by engaging the court system. For the ECJ, the Förster case offered an 

opportunity to fine-tune its earlier case law in Bidar and the ‘ECJ-proof’ policy rule could 

be safely emulated by other Member States.150 After Förster, Member States could safely 

 
143 Interview 24 and 25. The website of DUO simply requires students to submit a copy of their ID card. 
Website DUO, ‘Student Finance: Eligibility’: https://duo.nl/particulier/student-finance/eligibility.jspto (last 
visited 29 march 2019). 
144 Centrale Raad van Beroep (16 March 2007), ECLI:NL:CRVB:2007:BA1063, para. 1.5 
145 Ibid, para. 4.4.1.  
146 C-158/07, Förster (18 November 2008), ECLI:EU:C:2008:630, para. 52. 
147 Interviews 24, 25 and 27. For the same reason, the judgment took legal scholars by surprise, as the Court 
typically requires Member State authorities to take account of the specific circumstances of the case and apply 
Union law with an eye to the principle of proportionality. Just like its later Alimanovic and Garcia-Nieto cases, 
the Court endorsed the application of a ‘hard’ criterion that follows the thresholds provided by the Citizenship 
Directive. 
148 That this domestic interpretation of Bidar was debated within the administration is confirmed by 
interviewees who remark that it would have been a ‘safer’ option to go for three years. Interview 24.  
149 Förster, paras 52-54.  
150 Obermaier 2009, 170-173; Blauberger 2012. 

https://duo.nl/particulier/student-finance/eligibility.jspto
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exclude EU students who study on its territory – apart from workers or their family 

members – before they acquire permanent residence status after five years. For those 

students, the Court has accepted residence as the sole indicator demonstrating integration 

into a Member State’s society.151 

 

4. Exportable Study Finance: Supporting the ‘Connected’ Student  

 

This section finally analyses the impact of Union law on the Dutch scheme of ‘portable 

study finance’ (meeneembare studiefinanciering). Important to recall is that the Court does 

not oblige Member States to provide funding to students who wish to pursue education in 

other Member States or elsewhere in the world. When a Member State provides for such 

a funding scheme, however, that State must ensure that the detailed rules for the award of 

that funding do not create unjustified restrictions to free movement within the territory of 

the Member States.152 This means, concretely, that when a Member State decides to grant 

student support to students who wish to study at educational institutions abroad, the 

conditions related to that type of support should not discriminate – directly or indirectly – 

on grounds of nationality against foreign Union citizens and any restriction should be 

justified on ground of a legitimate objective and be proportionate to that aim.153  

 The rules on the export of Dutch study finance have been subject to European 

intervention since the very introduction of the basic grant under the Study Finance Act in 

1986. The original Study Finance Act allowed the Minister to select foreign educational 

institutions for which Dutch students could export their Dutch study finance.154 This 

included courses to become medical doctor, dentist, veterinarian, pharmacist, midwife, 

nurse or architect.155 Article 7(2) of the Study Finance Act stipulated that students with 

Dutch nationality were eligible for study finance, as well as students who do not possess 

Dutch nationality but reside in the Netherlands and are entitled on the basis of provisions 

from binding treaties or decisions from public international organisations. EU students, in 

other words, were subjected to a residence condition, whereas Dutch students were not.  

In 1986, Ms. Bernini – an Italian student who had lived as the daughter of an Italian 

migrant worker in the Netherlands for over twenty years – applied for Dutch study finance 

 
151 Resulting in the famous critique by Somek 2007, 807. 
152 Morgan and Bucher, para. 28. C-359/13, Martens (26 February 2015), ECLI:EU:C:2015:118, paras 23-24. 
For a discussion, see the Opinion Advocate General Colomer, C-11/06 and C-12/06, Morgan and Bucher (20 
March 2007), ECLI:EU:C:2007:174, paras 81-88. 
153 Morgan and Bucher, para. 33. 
154 Article 9(3) of Wet Studiefinanciering, Staatsblad 1986, 252. 
155 TK 1991-1992, 22 452, no.3, p. 7. Eligibility was extended to educational courses in the border regions in 
1992.  
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to fund her architecture studies at the University of Napoli. The architecture degree at the 

University of Napoli where Bernini studied was selected as a foreign study programme 

eligible for the export of Dutch study finance.156 The administrative authority rejected her 

application on the basis of Article 7(2) of the Study Finance Act: as a student not possessing 

Dutch nationality she was required to reside in the Netherlands. She appealed against the 

decision before the Study Finance Tribunal. During the proceedings, the Tribunal stepped 

in and asked ex officio if Regulation 1612/68 was applicable to the conflict. Learning about 

the economic activities of Ms. Bernini’s father in the Netherlands, the Tribunal referred 

questions to the ECJ, asking, inter alia, if children of migrant workers are eligible for study 

finance on equal terms with national students if they study in another Member State.157 In 

its judgment, the ECJ first established that a Dutch national studying architecture at the 

same university as Bernini would be eligible for portable study finance.158 Repeating its case 

law that children of migrant workers are entitled to study finance on the same terms as 

national workers, the Court concluded that any difference in treatment as regards the place 

of residence of the child was unjustified.159 The outcome of the Meeusen case (1999) was 

not very surprising in light of the Bernini judgment. In this case, the daughter of Belgian 

cross-border workers – residing in Belgium but working for their own company in the 

Netherlands – pursued a degree in chemistry in Antwerp. According to the Court, the 

simple fact that the parents were economically active in the Netherlands meant they should 

be treated equally with respect to social advantages under Article 7(2) of Regulation 

1612/68. Since Dutch students were allowed to export study finance for the pursuit of this 

particular degree, such a residence restriction could not be imposed on family members of 

cross-border workers.160  

 The Court’s case law in Bernini and Meeusen meant the inclusion of the children 

of migrant workers into the Dutch student support system. In situations when Dutch 

students could export their study finance to study at dedicated foreign educational 

institutions, the children of migrant workers could do so on equal footing on the basis of 

the economic activity performed by their family members in the Netherlands. This was 

initially achieved through changing administrative practice by the executive authority,161 

but in response to the European Commission, who kept insisting on legislative amendment 

after the Meeusen judgment, the Study Finance Act was formally amended in 2003.162  

 
156 Report of Hearing C-3/90, para. 2. 
157 College van beroep studiefinanciering (12 October), WSF 30257889.  
158 C-3/90, Bernini (26 February 1992), ECLI:EU:C:1992:89, para. 5. 
159 Ibid, para. 28. 
160 Case C-337/97, Meeusen (8 June 1999), ECLI:EU:C:1999:284, para. 23. 
161 TK 2002-2003, 28865, no. 3, pp. 5 and 7. 
162 Staatsblad 2003, 469. The Study Finance Act was amended by adding another ‘renvoi clause’ Article 2.2: the 
residence requirement was not applicable when this would be in violation of a treaty or decision by an 
international organisation.  
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In addition to this direct outcome, the Bernini/Meeusen jurisprudence had an 

important indirect impact on the Dutch student support system, namely that it would 

constrain the Dutch government’s plans to roll out portable study finance to the entire 

European Union. Amidst parliamentary debates on study finance reforms, the Minister of 

Education halted the plan – announced earlier – to extend portable study finance to all 

educational institutions in the European Economic Area by pointing at the (uncertain) 

financial implications of the Meeusen case.163 Instead, the Minister announced to design 

legislation that would only grant portable study finance to students with ‘a clear connection 

to the Netherlands’ while not discriminating against EU migrant workers in the 

Netherlands.164 For this purpose, the Ministry of Education commissioned academic 

research on the financial and legal consequences of expanding the territorial scope of study 

finance to educational courses abroad. A financial risk analysis estimated that students with 

a ‘limited connection with the Netherlands’, including children of migrant workers, would 

cost 18,5 million guilders at a maximum.165 Reports investigating the legal possibilities for 

the export of study finance found that various ways to secure a ‘connection’ between the 

student making use of portable study finance and the Netherlands – such as residence, 

diploma or language requirements – would all amount to indirect discrimination under 

Union law.166 A report by Mortelmans and Ooik suggested the option, however, to 

introduce a residence requirement that could serve as a ‘test case’ before the ECJ in order to 

remove any remaining doubts on its compatibility with Union law.167 Despite this 

suggestion, the Minister decided not to take the risk of testing the limits of the law and to 

halt the initiative. Without any attempt to hide frustration, the Minister complained in a 

letter to the parliament that the Dutch desire to promote and facilitate student mobility in 

the European Union was ‘tempered by the (financial) effects of Citizenship of the Union, 

how contrary this may seem.’168 Short of alternatives, a quota of 5000 students was 

suggested to limit financial risks, but no further action was undertaken for the next three 

years.169 This decision not to proceed with the planned expansion of portable study finance 

in response to Union law is a clear illustration of retrenchment as inaction: portable study 

finance would have been broader in territorial scope in the absence of Union law. 

 
163 Proposed amendment by MP Rabbae, TK 1999-2000, 26 873, no. 20. Proceedings 22 March 2000, TK 59 
59-4144. TK 1999-2000, 60, 23 March 2000, pp. 4212-4213. TK 2000-2001, 24 724, no. 51, p. 4.  
164 TK 2000-2001, 24724, no. 48, pp. 19-20. 
165 Vossensteyn 2000.  
166 J. Steen Knudsen, ‘Studiefinanciering Buiten Nederland in Het Licht Van De Europese Jurisprudentie ’ (T. 
C. M. Asser Instituut, 2000); K. Mortelmans and R. Van Ooik, ‘De Gevolgen van Grzelczyk-arrest voor de 
Nederlandse studiefinanciering’ (Europa Instituut, Universiteit Utrecht, 2001). 
167 Mortelmans and Van Ooik 2002, 58-59. 
168 TK 2001-2002, 24 724, no. 56, p. 5.  
169 TK 2001-2002, 24 724, no. 56. 



 

179 

 

Chapter 6: Responding to the Court’s Student Case Law 

 A creative way out of deadlock was found, perhaps surprisingly, in the ECJ’s Bidar 

judgment (2005). As we have seen in the previous subsection, Bidar required Member 

States to grant study finance to ‘integrated’ EU students. The Court also acknowledged, 

however, that it was permissible for Member States to ensure that the grant of maintenance 

support to students from other Member States would not become an unreasonable burden 

on the overall level of assistance which could be granted by that State.170 It was legitimate 

in that context to require a students to demonstrate ‘a certain degree of integration in the 

society of that State’ and this could be established by finding that a student ‘has resided in 

the host Member State for a certain length of time’.171 This part of the Court’s reasoning in 

Bidar convinced the Dutch government of the possibility that a residence requirement 

could hold before the Court of Justice as a justifiable restriction on the export of study 

finance.172 The Netherlands chose to restrict the grant of exportable study finance to 

students who – irrespective of nationality – had resided lawfully in the Netherlands during 

at least three out of the six years preceding their enrolment on that course.173 This so-called 

‘3 out of 6’ prior residence condition was chosen, according to the Minister of Education, 

in order to entitle students with a ‘recent connection’ to the Netherlands while avoiding 

that short stays abroad would interrupt entitlement altogether.174 By replacing nationality 

with prior residence as the condition of entitlement, the Dutch legislator made the 

conscious decision to exclude Dutch nationals who had never or only briefly set foot upon 

Dutch territory.175 Dutch policy-makers had finally found a solution in Union law to 

expand its portable study finance scheme, but this solution required a change to domestic 

structures of social belonging: Dutch nationals without a ‘connection’ to the Netherlands – 

as expressed by residence – became outsiders too. 

Inside the study finance department, officials were aware of the risk they were 

taking, estimating the chance that the ‘3 out of 6’ rule would be compatible with Union law 

at only ’30 to 40 percent’.176 The main obstacle towards the expansion of the portable study 

 
170 Bidar, para. 56. 
171 Ibid, paras 57 and 59. 
172 Beleidsbrief meeneembare studiefinanciering, SFB2005/56309, p. 9. 
173 The condition was laid down in Article 2.14(2)(c) of the Study Finance Act. Staatsblad 2007, 200.  
174 TK 2005-2006, 22 452, no. 23. 
175 Under the old Article 7(2) of the Study Finance Act, Dutch nationals would have a right to export study 
finance to selected educational institutions or regions purely on the basis of their nationality. That it was the 
intention to exclude both Dutch and EU nationals who had never or only briefly resided in the Netherland can 
be read explicitly in the Explanatory Memorandum to the law, TK 2006–2007, 30 933, no. 3, p. 5. 
176 Interview 27. The confidence that the ‘3 out of 6’ rule could be justified was boosted by the Court’s 
reasoning in the German Morgan and Butcher judgment (2007). In Germany, students were required to study 
at least a year in Germany before being allowed to export their study finance for studies abroad. Although the 
Court found this criterion too exclusive to be representative of a degree of integration, the Dutch ministry 
drew courage from the Court’s confirmation that granting study finance to students wishing to study in other 
Member States could also become an ‘unreasonable burden’. Morgan and Bucher, para. 44. In a press release, 
the Ministry of Education stated that portable study finance could be restricted in cases of ‘study finance 
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finance scheme was therefore overcome by taking the intentional risk of testing the 

potential of the ‘sufficient integration’-test found in the Bidar judgment. As explained in 

section 4.1, the extra funding necessary to finance the expansion was partially secured by 

the abolition of the Raulin compensation for EU students in the Netherlands.177 In line 

with the broader political strategy of Dutch government, Dutch students were financially 

supported to study abroad, but this came at the expense of EU students who studied in the 

Netherlands. 

The ‘3 out of 6’ residence condition would be put to test before the ECJ in two 

separate cases. A first case concerned an infringement action by the European Commission 

concerning the rights of family members of migrant workers.178 In letters to the parliament, 

the Minister of Education took an assertive stance towards the infringement procedure, 

emphasizing that the residence condition was justified as a measure to prevent a 

disproportionate and unsustainable burden on the  Dutch study finance system and to 

promote student mobility.179 He threatened that an adverse decision by the Court would 

have ‘great consequences for the continued existence of portable study finance in its present 

form’.180 In response to the financial concerns of the Netherlands, the Court would point 

out that its reasoning in Bidar could not be applied to migrant workers. While the Court 

accepted that it was in Member States’ power to require nationals of other Member States 

– whether economically active or inactive – to show a certain degree of integration in their 

societies before receiving social advantages, a residence condition to prove the required 

degree of integration would be inappropriate when the persons concerned are migrants 

workers or their family members.181 The Court justified this difference by arguing that 

migrant workers’ participation on the labour market by itself establishes a sufficient degree 

of integration that is necessary for them – and their children – to access social advantages 

on the same terms as nationals.182 The Court accepted, in principle, the second justification 

provided by the Dutch government, namely that a residence requirement could be an 

appropriate way to achieve the legitimate objective of encouraging student mobility.183 The 

‘3 out of 6’ residence condition ultimately failed, however, on the proportionality principle 

 
tourism’. ‘Europese doorbraak in meeneembare studiefinanciering’, News, 2 November 2007, website ministry 
Education, Culture and Science, https://www.rijksoverheid.nl/actueel/nieuws/2007/11/02/europese-
doorbraak-in-meeneembare-studiefinanciering (last accessed 23 January 2018). 
177 TK 2006–2007, 30 933, no. 3, p. 12.  
178 C-542/09, Commission v. Netherlands (14 June 2012), ECLI:EU:C:2012:346. 
179 TK 2009-2010, 31 288, no. 77, pp. 2-3.  
180 TK 2011-2012, 33 0000 VIII, no. 158, p. 9. The Minister estimated that an additional 8.000 students would 
become eligible, costing a maximum of 40 million euros. This estimate was based on the risk analysis 
conducted by CHEPS, A. Dassen and H. Vossensteyn, ‘Mobility and Student Support. A risk analysis of the 
portability of student support’ (Center for Higher Education Policy Studies, 2010). 
181 Commission v. Netherlands, para. 63. 
182 Ibid, para. 65.  
183 Ibid, paras 72 and 79.  
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since the Dutch government failed to show why it had not opted for other representative 

elements that could demonstrate a degree of integration.184  

The Dutch response to the Commission v. Netherlands judgment can be classified 

as a (rare) manifestation of retrenchment. A legislative amendment to Article 2.14(2) of the 

Study Finance Act made sure that the children of migrant workers did no longer have to 

comply with the ‘3 out of 6’ condition but also granted the Minister of Education the 

possibility to maximise the number of students – irrespective of nationality – that could 

export their study finance abroad.185  This solution could be seen as a pragmatic 

compromise: the government backed down from earlier threats to abolish portable study 

finance altogether, but declared it ‘inescapable’ by lack of alternatives to set a financial ‘cap’ 

on the portable study grants to limit budgetary risks.186 As could be expected when a 

domestic response to ECJ case law threatens to lower standards of support for national 

citizens, the proposed amendment maximizing the export of study finance led to fierce 

discussions in parliament about the EU’s interference with the Dutch student support 

system.187 MP’s from all political parties expressed their dissatisfaction with the ECJ’s 

judgment, with some of them criticizing the European Union and the ECJ for meddling in 

what they considered an appropriate policy to promote student mobility, leading to explicit 

requests to test ‘creative’ alternatives before the Court,188 overturn the ECJ through 

European legislation or even ignore the ECJ.189 Most MPs were clearly concerned with the 

potential crowding out effect of Dutch students that could take place when the Minister 

would make use of her/his new power to impose the cap: since allocation would be based 

on a ‘first come first served principle’, Dutch students could be affected as well.190 With the 

exception of the PVV, parties in Parliament reluctantly accepted what was considered an 

unavoidable and pragmatic but rather crude fix of the portable study finance scheme.191 

Nevertheless, fears about a sudden meteoric rise in take-up from ‘unconnected’ EU students 

 
184 Ibid, paras 80-87. The judgment provoked extensive legal commentary about the various alternatives to the 
3-out-of-6 requirement A. Schrauwen, ‘De Kosten Van Studentenmobiliteit’ (2012) Nederlands Tijdschrift 
voor Europees Recht 10, 336-341; de Witte; G. Schut, ‘Hoe nu verder met meeneembare studiefinanciering? 
Experts zien alternatieven voor 3-uit-6-eis’ (2012) Transfer 1, 20-22. 
185 Staatsblad 2013, 180. 
186 TK 2011-2012, 24 724, no. 102. It should be added that the State Secretary also announced an investigation 
into the legal possibilities of a ‘return condition’ (terugkeereis), but this condition has not been implemented so 
far.  
187 TK 2012-2013, 33 453, no. 6. TK 2012-2013, proceedings, no. 40, 16 January 2013, pp. 2-24.  
188 Beertema (PVV), ibid, p. 14 and 19, and his amendment for completing Dutch prior education as a 
condition for accessing portable study finance, TK 2012–2013, 33 453, no. 7 
189 Contributions and motion by Bisschop (SGP), TK 2012-2013, proceedings no. 40, 16 January 2013, p. 11 
and motion, TK 2012-2013, 33 453, no. 12. See also the questions by VVD Senators, EK 2012-2013, 33 453, B, 
p. 5.  
190 TK 2012–2013, 33 453, no. 3. 
191 TK 2012-2013, proceedings no. 40, 16 January 2013.  
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turned out to be a storm in a teacup and the Minister has so far never found reason to 

actually maximise the number of students that can export their study finance.192  

The introduction of a legislative cap would still not turn out to be the end of the 

‘3 out of 6’ saga. In fact, the Dutch legislator’s willingness to exclude its own nationals fired 

back from Luxembourg with the Martens case (2015) and forced its policy-makers to go 

back to the legislative drawing table yet again.193 The case was referred to the ECJ by the 

Central Appeals Tribunal concerning a Dutch national who had made use of her freedom 

of movement by growing up in Belgium and applied for study finance for education on the 

island of Curaçao, which is outside the EU.194 In contrast to the Commission v. Netherlands 

judgment, this case was not about children of migrant workers, but about the more general 

right of free movement of Union citizens under Article 20(1) TFEU and the question if the 

‘3 out of 6’ residence condition gave adequate expression of the ‘genuine link’ that should 

exist between the society of the Member State providing a benefit and the recipient of a 

benefit.195 Before the ECJ, the Dutch government argued once more that the ‘3 out of 6’ 

rule was justified in order to ensure sufficient integration before granting full maintenance 

support to a student.196 The Court, however, repeated its earlier findings that a residence 

requirement was too exclusive and too arbitrary by unduly favouring one element – i.e. 

residence in the Member State – which is not necessarily representative for the ‘actual 

degree of attachment’ between the Union citizen and the Member State and declared the ‘3 

out of 6’ rule incompatible in violation of the general right to free movement.197 In its 

follow-up judgment, the Central Appeals Tribunal found Ms Martens to be sufficiently 

integrated despite not fulfilling the ‘3 out of 6’ condition: she was of Dutch nationality, 

spoke Dutch, had family and friends in the Netherlands and returned to the Netherlands 

for work after completing her education in Curacao.198  

As a result of Martens, the Dutch government had to search for alternative criteria 

that would actually be ‘EU-proof’.199 Drawing on the Court’s jurisprudence, a temporary 

policy rule gave immediate effect to the Court’s judgment and listed a wide range of criteria 

that could prove a ‘connection’.200 An amendment of the Study Finance Act quickly passed 

both houses of parliament in 2018. The new Article 2.14 of the Study Finance Act restricts 

 
192 With 9.897 Dutch students and only 714 EU students receiving Dutch study finance abroad in 2017, the 
ceiling, unofficially set at 17.000 students, is far from being met.   
193 C-359/13, Martens (26 February 2015), ECLI:EU:C:2015:118. 
194 The facts were a bit more complex but concerned the period that the father of Ms. Martens did no longer 
qualify as a cross-border worker in the Netherlands. Ibid, paras 8-17.  
195 Ibid, para. 36.  
196 Ibid, para. 35.  
197 Ibid, paras 40 and 45. 
198 Centrale Raad van Beroep (31 July 2015), ECLI:CRVB:2015:2357. 
199 R. Van Ooik, ‘De 3 uit 6-voorwaarde voor export van Nederlandse studiefinanciering door niet-actieve EU-
burgers’ (2015) Nederlands Tijdschrift voor Europees Recht 8, 257-260. 
200 ‘Beleidsregel meeneembare studiefinanciering hoger onderwijs’, Staatscourant 2016, no. 64343.  
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the export of study finance to students who – irrespective of their nationality – have legally 

resided at least three out of the preceding six years in the Netherlands or, alternatively, have 

made use or their free movement rights and have ‘a connection with the Netherlands’.201 

What is to be understood with ‘a connection with the Netherlands’ was further 

implemented in the Study Finance Decree in 2019 of which Article 5(a) now offers a range 

of ‘representative criteria’ like Dutch language skills, residence, education and economic 

activity. Family members of migrant workers are simply assumed to have a ‘connection’, in 

conformity with Commission v. Netherlands (2012).202 

By way of conclusion, it could safely be stated that the development of the Court’s 

case law on the export of student benefits has been – and continues to be – closely connected 

to the terms and conditions governing the export of Dutch study finance. Making Dutch 

student support ‘exportable’ to other countries has been a wish by the Dutch government 

for over three decades but would follow a rocky road mostly due to (perceived) constraints 

originating from Union law. In the government declaration of 1989, the Dutch government 

already announced an ‘intensification’ of internationalisation in higher education and to 

make extra funding available for students who wish to pursue full studies abroad.203 These 

plans were halted after the cases of Bernini (1992) and Meeusen (1999), which required the 

Netherlands to grant study finance to the children of migrant workers, even when they 

reside and study elsewhere in the European Union. The Dutch case confirms what was 

already expected in the literature, namely that the requirements of Union law can have the 

paradoxical effect of discouraging the rolling out of cross-border funding schemes by 

treating such Member States more harshly than those abstaining from exporting their study 

finance altogether.204 But while initially deciding not to expand the export of its study 

finance in order to avoid further EU intervention, the Netherlands took the conscious 

decision in 2007 to place itself at the ‘European vanguard’ in the field of portable study 

finance and expand its portable funding scheme, hoping that other Member States would 

follow its example.205 Adopting the ‘3 out of 6’ residence condition, the Netherlands 

consciously tested the limits of the ‘sufficient integration’-test of Bidar, excluding its own 

nationals on the same terms too. Again, the Court found the Netherlands to violate the 

principle of non-discrimination in Commission v. Netherlands (2012) and Martens (2015). 

In response, the Netherlands created the legal possibility to maximise the number of 

students that can export Dutch study finance, a response that could be qualified as 

 
201 Staatsblad 2019, 20. 
202 Staatsblad 2019, 270.  
203 Regeringsverklaring 1989, 27 november 1989, TK 14 p. 14-315. 
204 Dougan 2008, 731. 
205 By making study finance portable to accommodate Dutch students’ growing interest to study abroad, the 
Dutch government considered itself to be on the ‘European vanguard’ of student mobility and setting an 
example to other countries. TK 2000-2001, 24 724, no. 51, p. 3. Also, interview 25.  
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retrenchment since it also affects national students once put into effect, and went back to 

the drawing table to amend its study finance legislation once more to make its student 

support system ‘EU-proof’.  

 

5. Conclusion  

 

This chapter analysed how the Netherlands as a Member State of the European Union has 

responded to ECJ case law on cross-border student rights and how this affected the Dutch 

student support system. Judgments of the ECJ, it can be concluded, have created significant 

effects in terms of opening up the Dutch student support system to previously excluded 

groups of EU students. The Bernini (1992) and Meeusen (1999) judgments led to 

incorporation of children of migrant and frontier workers, the Lair judgment (1988) 

indirectly led to inclusion of EU students who worked part-time and the Dutch government 

responded to Bidar judgment (2005) by granting study finance to EU students after five 

years of residence. Additionally, the Gravier (1985) line of jurisprudence – on equal access 

to education – forced the government to introduce a special allowance, the so called Raulin 

compensation, for EU students in the Netherlands to cover their tuition fees. This 

embedding of students within the Dutch student support system was, above all, the result 

of a sustained pressure exercised by domestic courts – the Study Finance Tribunal and the 

Central Appeals Tribunal – that were prepared to actively interpret and apply Union law 

in the domestic setting and refer questions to the ECJ.  

The financial and political implications of the embedding of EU students only 

became felt by decision-makers around the turn of the century, when a rapidly growing 

number of EU students started to make use of Dutch student benefits and the Court’s 

jurisprudence on migrant workers constrained the Dutch government’s ambitious plan to 

roll out portable study finance to the entire European Union. Nevertheless, the Netherlands 

managed to mitigate the impact of Union law on its regulatory autonomy and regain 

control over the allocation of student support. A first way in which the Netherlands 

succeeded in limiting EU students’ access to Dutch study finance first by strategically 

redesigning its student support system. In 2007, the Dutch government could abolish the 

Raulin compensation by entitling EU students to a newly introduced loan that covered the 

payment of tuition fees, thereby continuing to fulfil its obligations under Union law to 

grant Union citizens equal access to financial support that is intended to cover costs of 

access to education. A second way how the Netherlands managed to ‘quarantine’ EU 

students was by assertively interpreting and testing the limits of Union law. As part of its 

general austerity measures during the economic crisis in 2012, the government decided to 
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‘test the limits’ of Union law by raising the threshold of Union citizens to qualify as ‘worker 

students’ from 32 to 56 working hours per month, against the wish of the administration 

that preferred maintaining a legally consolidated threshold. In an attempt to soften the 

financial and administrative impact of the Bidar judgment (2005), the Dutch government 

anticipated the implementation of the Citizenship Directive and successfully argued before 

the ECJ that the ‘degree of integration’ that could be expected from EU students could be 

interpreted as requiring them to meet a five years’ residence condition without any further 

proportionality considerations. But while Bidar opened up Dutch study finance for EU 

students after five years of residence, the judgment also inspired the Netherlands to emerge 

from deadlock and finally allow students to export their study finance in 2007. In order to 

control financial risks, however, export was only made possible for students who – 

irrespective of nationality – demonstrated ‘sufficient integration’ through the completion 

of a prior residence period in the Netherlands (the ‘3 out of 6’ rule) – a condition earlier 

considered largely incompatible with Union law. 

While the multitude of overlapping statuses and justifications that characterises 

and complicates cross-border student rights in the EU creates a constraining legal 

environment for Member States,206 the Dutch case shows that precisely this multitude also 

offers Member States a degree of autonomy to pursue preferred policies. Union law 

functions as a discursive frame to guide several courses of action that, depending on the 

circumstances, encourages a Member State to tweak its support system, actively assert its 

interpretation of Union law to re-establish legal certainty or (re)shape conceptions of 

‘deserving’ students to rebond their student support programmes. Rather than a force 

external to the policy process triggering linear responses, Union law – characterised by its 

ambiguous and open-ended terminology and grey corridor of proportionality politics – 

constrains, inspires and legitimates action within a wider web of educational reforms. 

Hence retrenchment, as an alternative direct response to Union law, is relative rare. This 

chapter has only identified two domestic responses as retrenchment. First, the period 

between 2000 and 2006, when the Dutch plans to export study finance were halted in order 

to avoid future judicial interference should be seen as the pre-emption of the planned 

expansion of a welfare program. And second, when, in response to the adverse outcome of 

the infringement case concerning the ‘3 out of 6’ residence condition (2012), the 

Netherlands amended its study finance legislation to enable the Minister of Education to 

maximise the number of students that can export their study finance.  

It is important to emphasise that no direct relation could be observed between 

Union law and jurisprudence and the overall retrenchment of the Dutch student support 

system, which has, since the Great Recession, gradually moved from one based on universal 

 
206 See on this point de Witte 2013.  
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basic grants to one based on social loans. Of course, the significant inflow of EU citizens 

studying in the Netherlands has contributed to the growth of the overall student population 

that pays reduced tuition fees and therefore enjoys subsidised access to higher education. A 

longitudinal analysis of the Dutch student support system shows, however, that EU 

students could be quarantined from access to most benefits. While all EU students enjoy 

access to ‘tuition fee credit’, only those students who contribute to the financing of the tax 

and social security system, either directly or by their parents, or who are considered 

integrated through long-term residence can claim full study finance. With respect to the 

export of Dutch study finance, the transformative power of Union citizenship became most 

visible as it had consequences for Dutch nationals: possessing Dutch citizenship in itself 

does no longer suffice as a ground for entitlement, but has been replaced by prior residence 

(‘3 out of 6’), economic reciprocity and a ‘connection’ with Dutch society. 



 

Chapter 7:  Social Assistance and the Administration of 

Residence 

 

1. Introduction 

 

While the domestic impact of cross-border social rights in the European Union has 

attracted extensive attention in both legal and social science literature, their impact on 

national administrations has remained relatively understudied.1 This is notably the case for 

the set of procedures that exists to administer the link between the right of residence and 

social entitlement in the welfare state. This lack of research is rather surprising. The Court 

has promoted the free movement of Union citizens by giving a constitutional dimension to 

residence and equal treatment rights through the doctrine that those rights are conferred 

directly by the Treaty and can therefore be exercised independently from any 

administrative action by Member State authorities.2 As will be shown in this chapter, this 

doctrine not only forces Member States to reconsider the control measures they have 

traditionally employed to regulate migration, i.e. registration requirements, residence 

permits, computerised databases, deportation, etc,3 but might also trigger Member States 

to redesign the domestic division of tasks and cooperation between welfare and migration 

authorities. But while these forms of adaptation to Union law are often difficult to capture 

in terms of ‘opening and closure’ of welfare systems or ‘more or less’ social rights,4 they are 

by no means less important.5 After all, encounters with bureaucratic authorities determine 

the terms and conditions under which Union citizens can access social arrangements and 

shape feelings of belonging to their ‘host’ welfare states. Any bureaucratic adjustment sorts 

effects – sometimes unintended – and draws the contours of an evolving EU social 

citizenship. 

The purpose of this chapter is to make an analytical contribution to the literature 

by asking how, in the shadow of EU (case) law, Member States reorganise the 

administration of Union citizens’ access to their welfare system and which consequences 

 
1 Exceptions include Blauberger and Schmidt 2014; Blauberger and Schmidt 2017b. 
2 C-48/75, Royer (8 April 1976), ECLI:EU:C:1976:57, paras 31-32.  
3 G. Brochmann, ‘The Mechanisms of Control’ in G. Brochmann and T. Hammar (eds), Mechanisms of 
immigration control: a comparative analysis of European regulation policies (Oxford: Berg, 1999): 1-27. 
4 See generally, Ferrera 2005. 
5 As Ferrera also remarked, Ferrera 2014, 82-83. 
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the respective organisation of welfare access has for Union citizens. It does so by studying 

the administrative relationship between the right to social assistance benefits and the right 

of residence. A general trend emerged from the research: Union law causes Member States 

to shift from the imposition of rather formalistic bureaucratic procedures on Union citizens 

when they take up residence on their territory to rather ‘formless’, but vigorous verification 

procedures at the moment Union citizens file a request for social assistance. The collection 

and submission of the necessary ‘paperwork’ that is supposed to give evidence to their right 

of residence shifts from the moment of establishment in another Member State to the 

(possible) moment that they request social assistance. In other words, Union citizens are no 

longer required to register or obtain residence documentation in advance of their stay, but 

will be judged retrospectively on their actual behaviour in their host Member State once 

they engage with its social authorities. This shift, from a prospective to a retrospective 

verification, is an important step towards the adoption of earned social citizenship as the 

technique of allocating social rights. Rather than granting social rights to migrants who 

comply with initial registration duties and possess valid residence documentation, social 

rights are now granted to Union citizens who can demonstrate – retrospectively – that they 

have met the performance standards under Union law over past periods of residence. As a 

result, the actual existence of a right of residence remains undetermined, unknown and 

probationary until the moment the Union citizen applies for social assistance or a 

permanent residence permit. 

In order to move beyond description and allow for a theoretical analysis of 

administrative change, the chapter will develop a distinction between three different ideal-

typical administrative models: the form, signal and delegation model. These models, which 

will be extensively discussed in section 3.2, are ideal-typical in the sense that they cover – 

at an abstract level – their distinct administrative techniques and rationality of governing 

free movement rights. The form model relies on a prospective verification system that 

requires Union citizens to register and obtain residence documents. Completing such initial 

requirements generally grants access to the welfare state. Union law incentivises Member 

States to leave the form model behind and to move towards either a signal or a delegation 

model. Both models rely on administrative procedures that centre around a retrospective 

examination of whether Union citizens actually complied with Union law at the moment 

that they request access to the host member State’s welfare system. In the signal model, 

however, migration authorities have a monopoly to decide on the (continued) the 

consequences of a welfare claim that have been ‘signalled’ by the welfare authorities. In the 

delegation model, welfare authorities have been ‘delegated’ the competence to 

independently verify residence conditions when granting welfare benefits to Union citizens 

without any interference from the migration authority.  
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A case study into the Dutch welfare/migration administration between 2001 and 

2018 formed the basis to inductively develop the ideal-typical models outlined above and 

account for the process of administrative adjustment over time.6 Empirically, the case study 

relies on archival research into (old) migration and welfare legislation, circulars and 

working instructions, case law of domestic courts and expert-interviews with 23 officials 

at the municipalities, migration authority and the ministries of justice and social affairs that 

were conducted between April 2015 and June 2019.7 Since 2001, the Netherlands gradually 

diminished registration and documentation formalities for Union citizens and 

implemented a complex cooperative procedure between the municipalities and the 

migration authority that aims to retrospectively verify the right of residence of Union 

citizens that apply for social assistance. It thereby redesigned its administrative system from 

a form to a signal model. This transformation was far from smooth and uncontested. In 

2013, the Central Appeals Tribunal – the highest administrative court – had to intervene 

in order to establish order in what one interviewee described as an administrative 

‘tombola’.8 And while the Netherlands defended its strict registration conditions for Union 

citizens residing on its territory all the way up to the ECJ in 2008,9 it voluntarily abolished 

any registration duty all together in 2014. Did the Netherlands embrace – in light of EU 

free movement law – a new administrative rationality of governing Union citizens’ right to 

social assistance? 

The chapter starts by introducing the legal ambiguity Member States are 

confronted with when administering the social rights of Union citizens. It moves on to 

formulate theoretical expectations as to how and under which conditions Member States 

might reorganise their administrative systems before theorising the three ideal-typical 

models that are available to Member States when dealing with Union citizens’ social 

assistance entitlement. The fourth section proceeds by presenting the diachronic case study 

on the Dutch administrative system. The concluding section summarises the chapter and 

interprets its findings as both contributing to the emergence of institutionalised 

uncertainty for mobile Union citizens and earned social citizenship as the dominant 

technique of allocating social rights in the European Union. 

 

2. Union Law and the Administration of Residence Rights 

 

 
6 As explained in section 3.2, the models were further refined in the context of a comparative analysis with 
Germany and Austria in cooperation with Anita Heindlmaier, University of Salzburg. 
7 See section 3.3 for more information on the data collection process.  
8 A lottery game. Interview 18.   
9 C-398/06, Commission v. Netherlands (10 April 2008), EU:C:2008:214. 
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When dealing with migrant Union citizens in their welfare state, Member State authorities 

are confronted with a challenging legal constellation. Administrative design has to address 

a threefold legal puzzle. First, except for explicit circumstances, Union citizens enjoy the 

right to receive equal treatment to national citizens. Secondly, Union citizens have a 

conditional right to residence after their first three months in their host Member State. 

Finally, Member States have limited possibilities to bureaucratically process residence and 

equal treatment rights of Union citizens: while Member States may require Union citizens 

to register themselves, Union citizens derive their free movement rights directly from 

Union law and can rely on those rights independently from administrative formalities (like 

the duty to register) imposed on them by their host Member State. Member State officials 

are confronted with these complexities and ambiguities in EU free movement law. As one 

municipal official strikingly describes:  

I remember very well that when reading directive 2004/38 how terribly uncertain 

we were about which entitlements could be derived from European law. One had 

to treat Union citizens non-discriminatory and equally to Dutch nationals, but 

they also had to comply with the conditions to residence, but we [as welfare 

authority, DK] were not allowed to verify these…. 10 

In what follows, I briefly summarise the rules for administering free movement rights 

under Union law that are particularly relevant for Member State bureaucracies with specific 

attention to the Court’s doctrine on the independent status of the Union citizen.11   

A well-established doctrine in Union law holds that economically active Union 

citizens residing in another Member State enjoy equal access to its welfare system, even in 

cases when they work part-time or do not earn above the minimum subsistence level and 

hence have to rely on public benefits.12 Around the turn of the millennium, however, the 

Court of Justice used the newly established status of Union citizenship to extend the 

principle of equal treatment to economically inactive Union citizens.13 This principle of 

equal treatment and its exceptions are now laid down in secondary legislation with the 

Citizenship Directive. While Member States should generally grant equal treatment to 

Union citizens, they are not obliged to grant social assistance to economically inactive 

Union citizens in their first three months of residence or longer when they are work 

seekers.14    

 
10 Interview 5.   
11 Chapter 4 extensively discusses the legal framework and jurisprudence of the Court of Justice from a 
doctrinal perspective.   
12 C-139/85, Kempf (3 June 1986), ECLI:EU:C:1986:284. 
13 C-85/96, Martínez Sala (12 May 1998), ECLI:EU:C:1998:217. C-184/99, Grzelczyk (20 August 2001), 
ECLI:EU:C:2001:458.  
14 Article 24 Directive 2004/38 (‘Citizenship Directive’).  
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Residence in another Member State is not necessarily lawful as the right of 

residence is subject to the conditions of economic activity or self-sufficiency. For a period 

of up to three months, a valid identity card suffices for lawful residence.15 For longer 

periods Member States may require Union citizens to be either economically active or to 

have a sickness insurance and ‘sufficient resources not to become a burden on the social 

assistance system’.16 Union citizens retain their right to residence as long as they continue 

to meet these conditions.17 The Citizenship Directive only permits Member States to verify 

the legality of a Union citizen’s residence in specific cases of ‘reasonable doubt’ as to whether 

a Union citizen still satisfies the conditions.18 Member States are expressly prohibited to 

carry out this verification in a systematic way.19 It follows from the ECJ’s jurisprudence that 

Member States are allowed to verify the residence status of a Union citizen in case of an 

actual claim to social assistance.20 The (consequent) decision to terminate a Union citizen’s 

residence, however, cannot be taken light-heartedly. In any case, this cannot be the 

automatic consequence of a Union citizen’s recourse to social assistance: Member States can 

only terminate residence when they take into account the individual circumstances of the 

Union citizen and establish that (s)he forms an ‘unreasonable burden’ on the social 

assistance system.21 Finally, the right to permanent residence – and unconditional equal 

treatment – should be granted to Union citizens who have resided legally for a continuous 

period of five years in the host Member State.22  

As we have seen in chapter 5, a recent of line of jurisprudence has shed doubts on 

the Court’s commitment to uphold a general right to equal treatment for all Union citizens. 

Whereas Union citizens in earlier cases gained equal access to social assistance on the basis 

of the Treaty while not satisfying the residence conditions formulated in secondary 

legislation,23 the cases of Dano (2014) and Commission v. UK (2016) made the right to 

equal access to the social assistance conditional on the compliance of residence conditions. 

In Dano, for example, the Court stated that ‘so far as concerns access to social benefits, a 

Union citizen can claim equal treatment only if his or her residence in the territory of the 

host Member State complies with the conditions for lawful residence of the Citizenship 

 
15 Article 6 Citizenship Directive. 
16 Article 7 Citizenship Directive.  
17 Article 14 (2) Citizenship Directive.  
18 Ibid.    
19 Ibid.  
20 Grzelczyk, para. 42.  
21 Grzelczyk, paras 42-43. This has been codified in Article 14(3) and recital 16 of the Citizenship Directive.  
22 Article 16 Citizenship Directive.  
23 C-456/02, Trojani (7 September 2004), EU:C:2004:488. Mr Trojani was considered a lawful residence 
because he had been issued a residence permit, para. 37. This is, admittedly, slightly odd in the light of the later 
Dias judgment.  



 

192 

 

Chapter 7:  Social Assistance and the Administration of Residence 

Directive’.24 It should be expected that this reversal of order between equal treatment and 

lawful residence has implications for administrative procedures.25    

A further complication to the administration of social rights of Union citizens is 

formed by the ‘independent status’ the Court has awarded to Union citizens who exercise 

their right to free movement. Since the case of Royer,26 the Court has consistently argued 

that the right of residence is conferred directly by the Treaty and acquired independently 

of the issue of a residence permit by the competent Member State authority. A residence 

permit should therefore not be regarded ‘constitutive’, as a measure giving rise to rights, 

but merely ‘declaratory’, as a measure by a Member State ‘serving to prove the individual 

position of a national of another Member State with regard to provisions of [Union] law’.27 

If Union citizens could only exercise their free movement rights after showing authorities 

a residence document, so the Court reasons, this would attach a ‘constitutive force’ to such 

a document and hinder their direct enjoyment of free movement rights under the 

Treaties.28 This doctrine, that residence permits and registration requirements have merely 

declaratory value, challenges the Member State’s ability to use these instruments for the 

enforcement of the abovementioned residence conditions. In the case of Dias, the Court 

had to engage with the opposite situation: could a Union citizen derive a right of residence 

solely out of a residence permit validly issued under national law while not meeting the 

conditions governing entitlement to any right of residence under Union law? Here the 

Court reasoned in favour of the Member States, stating that such periods, despite the 

possession of a valid residence period could not qualify as periods of ‘legal residence’ and be 

used for the acquisition of permanent residence status.29  

 This line of jurisprudence was codified with the adoption of the Citizenship 

Directive. Recital 11 is very explicit by stating that ‘the fundamental and personal right of 

residence in another Member State is conferred directly on Union citizens by the Treaty 

and is not dependent upon their having fulfilled administrative procedures’. Article 25 

therefore provides that registration certificates, residence cards and any other 

administrative formalities cannot be made a ‘precondition’ for the exercise of a right under 

the Treaty. Still, Member States may require Union citizens to register with the competent 

authorities after three months from their arrival. Upon registration, authorities may check 

whether the applicant complies with the conditions for extended residence, either as a 

worker, a self-supporting economically inactive or a student.30 However, a registration 

 
24 C-333/13, Dano (11 November 2014), EU:C:2014:2358, para. 69.  
25 How this line of jurisprudence ‘landed’ in the Netherlands is discussed in section 7.5.4 below. 
26 C-48/75, Royer (8 April 1976), ECLI:EU:C:1976:57.  
27 Ibid, para. 33. 
28 C-85/96, Martínez Sala (12 May 1999), ECLI:EU:C:1998:217, paras 53 and 54.  
29 C-325/09, Dias (21 July 2011), EU:C:2011:498, para. 55.  
30 Article 8(3) Citizenship Directive. 
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certificate shall be ‘issued immediately’, rendering this screening necessarily limited.31 

Administrative formalities attached to permanent residence are less clear-cut, as Member 

States have to issue, as soon as possible, Union citizens ‘entitled to permanent residence’ 

with a document certifying permanent residence after having verified their duration of 

residence.32 Union citizens who fail to comply with requirements to register are only liable 

to proportionate and non-discriminatory sanctions but do not lose any of the substantial 

rights they derive directly from Union law.33  

The image appearing is therefore ambiguous: registration and administrative 

formalities still exist under Union law, but their ‘worth and purpose’ has for a long time 

been undermined by the Court of Justice.34 In the less-noted case of Huber, the Court 

therefore specifically dealt with what could be seen as an alternative type of administering 

residence rights of Union citizens. Germany operated a centralised register that contained 

certain personal data relating to Union citizens that could be consulted by a number of 

public and private bodies. The Court accepted that the processing and storing of personal 

data was legitimate for the purpose of providing support to the authorities responsible for 

the application of the legislation relating to the right of residence.35 However, the Court 

added, since a change in the personal situation of a Union citizen entitled to a right of 

residence may have an impact on his residence status, the responsible authority has to 

ensure that the data which are stored are brought up to date ‘so that, first, they reflect the 

actual situation of the data subjects and, secondly, irrelevant data are removed from that 

register’.36  

In conclusion, EU rules on the administration of free movement rights contain a 

considerable challenge for Member State bureaucracies. On the one hand, the application 

of free movement law requires, in theory, a comprehensive bureaucratic machinery as the 

gathering of data on the ‘individual circumstances’ of Union citizens has become 

increasingly important for Member States in order to make an informed decision on, e.g., 

the right of residence. On the other hand, the traditional administrative technique relied 

upon by states to govern migration, i.e. the form in both its meaning as a written document 

and the fulfilment of a formal procedure, has been rejected by the Court for the higher cause 

of promoting the free movement of persons. 

 

 
31 Article 8(2) Citizenship Directive.  
32 Article 19 Citizenship Directive.   
33 Article 8(2) Citizenship Directive.  
34 Davies 2003. 
35 C-524/06, Huber (16 December 2008), ECLI:EU:C:2008:724, paras 58 and 69.   
36 Ibid, para. 60.  
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3. Administrative Adjustment and Three Ideal-typical Models 

 

The combined impact of the rights and conditions discussed in the previous section could 

be said to shake up traditional procedures of dealing with noncitizens in Member States 

and undermine established divisions of competences between welfare and migration 

authorities. This is likely to trigger Member States to adjust their administrations in two 

directions. First, Member States can maintain or abolish registration requirements for 

Union citizens. Secondly, Member States can maintain a clearly defined division of 

competences between welfare and migration authorities with respect to assessment of 

lawful residence of Union citizens or (informally) delegate the ability to verify residence 

conditions to welfare authorities when granting benefits. The section continues by 

presenting three different ideal-typical models of administrations that can be the result of 

these adjustment processes: the form, signal and delegation model. 

1. Directions of Administrative (Non-)Adjustment  

Although Member States vary in their respective immigration control and policies, most 

have made use of registration requirements and residence documents to govern the (longer 

term) presence of Union citizens in their territory.37 Completing initial registration 

procedures and successfully obtaining residence documents serves an autonomous function 

in the wider state administration: possessing valid residence documents, for example, 

grants subsequent access to welfare arrangements. As follows from the previous section, 

however, Union law makes it difficult for Member States to maintain such administrative 

formalities with respect to Union citizens. Member States who strictly rely on 

administrative formalities when granting social rights to Union citizens consistently face 

(the threat of) legal challenges by those Union citizens who rely on their ‘independent’ 

status under Union law. For the same reason, Member States themselves may consider a 

registration and verification moment after three months ineffective: Union citizens may be 

able to prove that they satisfy the residence conditions at the moment that they first 

register, but their personal situation can change afterwards and they can be in a different 

legal position under Union law at the moment that they actually apply for social benefits.  

These challenges to the autonomous functioning of registration procedures and 

residence documents may confront Member States with the question if residence 

documents are still appropriate policy instruments when administering the rights of Union 

citizens. In the face of Union law, Member States may ‘learn’ about the viability of their 

 
37 See for example T. Hammar, European Immigration Policy: A Comparative Study, (Cambridge: Cambridge 
University Press, 1985). esp. chapter 9 
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policy instruments38 and decide to abolish the registration requirement and the residence 

document with the goal to decrease the administrative burden for migration authorities 

and limit the (unintended) consequences of issuing a ‘worthless’ residence document. Such 

a strategic decision by Member States would resolve the ambiguity of Union law by 

redesigning their administrations in a way that they are both ‘ECJ-proof’ and restrict 

welfare provision to Union citizens.39  

This step towards abolishing residence documentation cannot be taken for granted 

however. Two factors in particular can delay or prevent the process of administrative 

adjustment from occurring at all. The first reason can be understood from the perspective 

of ‘contained compliance’ and relates to (the lack of) mobilization and enforcement of 

Union law. If only a few individual Union citizens secure their rights in the courtroom and 

the European Commission does not take action, Member States do not face broader 

adjustment pressure and may thus not feel the need to modify policy instruments.40 A 

second reason concerns a strongly held, politicised belief in the merit and rationale behind 

registrations and residence documentation as an effective policy instrument.41 Decision 

makers may cling onto registration procedures and residence documentation when they 

believe these to be effective instruments to maintain ‘control’ over who enters the country 

while neglecting the implications this can have on the ground. In the case of Austria, for 

example, a politicised belief in the value of residence documents as an instrument for 

territorial control has been shared among politicians and policy-makers and has (so far) 

blocked signals that could motivate administrative adjustments.42 In the context of Union 

law, such ‘non-change’ can lead to a situation that traditional migration control measures 

are still in place but are slowly undermined in practice through ‘single shot’ judgments and 

administrative decisions that respect the ‘independent’ status of Union citizens. The 

outcome is typical of contained compliance: a fragmented, uncoordinated and confusing 

system of rights application in practice.43  

The decision to abolish registration requirements ‘at entry’ has implications for the 

respective roles of domestic administrative authorities. Member States can opt to make 

welfare authorities competent to apply residence conditions when Union citizens claim 

social benefits. Since such welfare authorities apply residence conditions without 

interference from migration authorities, they become delegated agents of migration policy. 

When, for various reasons, Member States do not delegate the application of residence 

 
38 On instrumental policy learning, see P.J. May, ‘Policy Learning and Failure’ (1992) 12 Journal of Public 
Policy 4, 331-354, 335-337. 
39  Blauberger 2012; see also Schmidt 2008. 
40  Conant 2002. 200-207. 
41 See May 1992, 341. 
42 Kramer and Heindlmaier Forthcoming. 
43 Conant 2002, 200-207. 
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conditions to welfare authorities, those welfare authorities will have to cooperate with 

migration authorities if they want to restrict welfare access on the basis of residence 

conditions. This will be the case in Member States that ‘link’ the eligibility of Union citizens 

for social benefits to their lawful residence under migration legislation and constitutional 

requirements enforce a functional separation of competences between the respective 

authorities. In such a scenario, migration authorities become partners of welfare authorities 

in the sense that they assist them in the containment of welfare provision. It follows that 

the assessment of residence conditions should be distinguished from the actual enforcement 

of residence conditions from an administrative perspective. In fact, Member States, 

migration authorities in particular, may be totally uninterested in the actual enforcement 

of residence conditions as they might consider the execution of removal measures largely 

futile in an open border Europe.44 Although the assessment of residence conditions can 

therefore become completely instrumental for determining access to benefits, the 

involvement of migration authorities has still implications for our analysis since their 

decisions typically carry wider consequences for the Union citizens in the state 

administration and come along with (some form of) removal orders.   

 

 

  

2. Three Models: Form, Signal and Delegation 

This section presents three different typical models of administrations that deal with the 

legality of residence and access to social assistance of Union citizens. These models, which 

are coined the form, signal and delegation models, can be considered as the generalised 

extreme points of possible ‘real world’ administrative systems. The use of typologies allows 

for analytical parsimony when empirically comparing the administrative systems of 

different Member States and analysing their (non-)transformation.45 The contours of these 

models were first developed on the basis of an inductive case study into the Dutch 

welfare/migration administration presented below. Field research revealed the role of 

registration appointments, residence documentation, electronic databases and the division 

of tasks between welfare and migration authorities as important factors that determine a 

right to social assistance in practice. These observations offered inspiration to theorise the 

effect of administrative formalities and the respective roles of welfare and migration 

authorities in different constellations on Union citizens’ access to social assistance over time 

and space. The models were further refined in the context of a comparative case study with 

 
44 Davies 2016b, 15. 
45After Esping-Andersen 1990. 
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Germany and Austria, where field research conducted by Anita Heindlmaier demonstrated 

how, similar to the Netherlands, all countries experienced similar challenges in maintaining 

administrative formalities under Union law, but Germany adjusted its administration 

towards a delegation model and Austria largely stuck to a form model.46 Important to 

mention, however, is that ‘real world’ administrative systems hardly ever fully conform to 

a single ‘ideal type’; they might combine elements of different models, turn out incoherent 

or arbitrary in practice or reveal sub-national differences.   

 

Table 3: Typology of three models of administering residence and related social assistance 

rights  

  

 

Table 3 sums up the characteristics of the three models. The original position of most 

Member States is a form model. In this model, Union citizens have to comply with 

registration requirements and have to obtain residence documentation. The correct 

fulfilment of earlier procedures and the possession of valid residence documents 

subsequently open the door to social assistance in their host Member State. Member States 

who make the strategic decision to abolish registration requirements will design alternative 

models to administer the social rights of Union citizens. Since those Member States accept 

that the legal status of Union citizens depends on their actual activities in their territory, 

they replace a prospective verification with a retrospective verification of residence 

 
46 Kramer and Heindlmaier Forthcoming. 

Model Registration & 
Documentation 

Verification of 
residence right 

Social 
assistance 
rights 

Rationale Implications 

Form Requirement to 
register and apply 
for residence 
document  

Prospectively, by 
migration (or 
other) authority 
before extended 
stay 

Linked to 
formal 
evidence about 
legal status 

Weberian 
bureaucracy, 
division of 
competence 

Social assistance 
rights depend 
on initial 
compliance with 
bureaucratic 
formalities 

Signal Abolished Retrospectively, by 
migration 
authority after 
‘signal’ from 
welfare authority 

Depending on 
cooperation 
between 
welfare and 
migration 
authorities  

‘Reversed’ 
Weberian 
bureaucracy, 
division of 
competence 

Prospect of 
removal deters 
Union citizens; 
de facto 
stratification 

Delegation Abolished Retrospectively, by 
welfare authority 
upon welfare 
application 

Only granted 
upon passing 
‘right to reside 
test’ 

Controlling 
welfare ‘at the 
gate’ 

Formalised 
stratification 
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conditions to determine Union citizens’ right to social assistance. Here, they essentially have 

two options, namely the adoption of a signal or a delegation model: Member States can 

choose whether to ‘reverse’ the traditional information flow between migration authorities 

and welfare authorities or to delegate competences to the welfare authorities. While 

sharing a ‘formless’, retrospective verification of residence conditions, the models hence 

differ in the involvement of migration authorities in the administrative decision to grant 

social assistance benefits to Union citizens. This section continues with a discussion of the 

characteristics of the different models, their rationalities and their implications for Union 

citizens’ presence and access to the welfare system. 

 

The Form Model 

The first ideal type of administration centres around the rationale of – what might be called 

– the ‘magical act of the form’.47 In a form model, correctly satisfying registration 

procedures and obtaining residence documents is essential for mobile Union citizens when 

invoking their welfare entitlements. Member States make use of the opportunities offered 

by Union law to introduce a registration certificate and verify the residence status of Union 

citizens prospectively, i.e. before their extended stay. After three months from arrival, 

Union citizens typically have to register with the competent authorities (often migration 

authorities) and prove their compliance with the conditions of lawful residence under 

Union law, either as a worker, a self-supporting economically inactive or a student.48 

Subsequent interactions with welfare authorities are linked with the satisfactory fulfilment 

of these initial bureaucratic procedures: the decision of whether to grant access to welfare 

benefits is formally or ‘bureaucratically’ linked with the Union citizens’ ability to 

demonstrate their legal status, often by requiring the provision of the ‘right’ residence 

document or the ‘correct’ residence status in a database. In the ideal type of the form model, 

Union citizens generally enjoy equal access to the welfare state once possessing formal 

evidence as regards their legal status. It is on the basis of the same logic – the possession of 

formal evidence – that Member States falling within the form model often grant permanent 

residence documents to Union citizens. 

Probably the best example of a Member State adopting a form model is Sweden, 

where Union citizens have to register in the civil registry to receive a personal ID number 

(personnummer). Although this registry is run by the Swedish Tax Agency and not the 

Migration Agency, Union citizens have to demonstrate that they have found work for at 

least a year, or otherwise satisfy the conditions of lawful residence under the Citizenship 

 
47 I am grateful to Clemens Kaupa for suggesting this lovely phrase.  
48 As laid down in Article 8(3) of the Citizenship Directive 
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Directive for the duration of their intended stay.49 While obtaining the personnummer can 

therefore be difficult, possessing the number after a successful registration serves as the 

basic proof of the individual’s inclusion in the largely residence-based Swedish welfare 

state.50 Austria, too, largely operates a form model. Union citizens who are able to prove 

their lawful residence can obtain a registration certificate, which opens the door to social 

benefits. More recently, however, some regional welfare authorities have started to treat 

the registration certificate as ‘declaratory’ and verify compliance with residence conditions 

on their own.51 

The logic behind the form model can be understood from the perspective of 

Weberian bureaucratic rationality.52 The form – in its meaning as a written document or 

the fulfilment of the formal procedure – operates as an administrative technique for 

ensuring predictability and impartiality on behalf of the state. The form, it could be argued, 

serves the immaterial objective of state organisation as such: the fact that any interaction 

between the individual and the state has an appropriate procedure provides certainty and 

fairness, as the same procedure is equally applied to everyone.53 The form also supports the 

coherent functioning of an administration that is characterised by a division of labour 

between different specialised offices in the wider state bureaucracy. Officials of a (local) 

welfare authority would generally feel comfortable when they can rely on administrative 

evidence proving the Union citizen’s lawful residence that is produced by officials of the 

immigration authority. At the same time, their reliance on the formal evidence creates 

predictability for the Union citizen involved, as s/he knows what to expect once in the 

possession of the official paperwork issued by the migration authority. Bureaucratic 

reliance on the form can therefore work both to the advantage and disadvantage of Union 

citizens in their actual access to the welfare state. Some Union citizens might gain access on 

the basis of earlier issued residence documents while they might not be substantively 

entitled at the moment of applying. Others, however, might be denied the possibility to 

claim their substantive rights under Union law because of difficulties they experience in 

assembling the required paperwork or failures they made earlier in fulfilling immigration 

procedures.54 Union citizens, in other words, who failed to register or obtain residence 

documentation at the beginning of their stay are excluded from the welfare state. It is at 

this point, when ‘faceless’ bureaucrats prioritise a commitment to the form over the 

 
49 T. Erhag, ‘Under Pressure? – Swedish Residence-Based Social Security and EU Citizenship’ (2016) 18 
European Journal of Social Security 2, 207-231, 212. 
50 C. Bruzelius, ‘Freedom of movement, social rights and residence-based conditionality in the European 
Union’ (2019) 29 Journal of European Social Policy 1, 70-83; Hyltén-Cavallius 2018; Erhag 2016. 
51 Kramer and Heindlmaier Forthcoming. 
52 M. Weber, Economy and Society, (Berkeley: University of California Press, 1978), 956 ff. 
53 Davies 2003. 
54 See already Brubaker 1989, 160. 
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substantive serving of the rights of citizens,55 that the positive aspects of Weberian 

bureaucratic rationality can slip into ‘moral distancing’ and arouse Kafkaesque feelings of 

alienation and dehumanisation.56  

The institutional path dependency of Weberian bureaucratic rationality might 

explain to a large extent the persistence of administrative obstacles towards the effective 

exercise of free movement rights in Member States. However, the earlier discussion of 

Union law has made clear that Member States using features of the form model face a 

number of legal challenges that can create adjustment pressures. Member States may first 

experience difficulties in formulating and enforcing the conditions for continued residence 

after three months in a prospective manner. Strict conditions at entry are often considered 

disproportionate under Union law.57 Secondly, as the personal circumstances of Union 

citizens can change after the initial verification, the actual legal situation of Union citizens 

at the moment of applying for social benefits can be different from their initial situation 

that was relevant for registration. This makes the registration verification largely 

redundant and may even cause confusion in the wider state administration. Finally, 

Member States maintaining this model consistently face (the threat of) legal challenges by 

Union citizens who can rely on their independent status to challenge administrative 

formalities – procedures and (residence) documents – and claim their substantive rights 

under Union law.  

When effectively mobilised, Union law threatens to destabilise the coherent 

functioning of a form model.58 While residence documentation for Union citizens 

continues to exists, welfare authorities are prohibited to attach constitutive force to such 

documentation when deciding on the granting of benefits. The result can be a confusing 

system for both welfare authorities and Union citizens in practice. Welfare authorities 

cannot attach value to documentation certifying a successful passing of the prospective 

verification moment. Union citizens who did not register can still claim access to social 

assistance by directly relying on the substance of Union law. Sadly, however, Union citizens 

who duly fulfilled procedures and obtained their documentation are given a false sense of 

security as they may perceive the document as entitlement to social assistance. Oddly 

enough, this situation can also be created by the implementation of the inherently 

ambiguous Citizenship Directive, according to which Member States can require Union 

 
55 Davies provides a range of examples, amongst other that the migrant can only register with the local 
authorities ‘until he can present a residence permit, or until the computer shows that he is registered with the 
aliens police.’ Davies 2003, 83. 
56 C. Huber and I. Munro, ‘“Moral Distance” in Organizations: An Inquiry into Ethical Violence in the Works 
of Kafka’ (2013) 124 Journal of Business Ethics 2, 1-11. 
57 As the Netherlands found out in C-398/06, Commission v. Netherlands. See section 7.5.1 below.  
58 See on the potential of Union law to destabilise institutional rules and procedures, Greer and Rauscher 2011, 
222. 
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citizens to register but are prohibited to make the fulfilment of this procedure a 

precondition for the exercise of EU free movement rights.59 

 

The Signal Model 

In the second ideal-typical model, Member States have designed an administrative system 

in which social authorities communicate with migration authorities when they grant social 

assistance to Union citizens. In a typical signal model, Member States have accepted that 

residence rights of Union citizens are fully dependent on their actual activities on their 

territory and they will therefore no longer impose registration requirements on Union 

citizens nor make use of the possibility to screen their compliance with the residence 

conditions prior to their extended stay after three months. Instead their compliance with 

the residence conditions will be assessed retrospectively once they come on the radar of 

migration authorities. As a result, the residence status of Union citizens residing in the 

Member State remains in many cases unknown and will only be determined by migration 

authorities after ‘signals’ sent by other state authorities – like welfare and law enforcement 

authorities – or when Union citizens apply for permanent residence status after five years 

of residence. In the context of social assistance this means that it is the very claim to social 

assistance that informs a subsequent decision by the migration authority about the 

(continued) right of residence of Union citizens. In case of a negative decision, Union 

citizens lose their right to residence and access to social assistance. 

Legally speaking, the signal model follows very precisely the administrative steps 

that have been suggested by the Court of Justice in Grzelczyk and Trojani and have been 

codified in the Citizenship Directive. In these cases, the Court’s message seems to have been 

that Union citizens who are tolerated on the state territory enjoy a right to equal treatment 

in principle, but their reception of social assistance can trigger an investigation into the 

Union citizen’s continued compliance with the residence conditions. In an ultimate step, 

Member States can take removal measures when they consider a Union citizen to be an 

‘unreasonable burden’ on their social assistance system.60 This also follows from the system 

of the Citizenship Directive, where Article 14(2) and (3) respectively stipulate that Member 

States may only verify compliance if there is ‘a reasonable doubt’ as to whether the Union 

citizen continues to comply with the residence conditions and that a claim to social 

assistance shall not automatically result in an expulsion measure. 

As we will see later, the Netherlands currently fits the signal model. The 

government abolished the duty to register and stopped issuing registration certificates in 

2014. Municipalities grant provisory social assistance to Union citizens who reside longer 

 
59 Articles 8(1), 8(2) and 25 read in combination. 
60 Grzelczyk, paras 36 and 42-44; Trojani, paras 40 and 45. 
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than three months and have to await a decision by the Immigration and Naturalisation 

Service (‘Immigration Service’) terminating lawful residence until they can stop granting 

benefits. Also Belgium shares elements of a signal model. While Union citizens still have 

to register, the systematic linking of welfare and immigration databases has created the 

situation that Union citizens can receive non-contributory benefits from welfare 

authorities but might see their permits revoked (and physically destroyed) after a period of 

time.61  

The signal model means a reversal of the form model while maintaining the 

division of powers between welfare and migration authorities. Apart from explicit 

derogations,62 welfare authorities are not competent to decide on the legality of residence 

and have to grant social assistance on a provisory basis.63 Since, instead, only migration 

authorities are competent to decide on the residential consequences of claiming social 

assistance, welfare authorities are required to cooperate with migration authorities if they 

wish to exclude Union citizens from the entitlement to social assistance on the basis of the 

residence conditions. By nurturing this strong link between lawful residence and equal 

treatment in the welfare sphere, the signal model displays a commitment, at least in theory, 

to the normative ideal of residential egalitarianism that was discussed in section 2.5.2. That 

is to say, the model is built upon the idea that all individuals resident in the state territory 

should have equal access to social benefits for as long as an official decision has not rendered 

such individuals into illegal migrants. The signal model pursues administrative coherence 

in the sense that an expert authority responsible for migration law enforcement decides on 

the right of residence through a uniformly applicable procedure of which the consequences 

typically sort legal effects throughout the wider state administration. It is clear however, 

that the setting up of this type of system can be challenging for a state bureaucracy as its 

effectiveness depends on a coherent and complex system of information exchange between 

different administrative offices. 

For Union citizens, the signal model creates a bureaucratic experience that closely 

resembles the situation in Kafka’s parable Before the Law, as narrated in the introduction.64 

In a pure signal model, Union citizens will be treated equally with respect to access to social 

benefits, but their official interaction with the welfare state can potentially have residential 

consequences. The metaphorical ‘gate’ towards social citizenship is initially open, but is 

characterised by a highly personalised retrospective construction of their conduct by the 

migration authority that might eventually result in a termination of residence and an order 

to leave the country. This peculiar chain of decisions may lead to what has been described 

 
61 Although the system appears to be highly arbitrary in practice, Lafleur and Mescoli 2018, 493. 
62 Those that can be based on Article 24(2) of the Citizenship Directive. 
63 Article 7(1) Citizenship Directive.  
64 Kafka 2007, 197-198. 
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a ‘schizophrenic’ welfare state: social authorities continue to fulfil their social function with 

respect to immigrants while immigration authorities interpret such welfare use as a reason 

to exclude them.65 The possibility of losing one’s residence has important implications for 

actual access to welfare: as the very reason for claiming social assistance can, potentially, 

invalidate their right of residence, the law applies forcefully in its openness and might deter 

mobile Union citizens from engaging with the welfare system at the first place.66 Apart 

from the legal consequences, e.g. exclusion from the welfare state and deregistration from 

the residents’ database, the added symbolism of losing one’s right of residence and receiving 

a deportation order should not be underestimated. Being classified as an ‘unreasonable 

burden’ on the welfare state and becoming an ‘illegal migrant’ impacts heavily on the 

personal aspirations of mobile Union citizens, a population group who, as Lafleur and 

Mescoli point out, traditionally considered themselves as having an unquestionable right 

to move and settle anywhere in the European Union.67 Lafleur and Mescoli also describe 

the bureaucratic intimidation – through letters, conversations and even physical acts like 

the destruction of identity cards – that might come along with a removal measure in order 

to stimulate voluntary departures.68  

Although the signal model pursues, in theory, the ideal of residential 

egalitarianism through a strong link between residence and social membership, it becomes 

clear that the practical result of the model might be one of de facto stratification. With this 

I mean that social rights are not stratified in a formal sense, but the same result is created 

in practice by the system in place. The first reason for stratification stems from the strategic 

behaviour of Union citizens themselves: aware of the detrimental consequences of losing 

their right of residence, they can decide not to apply for benefits in order to stay under the 

radar of migration enforcement authorities. The second reason has to do with the 

difference, hinted at before, between terminating the right of residence of Union citizen, 

who thereby loses entitlement to social assistance, and the actual enforcement of a removal 

order against that Union citizen through a forceful expulsion. It appears that Member State 

authorities generally terminate the right of residence of Union citizens but do not 

subsequently enforce expulsion measures against them.69 While some Union citizens will 

decide voluntarily to return to their home Member State or move elsewhere, others keep 

 
65 Lafleur and Mescoli 2018, 493. 
66 By analogy G. Agamben, Homo sacer: sovereign power and bare life, (Stanford, CA: Stanford University 
Press, 1998), 55. 
67 Lafleur and Mescoli 2018, 489. 
68 Ibid. 
69 Lafleur and Mescoli point at the de facto non-deportability of Union citizens who lose their right of 
residence in Belgium ibid., 487-489. Elsewhere I write how in the Netherlands deportation orders are only 
enforced with respect to mobile homeless persons in the form of forced expulsions, but generally not with 
respect to Union citizens who lose their right of residence after applying for social assistance. D. Kramer, 
‘Kostendelersnorm, bijstand en Unieburger: Koppelingswet 2.0?’ (2017a) Asiel & Migrantenrecht 1, 4-9. 
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residing on the Member State’s territory in practice but are excluded from social assistance 

and, often, other social benefits and state services. 

 

The Delegation Model 

In the third ideal-typical model, the delegation model, Member States have delegated the 

competence to assess residence conditions to welfare authorities when granting welfare 

benefits to Union citizens. Welfare authorities, in other words, can exclude Union citizens 

from social benefits on the basis of the residence conditions under Union law and do not 

need to cooperate with migration authorities for this purpose. Welfare authorities 

interested in containment can now control ‘at the gate’ by integrating a ‘lawful residence 

test’70 in their general decision of whether to grant a benefit or not. In the delegation model 

in other words, social authorities can verify themselves, upon application of the Union 

citizen, if (s)he has complied or continues to comply with the residence conditions of 

Article 7(1) of the Citizenship Directive and if (s)he should be considered an ‘unreasonable 

burden’ on the social assistance system. This decision is always a retrospective verification, 

since welfare authorities are not responsible for issuing initial residence documentation. In 

the delegation model, it could be argued, social authorities adopt migration rules – 

residence conditions attached to free movement – to administer the right to welfare.  

 After abolishing its registration duty in 2013, Germany became a clear example of 

a delegation model. When deciding on granting benefits to Union citizens, local welfare 

authorities (job centers) assess the right of residence on the basis of detailed guidelines 

provided by the Federal Employment Agency.71 That the German job centers control 

welfare ‘at the gate’, also becomes apparent from the Dano case.72  

Generally speaking, Member State administrations have an incentive to adjust 

towards a delegation model since welfare administrations have a strong interest in 

economising welfare expenditure.73 The bureaucratic logic behind the delegation model 

lies in the desire to ‘control at the gate’ and rule out lengthy procedures and 

miscommunications with other administrative offices. It allows for a single, independent 

administrative decision by the welfare authority. Administrative change towards this model 

therefore implies a shift in administrative burden and professional expertise to welfare 

authorities: case workers responsible for granting social assistance have to be trained in 

assessing the legality of residence of Union citizens. The effectiveness of this model 

 
70 In the United Kingdom, this sort of assessment has come to be known as the ‘right to reside test’, C-308/14, 
Commission v. UK ( 14 June 2016), EU:C:2016:436, paras 76-77.   
71 A. Heindlmaier, ‘Deep Europeanization? How EU Member States Administer Free Movement of Persons 
and Cross-Border Access to Social Benefits at the Street-Level’, University of Salzburg), 153. 
72 C-333/13, Dano. 
73 Heindlmaier and Blauberger 2017, 1204. 
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therefore depends on the uniform distribution of expertise amongst social authorities and 

their staff with respect to the residence rights of Union citizens. On the other hand, the 

non-involvement of migration authorities might undermine coherence in the wider state 

administration: welfare authorities reject social assistance benefits to Union citizens on the 

ground that they do not enjoy  lawful residence under Union law, but since these decisions 

are not dispersed in the wider state administration, the ‘normal’ implications of qualifying 

as ‘illegal resident’ will not take effect and such Union citizens might be able to carry on 

their interactions with other state authorities. In the typical delegation model, therefore, a 

decision on the right of residence has become a purely legal fiction for determining social 

membership and does no longer carry the wider juridical implication of (un-)authorised 

presence on the state territory. This implies a welfare state with an accepted, rather than 

merely de facto, form of stratified membership: certain Union citizens are ‘tolerated’ on the 

territory of the Member State but do not have access to its welfare system.74 

In a typical delegation model, Union citizens will experience a ‘one stop shop’ when 

applying for social assistance benefits. Rather than having to deal with a ‘schizophrenic’ 

welfare state, where social and migration authorities work in different directions,75 Union 

citizens communicate with a single authority and receive a single decision. Since the 

migration authorities are no longer involved in the decision-making process, Union 

citizens will not be required to leave the state territory after receiving a negative decision 

on their welfare claim. Instead, the consequences of applying for benefits remain limited to 

the welfare sphere. While delegating the competence to assess residence conditions to 

welfare authorities might be intended to contain welfare expenditure, such an 

administrative reshuffle might result in unintended consequences. Since applying for social 

assistance carries fewer risks, more Union citizens might be inclined to apply for benefits.76 

After all, they have nothing else to lose than a negative decision on their welfare claim. On 

the other hand, they do not enjoy the higher standards of legal protection that typically 

come with removal decisions.77  

 

 

 

 
74 Nic Shuibhne 2015. 
75 Lafleur and Mescoli 2018, 493. 
76 As suggested by a Dutch official in interview 19.  
77 The most important example can be found in Article 14(3) of the Citizenship Directive, which prohibits 
Member States to make ‘an expulsion measure […] the automatic consequence of a Union citizen's or his or her 
family member's recourse to the social assistance system of the host Member State.’ 
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4. The Dutch Case: from Form to Signal 

 

This section proceeds with an in-depth analysis of the administration of the right of 

residence and social assistance benefits (sociale bijstand) in the Netherlands. The Dutch case 

clearly demonstrates how Union law destabilised the domestic division of tasks between 

welfare and migration authorities and induced incremental reforms in a Member State’s 

administration.78 Since adjustments were incremental, it is difficult to attach precise years 

to the different periods. Analysis starts with the implementation of the Aliens Act 2000 in 

2001, when a form model was put in place (subsection 1) that came under increased 

pressure from 2006 onwards (subsection 2). It will be argued that with the abolishment of 

the registration duty in 2014, a signal model was firmly put in place (subsection 3). In more 

recent years, administrative and political actors have made attempts to delegate certain 

competences to the municipalities, but the domestic juridico-administrative system – as 

enforced by the highest social court – blocks reforms in this direction (subsection 4). The 

process is visualised in figure 2 below.  

 

 
78 As discussed in detail in section 3.3.2, the Netherlands has a decentralised administration for social assistance 
and a centralised authority for migration law enforcement.  

Figure 2: Visualisation of the reorganisation of Dutch 

administrative system 
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1. The Form Model (2001-2006) 

During a first period (2001-2006), Union citizens were required to apply for a residence 

permit with the Immigration Service after a ‘free’ period of six months of residence.79 

During a physical appointment they had to prove that they were employed or possessed 

‘independent and durable sufficient resources for a period of at least a year’ whereby 

‘sufficient’ was at least the social assistance norm.80 Not all Union citizens who applied for 

a permit were successful. In 2004, 17700 applications were made for a residence permit and 

12.200 permits were granted. In 2005, 26.800 applications were made, of which 21.600 

successful.81 The residence permit was valid for a period of five years, but was shorter for 

certain categories in cases of temporary employment, service providers and students.82 

Before 2004, permits warned economically inactive Union citizens that ‘recourse to the 

public means invalidates the right to residence’.83 The rules were ambiguous as regards the 

exact legal value of the permit. While they were only ‘declaratory’ in nature, Union citizens 

were still required to obtain them in order to ‘demonstrate’ their lawful residence and to 

qualify for certain ‘services or advantages’, including registration in the municipal database 

or the reception of social assistance.84 When Union citizens had resided lawfully in the 

Netherlands for five years and had not been unemployed for more than a year in the 

preceding period, they could apply for a permanent residence permit under national law.85 

This meant that claims to social services would not have consequences for the right of 

residence anymore.  

As for ‘regular aliens’ in the Netherlands, access of Union citizens to social 

assistance was administered through the logic of the ‘linking principle’ 

(koppelingsbeginsel). The administrative principle of koppeling ‘links’ access to welfare 

with legal residence.86 Enacted in 1998,87 this principle essentially seeks to exclude aliens 

who are not lawfully resident from entitlement to welfare benefits with the objective to 

prevent the continuation of their actual stay by relying on such benefits.88 Collected 

evidence suggests that, in practice, Union citizens’ access to social assistance was generally 

‘linked’ to their successful compliance with initial bureaucratic formalities. A report of the 

 
79 Aliens Decree 2000, Article 3.3(1)(d) (version of 1 April 2001).  
80 Aliens Circular 2000, B10/4.2.1.1 (version of 1 April 2001). See also the response of the Netherlands to the 
Reasoned Opinion of the European Commission of 3 April 2003 on 17 September 2003, SG(2003)A/9083. See 
also TBV 2004/1 (‘Burgerschap van de Unie’), Staatscourant, 13 January 2004, No. 7. The ‘durability’ condition 
would later be found in violation with Union law by the ECJ in C-398/06, Commission v. Netherlands. 
81 According to data provided by the government, TK 2005-2006, 30493, no. 6, p. 3. 
82 Aliens Decree 2000, Article 8.11 (1) and 8.12 (version of 1 April 2001).  
83 Aliens Circular 2000, Article B10/4.2.1.2 (version of 1 April 2001). 
84 Compare Aliens Circular, B10/1.7 with B10/2.6 (version of 1 April 2001).  
85 Aliens Circular 2000, B10/2.8 and 2.10 (version of 1 April 2001). 
86 F. Noordam and G. Vonk, Hoofdzaken sociale zekerheidsrecht, (Deventer: Kluwer, 2011), 54. 
87 Staatsblad 1998, 203.  
88 Article 10 and 11 Aliens Act. See: Noordam and Vonk 2011, 54. 



 

208 

 

Chapter 7:  Social Assistance and the Administration of Residence 

Municipal Ombudsman of Amsterdam from 2005 sums up administrative practice quite 

clearly: Union citizens had free access to the Netherlands, but for a claim to social assistance 

they were required to present a valid residence permit and be registered with the ‘correct’ 

code in the Aliens’ Registry (Vreemdelingenregistratie).89 Case law from the period 

supports this observation. Municipalities were regularly challenged for rejecting 

applications for social assistance by Union citizens for purely bureaucratic reasons like not 

being able to show a valid residence permit or the correct code in the database.90 

It appears from policy and administrative practice that Union citizens, despite 

their autonomous legal position, were still treated as ‘ordinary’ aliens.91 Social authorities 

relied heavily on the formal documentation presented to them by the Union citizens or on 

the information that was available in the Aliens Registry. In spite of the warning that a 

claim to social assistance would automatically invalidate the right of residence, the 

bureaucratic ‘link’ with the Immigration Service was largely dysfunctional in practice.92 

This meant that once successfully in the possession of a residence permit and registered in 

the registry, Union citizens had good chances of seeing their application granted.93 In 

contrast, those failing to meet these initial bureaucratic formalities could often not claim 

their (possible) right to equal treatment in practice.94 

 

2. The ‘Form’ under Pressure (2006-2013) 

It could be expected that free movement law severely challenged this highly linked system 

where the whole administrative chain depends on the initial permit. The Dutch practice of 

‘linking’ access to social assistance to the prior fulfilment of registration and documentation 

requirements came under increasing pressure when Union citizens invoked their 

independent status – claiming their EU rights independently from national bureaucratic 

 
89 Gemeentelijke Ombudsman, Basisadministratie, Afwijzing bijstandsaanvraag; Sociale Dienst, regio Zuidoost, 
Report Number RA0510502, 11 May 2005.  
90 Good examples include Rechtbank Arnhem, 17-09-2004, ECLI:NL:RBARN:2004:AR3129, Rechtbank 
Maastricht, 23-12-2005, ECLI:NL:RBMAA:2005:AU9591, Rechtbank Maastricht, 11-04-2006, 
ECLI:NL:RBMAA:2006:AX3093 and Rechtbank Middelburg, 23-03-2007, ECLI:NL:RBMID:2007:BB5134. 
91 This is not entirely surprising if one considers that the Netherlands, in contrast to other Member States like 
Germany, has never created a separate category for the Union citizen in its aliens’ legislation but still governs 
the legal status of the Union citizen through a system of exceptions to the ‘regular’ alien, adding complexity to 
the systematics of dealing with non-nationals. A point also made in a report by A. Böcker et al., ‘The multi-
layered structure of Dutch alien legislation: An historical and comparative analysis (summary)’ (Radboud 
Universiteit Nijmegen - Onderzoekscentrum voor Staat en Recht; WODC), 6. 
92 As explained in the next subsection.  
93 Article 4.3.2 of chapter B10 of the Aliens Circular 2000. 
94 A point also made by a legal scholar during this period, H. Luijendijk, Nederlandse gemeenten en het 
Europese personenverkeer, (Deventer: Kluwer, 2005), 405-406, 375-377, 404. 
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requirements – before national courts, mostly successfully.95 These cases culminated in a 

judgment of the Central Appeals Tribunal in 2006 that declared the practice of social 

authorities to verify residence status on the sole basis of residence codes in the Municipal 

Records Database in violation of Union law. Instead, the Tribunal emphasised that the 

residence rights of Union citizens arise directly from the Treaties and secondary legislation 

and required authorities to verify independently, in case of doubt, if Union citizens who 

apply for social assistance in fact enjoy a right of residence.96 By this time, the European 

Commission had already initiated an infringement procedure to challenge the strict 

prospective conditions and the rather drastic link – at least on paper – between lawful 

residence of economically inactive Union citizens and their claim to social assistance.97 The 

Netherlands could no longer require from economically inactive Union citizens to possess 

‘independent’ and ‘durable’ resources before granting a residence permit.98 In sum, it was 

made increasingly difficult for the Dutch Immigration Service to impose strict conditions 

when granting residence permits, while, at the same time, municipalities could no longer 

blindly rely on the formal documentation and the information available to them in the 

Aliens Registry. Free movement rights incrementally undermined the effective use of 

traditional migration control measures such as the registration appointment and residence 

documentation.  

Due to these adjustment pressures and – perhaps surprisingly – the 

implementation of the Citizenship Directive, the original form model came under increased 

pressure from around 2006 onwards. Due to administrative inability or unwillingness to 

adapt to the (ambiguous) requirements of Union law, a largely uncoordinated and 

confusing system of rights application was created in practice. This ‘system’ – described by 

one official as a ‘tombola’99 – was the result of the somewhat awkward attempt of the Dutch 

administration to maintain a form of bureaucratic control by demanding registration with 

the Immigration Service while at the same time accepting that lawful residence of Union 

citizens did not depend on the possession of residence documentation. 

After the implementation of the Citizenship Directive (between 2006-2007), the 

administrative picture looked as follows. On the side of migration policy, Union citizens 

 
95 See cases in footnote 90 above, also Rechtbank Alkmaar, 25-08-2003, ECLI:NL:RBALK:2003:AI1807. One 
court decided differently, Arnhem, 17-09-2004, ECLI:NL:RBARN:2004:AR3129. 
96 Centrale Raad van Beroep (13 March 2006), ECLI:NL:CRVB:2006:AY3868.  
97 Article B10/4.3.2 of the Aliens Circular 2000 (version of 1 April 2001) stated that the economically non-
active Union citizen would automatically lose his/her lawful residence when (s)he had recourse to public 
resources and his/her residence permit would be withdrawn. This was challenged by the Commission and 
resulted in the ‘sliding scale’, as explained in section 7.4.2.C. 
98 Details are provided in section 7.4.2.B. The case would come before the Court of Justice, which considered 
the requirement to have resources available for at least a year disproportionate, C-398/06, Commission v. 
Netherlands, para. 29. 
99 Interview 18.  
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were still required to register with the Immigration Service but the verification process was 

made less intense and the importance attached to residence documentation was much 

reduced. In fact, policy rules stated that lawful residence of Union citizens was assumed to 

exist and was not dependent on any decision of the Dutch government or a residence 

permit.100 In line with the Citizenship Directive, the first ‘free’ period of residence, during 

which Union citizens just need to possess a valid identity card, was shortened from six to 

three months.101 Union citizens wishing to stay longer than three months were no longer 

required to obtain a residence permit but had a duty to register with the Immigration 

Service in order to be incorporated in the Aliens Registry, for which they received a 

registration certificate as confirmation (verklaring van inschrijving).102 During a 

registration appointment, the Immigration Service would verify the validity of the identity 

papers and assess the documents that Union citizens had brought to state and demonstrate 

the purpose of their stay in the Netherlands and proved their health care coverage.103 Since 

the Citizenship Directive demanded the immediate issue of a registration certificate, the 

system was described as ‘relatively flexible’.104 Only in case of doubts about lawful residence 

or when no proof of health insurance or the purpose of stay could be provided, no 

registration certificate would be issued.105 A special permanent residence status was created 

for Union citizens who had resided in the Netherlands for an uninterrupted period of five 

years.106 Eligible citizens could apply for a permanent residence document when they could 

show that they had resided lawfully in the Netherlands for five years, for instance by 

providing proof of registration in the Municipal Administration.107  

With the implementation of the Citizenship Directive social legislation was also 

amended. The Social Assistance Act was amended so as to exclude Union citizens from an 

equal right to social assistance during the first three months of residence or longer if they 

were jobseekers.108 In all other cases, municipalities were asked to notify the Immigration 

Service when they granted social assistance to Union citizens so that the Immigration 

Service could assess the consequences for their residence status.109 By doing so, the Dutch 

administration might have acted more generously than the government had envisioned. 

 
100 Aliens Circular, B10/1.7 (version of 1 March 2007), Staatscourant, 22 February 2007, no. 38.  
101 Article 8.11 Vb 2000, implementing Article 6 of the Citizenship Directive (in effect per 29 April 2006), 
Staatsblad 2006, 215, p. 5. 
102 Article 8.12 (4) Vb 2000 (in effect per 29 April 2006), Staatsblad 2006, 215, p. 6. 
103 Staatsblad 2006, no. 215, pp. 22-23.  
104 Staatsblad 2006, no. 215, p. 22.  
105 Immigratie en Naturalisatie Dienst, Inschrijving bij de IND voor EU-onderdanen, Information leaflet, 
October 2010. See also Aliens Circular 2000, B10/2.5.2 (version of 1 March 2007). 
106 Aliens Decree 2000, 8.17. Staatsblad 2006, no. 215, p. 9.  
107 Immigratie en Naturalisatie Dienst, IND Registration for EU Citizens, Information leaflet, December 2007, 
p. 13.  
108 Article 11 Participation Act. This provision explicitly refers to Article 24(2) of the Citizenship Directive. 
109 Staatsblad 2006, no. 215, p. 23.  
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This was the result of the fact that cooperation and information exchange between 

municipalities and the Immigration Service was largely dysfunctional in practice. A joint 

report of the Inspectorate Work and Income and the Immigration Service revealed that it 

was unclear for municipalities in which cases they should inform the Immigration Service, 

resulting in a relatively low number of notifications.110 In addition, municipalities hardly 

ever received feedback from the Immigration Service after sending a notification.111 From 

the perspective of the Immigration Service, the termination of residence of Union citizens 

was described as ‘legally […] complex’ and ‘almost impossible’ to do in practice.112 In fact, 

the report mentions that in the period between August 2006 and the summer of 2008 Union 

citizens’ files were not assessed at all due to other (political) policy priorities.113 The 

implementation of the Citizenship Directive might have resulted in ‘generosity by 

accident’:114 some Union citizens who were not likely to meet residence conditions have 

received social assistance on the basis of earlier issued registration certificates or due to a 

dysfunctional bureaucracy. 

 This situation incentivised municipalities to bypass the Immigration Service and 

act restrictively on their own accord. Some municipalities would refuse social assistance to 

Union citizens who had failed to register with the Immigration Service by qualifying them 

as short-term residents or workseekers.115 In fact, many Union citizens registered with the 

municipality but forgot to register with the Immigration Service. They would be included 

in the database with a residence code (‘30’) that signified that their residence status was 

‘open’ under Union law. While Union citizens with this residence code could have actually 

resided in the Netherlands for many years, they were refused social assistance and asked to 

report at the Immigration Service to change their ‘residence status’.116 The Immigration 

Service, however, did neither have the capacity nor the information to verify, 

retrospectively, the residence status of Union citizens. Unable to change their residence 

status, Union citizens were regarded as short-term residents or workseekers by 

municipalities and refused social assistance. That the municipalities were encouraged to 

adopt this practice appears from a letter from the Minister of Social Affairs, informing them 

 
110 Inspectie Werk en Inkomen / Informatie- en Analysecentrum IND, ‘Bijstand, WW en verblijfsvergunning’, 
V08/05, December 2008. 
111 Ibid, p. 33. As also confirmed in interviews 6 and 7. 
112 Inspectie Werk en Inkomen/Informatie- en Analysecentrum IND, ‘Bijstand, WW en verblijfsvergunning’, 
V08/05, december 2008, p. 10. 
113 Inspectie Werk en Inkomen / Informatie- en Analysecentrum IND, ‘Bijstand, WW en verblijfsvergunning’, 
V08/05, december 2008, p. 25. 
114 An unintended consequence of administrative adjustment coined by Heindlmaier and Blauberger 2017, 
1202-1203.  
115 On the basis of Article 11 Participation Act. See footnote 108 above. 
116 Interview 2. See also Centrale Raad van Beroep (29 July 2008), ECLI:NL:CRVB:2008:BD8847.  
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that Union citizens who had failed to register with the Immigration Service could be 

assumed to have resided in the Netherlands shorter than three months.117  

Other municipalities would independently refuse social assistance by directly 

relying on the residence conditions of the Citizenship Directive. This practice offered those 

municipalities the possibility to reject social assistance claims without interference from the 

Immigration Service.118 Until a definitive judgment by the Administrative High Court in 

2013 that declared the municipalities incompetent to adopt this practice,119 lower courts 

were divided: some stressed that municipalities were not competent to verify residence 

conditions120 while others explicitly allowed and even required municipalities to directly 

test if the Union citizen enjoyed a right to residence under Union law.121  

To conclude, legal inconsistencies and administrative incapacities gradually 

undermined the proper functioning of the original form model. Whereas, on the one hand, 

outdated registration certificates and administrative procedures could ‘accidently’ grant 

access to social assistance to some Union citizens, the same reasons provided an incentive 

for municipalities to restrictively test the right of residence themselves. As a result, the 

administration of Union citizens’ social rights was highly arbitrary – a ‘tombola’ – in 

practice, as the granting of social assistance fundamentally depended on the municipality 

where Union citizens filed their application. This fragmented and confusing state of ‘law in 

action’ is typical of ‘contained compliance’: ‘fortunate’ individual Union citizens occasionally 

secured their rights before administrations or courts, but a substantial degree of nationality 

discrimination persisted in practice as the requirements of Union law were not translated 

into broader policy guidelines and rolled out throughout the welfare/migration 

apparatus.122 Policy makers and politicians were aware of this situation, stressing the need 

to establish effective working processes between municipalities and the Immigration 

Service, but it would take until 2013 before action was taken.123 

 

 
117 State Secretary of Social Affairs and Employment, Verzamelbrief September 2006 
(INTERCOM/2006/71859), p. 24.   
118 Interviews 2, 11, 18 and 19.   
119 See section 5.3 below. 
120 Especially Rechtbank Breda, 04-10-2010, ECLI:NL:RBBRE:2010:BO2970, Rechtbank Almelo, 29-11-2011, 
ECLI:NL:RBALM:2011:BZ4052 
121 Especially Den Bosch, 13-09-2007, ECLI:NL:RBSHE:2007:BB3698 and Rechtbank Amsterdam, 21-02-2013, 
ECLI:NL:RBAMS:2013:BZ5689.  
122 Conant 2002, 200-209.  
123 For instance, State Secretary Social Affairs and Employment, Verzamelbrief Mei 2005, 29 April 2005 
(INTERCOM/2005/31452), p. 1-2;  State Secretary Social Affairs and Employment, Verzamelbrief Mei 2006, 1 
May 2005 (INTERCOM/2006/44364), p. 5. Political attention is clear from parliamentary motion TK 2007-
2008, 29407, no. 88 and especially the intervention by MP Blok in debate TK 2009-2010, 32149, no. 2 (11 
November 2009), p. 3.  
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3. The Signal Model (2014-present)  

The start of the third period of analysis is marked by a crucial judgment of the Central 

Appeals Tribunal in 2013. In combination with the administrative decision to abolish any 

form of registration duty for Union citizens in 2014, this judgement triggered reforms 

towards a signal model of administering Union citizens’ right to social assistance.   

In the 2013 judgment, the Tribunal firmly declared the municipalities incompetent 

to reject social benefits to Union citizens on the basis of residence conditions.124 Instead, 

municipalities and the Immigration Service had to cooperate – thereby giving expression 

to the EU legal principle of sincere cooperation at the domestic level125 – in order to arrive 

at an adequate application of Union law.126 This meant that municipalities had to grant 

social assistance to Union citizens who reside longer than three months for as long as the 

Immigration Service has not taken an explicit decision on their residence status.127 The 

judgment was received positively at least by some municipalities as it provided clarity about 

the division of competences and municipal civil servants did no longer have to rely on the 

open and abstract concepts of Citizenship Directive.128  

Now clearly dividing competences, the judgment shifted the workload of assessing 

residence conditions towards the Immigration Service, which set up a special unit for this 

task.129 In July 2013, the Ministry of Social Affairs informed the municipalities about the 

judgment and requested them to grant social assistance to Union citizens who reside longer 

than three months and subsequently notify the Immigration Service by means of a special 

notification form.130 After applying for social assistance, Union citizens who do not clearly 

comply with the residence conditions131 can now expect a letter from the Immigration 

Service containing a detailed set of questions about their activities since their arrival in the 

Netherlands. On the basis of the evidence presented by Union citizens, case workers of the 

Immigration Service ‘reconstruct’ their situation and activities under Union law and decide 

 
124 Centrale Raad van Beroep (19 March 2013), NL:CRVB:2013:BZ3857. The importance of this judgment – 
joining four separate appeal cases – cannot be underestimated since a majority of the interviewees, especially at 
the municipal level, independently refer to it. 
125 Article 4 (3) TEU.  
126 Centrale Raad van Beroep (19 March 2013), NL:CRVB:2013:BZ3857, para. 4.8. 
127 Ibid. See also the annotation by P. Minderhoud, ‘Bevoegdheid vaststellen verblijfsrecht bij bijstandsaanvraag 
EU burger’ (2013) 86 Rechtspraak Vreemdelingenrecht, 1-5.. 
128 Interviews 11 and 18. Interviewee 18 describes the judgement even as a ‘blessing’ as it took away the 
responsibility for the municipality to assess the Union citizen’s right of residence.  
129 Interviewees are divided over the question whether the Immigration Service actually hired more employees 
in order to expand its capacity for this task, interviews 10 and 28. Interviewee 13 recalls that it was in 2010 that 
the Immigration Service started to gradually take up the notifications from the municipalities. 
130 Verzamelbrief 2013-2 (12 July 2013), appendix to TK 2013-2014, 29407, no. 188, p. 9. A year later, the 
municipalities were reminded to use the stipulated procedure, Verzamelbrief 2014-1 (25 April 2014), TK 2013-
2014, 2014D15581, pp. 9-10.   
131 Union citizens who have worked for an uninterrupted period of longer than a year generally pas the 
verification. See section 7.4.2.  
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whether or not to terminate residence.132 In cases residence is terminated, the municipality 

can stop granting social assistance and Union citizens will receive a letter demanding them 

to leave the country within four weeks or otherwise face removal. Figure 3 shows the 

number of such decisions made by the Immigration Service resulting in a loss of lawful 

residence after notifications from the municipalities, which increased considerably, from 

20 in 2012 to 680 in 2016.133  

 

Figure 3: Number of residence terminations after notifications from the municipalities 

(2012-2016) 

 

Source: manual registration by IND provided to author, rounded off to nearest 10. 

In 2014, the Netherlands abolished the duty for Union citizens to register with the 

Immigration Service. Union citizens are currently informed that, in principle, they do not 

have to report to the Immigration Service.134 While the possibility to register with the 

Immigration Service still exists,135 only a minority of Union citizens who want to reside in 

 
132 Interviews 13, 14, 15 and 26.  
133 Manual registration by the Immigration and Naturalisation Service provided to the author. Numbers 
rounded off to nearest 10: 20 in 2012; 80 in 2013; 320 in 2014; 310 in 2015 and 680 in 2016.  
134 Webpage of Immigration Service, ‘EU/EEA or Swiss Citizen’, available online: https://ind.nl/en/eu-
eea/Pages/EUEEA-or-Swiss-citizen.aspx (last accessed 28 December 2018). An open letter from the director of 
the Immigration Service to employers and commercial service providers explains the abolishment of the 
registration certificate and the reasons for doing so, citing the false security that comes along with a residence 
document under Union law, ‘Verblijfsrecht EU-burgers’, available online:  
https://ind.nl/Documents/Open_brief.pdf (last accessed 28 December 2018).  
135 Article 8.12(4) Vb now reads that the Union citizens ‘can report to Our Minister in order to register in the 
aliens administration’ (De vreemdeling […] kan zich aanmelden bij Onze Minister ter inschrijving in de 
vreemdelingenadministratie). The form, titled ‘Inschrijving voor burgers van de Unie (bewijs verblijfrecht)’, is 
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the Netherlands with a non-EU family member are obliged to do so.136 All Union citizens 

planning to stay longer than four months are still required to register with the municipality 

in order to be included in the Municipal Personal Records Database. For this, they have to 

provide their residential address in the municipality and a birth certificate but do not have 

to prove their compliance with the residence conditions under Union law. 

The authorities explained the reasons for abolishing the registration duty with 

direct reference to Union law. The declaratory character of administrative formalities, so 

they reasoned, limited the added value of requiring Union citizens to register.137 The Union 

citizen’s personal situation at the moment of registration is only ‘temporary’ and could be 

totally different from her/his actual situation at the moment of applying for social 

assistance.138 Since 2014, the Immigration Service would therefore only test the lawfulness 

of residence of Union citizens in specific situations in response to ‘indications’ from other 

authorities related to, inter alia, social assistance claims, criminal behaviour and 

nuisance.139 Instead of providing Union citizens with a ‘false sense of certainty’ at the 

moment of registration, so the new administrative system was explained, the procedure of 

testing residence conditions would now be ‘information led’.140 In other words, the Dutch 

authorities made the conscious choice to abandon the prospective verification of residence 

conditions and design a system that connects actual conduct of Union citizens, i.e. recourse 

to the welfare system, with residential consequences.  

The combined result of these reforms is the establishment of a system that fits the 

signal model. In contrast to the procedures applied to ‘regular aliens’, the residence status 

of Union citizens residing in the Netherlands remains in most cases unknown and will only 

be determined when they come on the radar of the Immigration Service through the 

bureaucratic procedures of its welfare state.141 For Union citizens who are not likely to 

meet the residence conditions, this system might turn out relatively generous, as they get 

to receive social assistance from the municipalities until the consequences for their 

residence are processed by the Immigration Service. For others however, the threat of 

losing the right of residence hangs over their head as a sword of Damocles: while for some 

 
still available on the website of the Immigration Service but seems especially focussed on Union citizens who 
want reside with a non-EU family member: https://ind.nl/Formulieren/6020.pdf (last accessed 12 May 2020).  
136 This enables the Immigration Service to verify if it should issue residence card to the non-EU family 
member under Article 10(2)(c) of the Citizenship Directive. See also Staatsblad 2014, 286, pp. 4-5. 
137 Staatsblad 2014, 268, p. 3. 
138 Ibid. As respondents in interview 10 also point out. 
139 Staatsblad 2014, 268, p. 4.  
140 Ibid.  
141 As an Immigration Service official explains, with the abolishment of the registration duty the Netherlands 
decided to enforce the right of residence retrospectively (‘handhaving achteraf’). If a Union citizen does not 
resort to the social assistance system, (s)he can reside, in principle, in the Netherlands for an indefinite period 
of time. Interview 14. Respondents in interview 28 indicate that there is large group of ‘unverified’ Union 
citizens and the far majority probably does not know that they are subject to residence conditions.  

https://ind.nl/Formulieren/6020.pdf
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the order to leave the country will come as an unpleasant surprise, those Union citizens 

aware of the possible consequences might opt to live a life under the minimum subsistence 

level.142 It should be stressed that the explanation for this outcome at the level of practical 

application does not necessarily lie in the Netherlands’ attempt to limit Union citizens’ 

access to the welfare state, although the intensity with which residence verifications are 

conducted arguably could be attributed to political priority-setting. Instead, the (very) 

gradual process of administrative adjustment was informed by the very demands of early 

citizenship law and the Citizenship Directive, which, after all, challenge Member States’ 

abilities to impose strict registration and documentation requirements but allow them to 

consider removal measures against Union citizens who resort to their social assistance 

system.143 

 

4. Towards a Delegation Model? 

The new ‘signal led’ system of assessing social assistance claims by Union citizens was not 

without its defects either. While creating bureaucratic order in the metaphorical ‘tombola’ 

that existed in the period between 2006 and 2013, the solution to keep granting social 

assistance to Union citizens on a provisory basis until the Immigration Service reaches a 

decision led to the situation that some Union citizens received substantial amounts of social 

assistance while not being entitled thereto. This particular case of ‘generosity by accident’144 

– a direct consequence of the juridico-administrative system at place in the Netherlands – 

triggered a range of efforts by politicians and administrative actors to further change the 

administrative system. Dutch (social) courts, however, have played an active part in 

maintaining and even reinforcing a signal model.  

First amongst the efforts to contain welfare provision through administrative 

adjustment was to ‘reverse’ the administrative procedure between the municipalities and 

the Immigration Service. Since 2011, the idea has been circulating to enact legislation that 

allows municipalities to withhold the granting of social assistance to Union citizens until 

the Immigration Service has determined their residence status.145 Pilot projects, of which 

the results have been officially published, were run in two municipalities to test this 

 
142 Kramer 2017a. 
143 See, again, Grzelczyk, paras 36 and 42-44 and Trojani, paras 40 and 45, as well as articles codified in articles 
8(2) and (3), 14(2) and (3) and 25(1) and preamble 16 of the Citizenship Directive. 
144 As also observed with respect Austria and Germany by Heindlmaier and Blauberger 2017, 1202-1203. 
145 The plan was first mentioned by the Minister of Social Affairs and Employment Kamp in response to 
questions by MP Azmani, TK 2011-2012, appendix no. 49. See also, State Secretary Social Affairs and 
Employment, Verzamelbrief 2013-2, appendix to TK 2013-2014, 29407, no. 188, 12 July 2013.  
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‘reversed procedure’ (‘omkeerregeling’).146 While originally the Minister of Social Affairs 

expected to file a legislative proposal in 2012, the proposal was never sent to Parliament.147 

In 2013, two Members of Parliament, Hamer of the Labour Party and Azmani of the 

Conservative Liberal Party (VVD), filed a parliamentary motion urging the government to 

act.148 Failing action from the government, MP Azmani proposed a legislative amendment 

on his own initiative in July 2014.149 At the time of writing, the proposal is still pending in 

parliament. It appears that the 2015 refugee crisis shifted political attention away from 

welfare claims by Union citizens (Middle and Eastern Europeans) towards the reception, 

treatment and integration of refugees.  

 After the Dano (2014), Alimanovic (2015) and García-Nieto (2016) judgments the 

Dutch administration tried to make use of the newly created window of opportunity under 

Union law to expand the (direct) exclusion of Union citizens from social assistance at the 

municipal level. In 2016, the Minister informed the municipalities about case law 

developments and announced a policy guide to assist them in deciding when social 

assistance should be granted and when such claims should be reported to the Immigration 

Service.150 A year later, the Minister of Social Affairs sent the guide, which was 

accompanied by a ‘flow chart’.151 Most noticeable were the instructions to reject social 

assistance to some categories of Union citizens. Workseekers who had a genuine chance of 

finding employment could be refused social assistance. The same applied to Union citizens 

who were economically inactive and had never possessed any financial resources during 

their stay in the Netherlands. Union citizens who had worked for less than a year could be 

granted social assistance for six months only. In all those cases, the municipalities could act 

alone and were not required to report to the Immigration Service.152 

 In May 2018, the Central Appeals Tribunal delivered two judgments that seriously 

questioned the legality of some of the instructions in the policy guide. These judgments 

may have come as a surprise to the administration since, in 2016, the Tribunal had ruled 

on the basis of the ECJ’s García-Nieto judgment that municipalities actually could 

 
146 These pilots took place between the municipalities of Vaals and Rotterdam and the Immigration Service in 
early 2013. I was not able to determine the exact outcome of the pilots nor the reasons for non-publication, but 
some respondents mentioned (off the record) administrative and legal complications related to the ‘reversed 
procedure’. 
147 In 2014, the Minister of Social Affairs notified the parliament that consultations on a more effective 
assessment procedure for Union citizens were still in process. TK 2013-2014, 29 407, No. 198, 20 November 
2014.  
148 Motie van de leden Azmani en Hamer, 29 407, no. 166, 28 May 2013.  
149 TK 2013-2014, 33 984, No. 3, Voorstel van wet van het lid Azmani houdende wijziging van de Wet werk 
en bijstand betreffende de meldingsprocedure gemeenten – IND (Wet toets rechthebbenden bijstand), 
Memorie van Toelichting. 
150 Verzamelbrief 2016-2 Ministerie SZW, pp 23-24. 
151 ‘Handreiking migranten en bijstand’, Stimulansz in opdracht van het ministerie SZW, april 2017, bijlage bij 
Verzamelbrief 2017-3, 24 oktober 2017, p. 8-9.  
152 Ibid, 7-9.  
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automatically reject social assistance to Union citizens during their first three months of 

residence under Article 24(2) of the Citizenship Directive.153 In 2018, however, the 

Tribunal found that municipalities are not competent to verify – without intervention from 

the Immigration Service – if Union citizens are workseekers under the same Article 

24(2).154 A week later, the Tribunal found that municipalities could neither refuse social 

assistance to Union citizen who are only marginally employed (6 hours per week). In such 

cases of marginal employment, municipalities are still required to verify with the 

Immigration Service, especially since such a decision could have (residential) consequences 

that are within the scope of migration law.155 The Tribunal clarified its rulings by stating 

that municipalities cannot act without involvement of the Immigration Service in cases 

when their decision also carries a potential loss of the right to residence 

(‘vreemdelingenrechtelijke gevolgen’) for the applicant.156  

 Over the past years, to sum up, the Dutch administration has tried to move 

towards a delegation model, in which social authorities have a wider scope to directly 

exclude some categories of Union citizens on the basis of residence conditions that are 

delineated by the European Court of Justice. Domestic courts, however, do no cooperate. 

Much in line with the spirit of the Dutch ‘linking principle’ (koppelingsbeginsel), they stick 

to their earlier line of jurisprudence and maintain a division of competences between the 

municipalities as the provider of social assistance and the Immigration Service as the 

executive of migration law. Thereby, they keep a signal model firmly in place and are 

(implicit) supporters of the ideal of residential egalitarianism: lawful residence requires 

equal treatment and any decision not to grant social assistance under Union law requires a 

decision – by the Immigration Service – that discontinues the Union citizen’s lawful 

presence on the Dutch territory.157 

 

5. Conclusion  

 

The EU’s ‘radical experiment in open borders’158 did not only impact on Member States in 

terms of laws and regulations, but equally on their administrations. In order to promote an 

effective freedom of movement in the Union, the European Court of Justice has 

systematically challenged the tendency of Member State bureaucracies to stick to 

 
153 Centrale Raad van Beroep (28 October 2016), ECLI:NL:CRVB:2016:4139, para. 4.3.2. 
154 Centrale Raad van Beroep (15 May 2018), ECLI:NL:CRVB:2018:1704, para. 4.11.  
155 Centrale Raad van Beroep (22 May 2018), ECLI:NL:CRVB:2018:1750, paras 4.6.2 and 4.7.1.   
156 Ibid, para. 4.7.2. and Centrale Raad van Beroep (15 May 2018), ECLI:NL:CRVB:2018:1704, para. 4.11.  
157 With the obvious, but important exception of Union citizens who reside shorter than three months.  
158 Geddes and Hadj-Abdou 2016, 222. 
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administrative formalities when granting social rights to Union citizens. The Court did so 

by allowing Union citizens to directly and independently rely on their movement rights 

under Union law. This ‘independent status’ of Union citizens, enabling them to enjoy their 

right to equal treatment and (qualified) right to residence without bureaucratic interference 

from Member States, has proven to be a smart move by the Court to empower the position 

of the migrant Union citizens in their host welfare state. It has also triggered significant 

and perhaps unintended administrative reforms in the Member States, which have shown 

a tendency to cling on to bureaucratic formalities surprisingly long in the light of the 

Court’s jurisprudence that dates back to the Royer case of 1976.159  

 The alternative ways in which Member State bureaucracies adapted to this case 

law and redesigned their systems of administering mobile Union citizens offers important 

insights in the functioning of territorial welfare states in open border regimes. In order to 

theoretically account for these reforms, this chapter analytically distinguished between 

three different ideal-typical administrative models of dealing with free movement rights in 

the context of social assistance: the form, signal and delegation models. The form model 

revolves around the ‘magical act of the form’; Union citizens who successfully complete 

initial registration procedures and obtain the correct residence documents have good 

chances of accessing social assistance benefits at a later moment. Those who fail can be 

excluded on purely formalistic and not substantive grounds. The chapter explained why 

Union law challenges Member States to maintain these formalistic requirements and why 

it is to be expected that Member States abolish them. Instead, Member States learn to 

establish procedures to retrospectively verify Union citizens’ right of residence at the 

moment Union citizens actually apply for social assistance. In the delegation model, the 

competence to verify the right of residence has been delegated to welfare authorities. Hence 

it formalises and accepts stratified membership within the welfare state by rejecting social 

assistance claims and not acting on the residential implications of such a decision. In the 

signal model, migration authorities assess residence after welfare authorities ‘signal’ 

information about Union citizens that receive social assistance benefits. The involvement 

of the migration authority implies that a removal order is connected to a negative decision. 

This is a harsh, sometimes even violent measure and can create the experience of a 

‘schizophrenic’ welfare state where welfare and migration authorities act in different 

directions. But the signal model upholds the ideal of residential egalitarianism: all residents 

on the state territory have equal access to social assistance benefits for as long as they are 

not rendered ‘illegal’ through an official decision by a migration authority. Fearing the 

prospect of illegality however, this can act as a deterrent for Union citizens to engage with 

the welfare state at the first place, hence create de facto stratification.160 In sum, the 

 
159 C-48/75, Royer (8 April 1976), ECLI:EU:C:1976:57. 
160 See also Blauberger and Schmidt 2014, 4. 
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differences between the models matter not only for how Union citizens bureaucratically 

experience their social rights, but also for their actual access to social assistance. 

The case of the Netherlands served well to explicate the distinction between the 

ideal-typical models in empirical reality and demonstrate their analytical function when 

explaining administrative and bureaucratic adjustment to Union law and jurisprudence. In 

the course of the 2000s, it became increasingly clear that the Netherlands could no longer 

maintain its version of a form model,  which consisted of a strict ‘link’ between the 

fulfilment of formalistic residence requirements – having the ‘correct’ code in the database 

and a ‘valid’ residence permit – and social assistance entitlement. With an increasing 

number of Union citizens succeeding in mobilising their ‘independent status’ before 

national courts, all the way up to the Central Appeals Tribunal, a situation typical of 

‘contained compliance’ emerged: a fragmented, uncoordinated and confusing ‘system’ of EU 

rights application for both Union citizens and authorities. Still, it would take until 2014 

before the Netherlands definitively moved towards a signal model by abolishing the 

registration duty for Union citizens and setting up an advanced system of information 

exchange between welfare and migration authorities to assess and – if need be – terminate 

residence of Union citizens who receive social assistance. Administrative and political 

efforts to delegate competences to the municipalities – even those that were meant to 

implement the Dano and Alimanovic cases – have been blocked by the Central Appeals 

Tribunal as this would violate the division of competences between the municipalities and 

the Immigration Service that is required by domestic legislation. Thus, despite a desire to 

embrace elements of a delegation model, the signal model remains firmly in place.  

The outcome of this adjustment process to the Court’s jurisprudence is difficult to 

understand in terms of ‘opening’ or ‘closing’ national welfare systems.161 Adjustment rather 

seems to lie in the evanescence of administrative techniques that turn out incompatible, 

impractical or ineffective in the light of Union law and the gradual adoption of techniques 

that seem to fit the ‘new’ model of Union social citizenship. Apart from those stubbornly 

sticking to a form model,162 Member States shift the weight of administration away from 

prospective residence verifications, i.e. when registering at the migration authority before 

an extended stay, towards retrospective verifications, i.e. when applying for social 

assistance or a permanent residence document. Rather than ‘controlling’ the state territory 

by making Union citizens tick the formal boxes prior to taking up their residence, the new 

mode of administration is only activated when Union citizens request something from their 

host Member State and comes down to asking three questions: what have you actually done 

since entering our territory, can you prove it and does that earn you a right to social 

 
161 Cf Ferrera 2005.  
162 Sweden would be the prime example, Hyltén-Cavallius 2018. Austria too, but to a lesser degree, Kramer and 
Heindlmaier Forthcoming. 
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assistance or permanent residence? While the abolition of registration and documentation 

requirements has made it easier for Union citizens to take up residence in another Member 

State, as probably intended by the ECJ, it also entails a de facto institutionalisation of legal 

uncertainty: the residence status of many Union citizens is simply unknown as the burden 

of ‘proving’ lawful residence has moved to a later verification moment. This shift is critical 

as a step towards the emergence of earned social citizenship as the technique to allocate 

social rights in the European Union. Residence is ‘free’ but social entitlement is 

probationary, conditioned upon an authoritative assessment of demonstrated behaviour 

along individualised performance metrics.  

 



 



 

Chapter 8: Earning Social Assistance 

1. Introduction 

 

Social assistance intends to provide its recipients with the means to meet the minimum 

standards of need prevailing in a society. In its narrow definition as a general minimum 

income protection, social assistance can therefore be characterised as the non-contributory 

benefit par excellence: it is means-tested, unrelated to the payment of earlier contributions 

and directly financed from taxes.1 Since the provision of social assistance became the 

responsibility of many (central) governments in post-war European welfare states, social 

assistance systems are often delineated by nationality and territoriality: national citizens 

who find themselves in a needy situation in their own nation state will generally be eligible 

for social assistance. European integration, by means of the law, has challenged the right of 

EU Member States to autonomously define the boundaries of this type of ‘membership’ that 

determines access to their social assistance systems. As chapter 4 has discussed extensively, 

the progressive case law of the European Court of Justice on free movement and Union 

citizenship would make clear that Member State authorities could no longer automatically 

use nationality as a ‘filter’ to refuse social assistance to citizens from other Member States. 

In line with the general theme of the dissertation, this chapter therefore studies how Union 

law and jurisprudence affect the terms and conditions of access to social assistance systems 

and asks similar questions with respect to social assistance as those earlier asked with 

respect to student support: what are the rights Union citizenship gives to Union citizens to 

access social assistance systems of other Member States, how do these rights materialise at 

the domestic level and in what ways do these rights induce changes and responses in those 

systems themselves?  

The chapter complements the previous chapter, which rather focussed on the 

administrative and bureaucratic impact of Union law and jurisprudence, by historically 

tracing how Union law and jurisprudence have landed into the Dutch welfare state as a 

body of substantial rules, thresholds and practices that grant Union citizens access to Dutch 

social assistance. In contrast to the findings with respect to study finance in chapter 6, no 

clear pattern of interaction between the Dutch authorities and the European Court of 

Justice can be observed with respect to its social assistance system. Despite the strong and 

relatively consistent position of the Dutch government that Union citizens should be 

economically self-sufficient and not be able to rely on social assistance to finance their 

residence in the Netherlands, access to Dutch social assistance has only been subject to the 

 
1 Bahle, Pfeifer and Wendt 2010, 453. 
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Court’s direct scrutiny once, namely in the Kempf judgment (1986).2 This chapter 

demonstrates, however, that one does not need the European Court of Justice to enforce 

an extension of social rights to Union citizens when there are national courts that are 

accessible and receptive to Union law. Access to Dutch social assistance is a constant 

struggle between individual Union citizens and administrative authorities before national 

courts as conditioned by national and local politics. We therefore find a dominant role for 

national courts in the interpretation and enforcement of EU rules, sometimes endorsing 

the policy criteria and practices used by authorities when applying Union law, sometimes 

pushing those authorities back, even when those authorities seek to implement restrictions 

that have been endorsed by the European Court of Justice.  

The chapter adds to the overall argument of the dissertation by showing how 

Union citizens can earn (or lose) their social citizenship of a Member State through the 

concrete thresholds and practices developed by that Member State in response to Union 

law and jurisprudence. What will be argued is that earned citizenship has come to dominate 

policy and practice, precisely through the intensified linkage between residence rights put 

forward by the Court of Justice and the translation of its criteria into concrete rules and 

practices. This claim will be supported by describing the body of rules and decision practices 

that grant Union citizens access to Dutch social assistance, including the acquisition of 

permanent residence status after five years of residence, and how Union law is used to 

exclude those citizens that are not able to demonstrate the fulfilment of prescribed 

performance metrics pertaining to, predominantly, economic activity and self-sufficiency. 

Analysis moves beyond the immediate inclusion and exclusion of Union citizens, however, 

and also includes the specific role of free movement rights in changes to general 

conditionality rules. Under specific circumstances, as hypothesised in chapter 2, Union law 

might trigger a ‘spill over’ from the migration to the welfare sphere and condition benefit 

entitlement to all recipients, irrespective of their nationality. The introduction of a general 

language requirement in Dutch social assistance serves as a case study testing this 

mechanism and simultaneously illustrates how the technique of earned social citizenship 

concretely intersects between immigration and welfare policies. 

The chapter is structured as follows. The next section briefly introduces the legal 

framework applicable to Union citizens with respect to access to social assistance and 

summarises some theoretical expectations about the impact of Union law on national social 

assistance schemes. Section 3 introduces the case study, describing the development of the 

Dutch social assistance system, discussing the available data on the take-up of social 

assistance by Union citizens and the politics surrounding ‘social assistance tourists’. The 

 
2 Other cases only indirectly concerned access to social assistance, e.g. Commission v. Netherlands and with 
respect to Third-Country Nationals on the basis of a derived right of residence derived from children who are 
Union citizens, C-133/15, Chavez-Vilchez (10 May 2017), ECLI:EU:C:2017:354   



 

225 

 

Chapter 8: Earning Social Assistance 

fourth section is the heart of the chapter and is structured according to the different ‘stages’ 

of acquiring access to social assistance: ‘short-term’ and job-seeking Union citizens  (4.1), 

‘mid-term’ Union citizens, whose right to social assistance is linked to their lawful residence 

under Union law (4.2), and permanent residents (4.3). Additionally, section 4 also presents 

an analysis of the specific role played by Union law in making social assistance generally 

conditional upon the Dutch language proficiency of the individual.  

 

2. Union Law on Social Assistance and Domestic Responses 

 

This section starts by briefly sketching the general framework of cross-border rights to 

social assistance in the European Union. Since the details of the legislative history and 

jurisprudence have been discussed in chapter 5, this section will limit itself to highlighting 

specific points of legal ambiguity when defining legal status categories, emphasising the 

general importance of time in setting thresholds for such status categories, and indicating 

where Member States have room to discriminate or justify differences in treatment. The 

section continues by outlining the relevant domestic factors that can be expected to 

determine domestic responses in Member States to the Court’s social assistance case law, 

how these factors condition the specific legal strategies Member States adopt and how these 

affect their social assistance programmes. 

1. The Law: Status, Time and the ‘Unreasonable Burden’ 

Just like most other non-contributory benefit schemes, social assistance systems are 

historically delineated by nationality and territoriality.3 Individuals residing on the territory 

of the nation state of which they possess citizenship generally enjoy access to this state’s 

system of social assistance system. Like financial student support, social assistance is 

amongst the last remaining bastions of legitimate nationality discrimination under Union 

law. As discussed in section 5.2.2, Member States are not obliged to export ‘social and 

medical assistance’ or those benefits classified as ‘special non-contributory benefits’.4 

Entitlement to those benefits requires a form of ‘membership’ as expressed in actual 

residence on the state territory.5  

Union law requires Member States to grant social assistance to various categories 

of Union citizens who reside on their territory. First of all, economically active Union 

citizens who reside in another Member State enjoy full equal access to this state’s welfare 

 
3 Ferrera 2003; Dougan 2009. 
4 Respectively Article 3(5) and 70 Regulation 883/2004. 
5 Van der Mei 2003, 167. 
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system, including social assistance, on the basis of their residence status as workers. Giving 

a broad interpretation of what qualifies as ‘work’ under Union law, i.e. ‘the pursuit of 

effective and genuine activities, to the exclusion of activities on such a small scale as to be 

regarded as purely marginal and ancillary’,6 the Court extended the right to social assistance 

to Union citizens who work part-time or do not earn above the minimum subsistence 

level.7 After losing their job, economically active Union citizens can ‘retain’ their status as 

worker, but here the lapse of time plays an important role. Union citizens who 

involuntarily lose their job within their first year of employment retain their status as 

worker for a period of six months, but those reaching the one-year threshold retain their 

worker status, in principle, for an indefinite period of time.8  

Secondly, economically inactive Union citizens can also enjoy access to social 

assistance in other Member States than their own, but this is a more complex matter. 

Economically inactive Union citizens can essentially be excluded from social assistance on 

the basis of Union law in two ways. First, Member States can apply the explicit derogation 

from the principle of equal treatment that is contained in Article 24(2) of the Citizenship 

Directive. While economically inactive Union citizens enjoy a right to residence during the 

first three months of residence without any further conditions than being able to prove 

their identity,9 Article 24(2) of the Citizenship Directive allows Member States to refuse 

entitlement to social assistance during this initial period. A second option available to 

Member States to exclude economically inactive Union citizens from social assistance is 

through the application of the residence conditions that may be imposed after three months 

of residence.10 These concern the twin conditions of being covered by a comprehensive 

healthcare insurance and having sufficient resources not to become a burden on the social 

assistance system of the host Member State during their period of residence.11 The possible 

bureaucratic complexity of enforcing these conditions in case of social assistance claims has 

already been demonstrated in the previous chapter. Although Union citizens retain their 

right to residence as long as they continue to meet these conditions, Member States are 

only permitted to verify the right of residence in specific cases of ‘reasonable doubt’ and not 

in any systematic way.12 While a claim to social assistance by a Union citizen can lead to 

such doubt, the decision to terminate her/his right of residence cannot be the automatic 

 
6 Levin, para. 17. Paid activity as part of a drug rehabilitation scheme under social employment law, in C-
344/87, Bettray (31 May 1989), ECLI:EU:C:1989:226, or voluntary work in exchange for accommodation and 
maintenance by the Salvation Army as part of a socio-occupational reintegration programme are not 
considered as ‘real and genuine economic activity’, Trojani.  
7 C-139/85, Kempf (3 June 1986), ECLI:EU:C:1986:284. 
8 Article 7(3) of Directive 2004/38.  
9 Article 6(1) Citizenship Directive. 
10 As the Court made clear in Dano (2014), para. 69.  
11  Originally formulated in Article 1 Directive 90/364, currently found in Article 7(1)(b)Citizenship Directive. 
12 Article 14 (2) Citizenship Directive.  
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consequence. This can only be the consequence, as the Court famously declared in 

Grzelczyk (2001), when Member States take account of the individual circumstances of the 

Union citizen and establish that s/he forms an ‘unreasonable burden’ on the social assistance 

system.13  

Jobseekers enjoy a somewhat hybrid status under Union law in terms of their 

access to social assistance. On the one hand, they can be assumed to enjoy a right of 

residence, or at least a right no to be expelled, as long as they can provide evidence that they 

are continuing to seek employment and that they have a genuine chance of being engaged.14 

On the other hand, they can be excluded from social assistance on the basis of Article 24(2) 

of the Citizenship Directive during their job-seeking activities. But to complicate matters, 

this is only different when job-seeking Union citizens apply for a benefit scheme that is 

intended to facilitate access to employment in the host Member State’s geographical labour 

market and there is a ‘genuine link’ between them and this labour market.15  

Finally, Member States are required to grant social assistance to Union citizens 

who have acquired permanent residence status. The importance of the permanent 

residence status cannot be underestimated in the context of the welfare state: since the 

status grants an almost unconditional enjoyment of equal treatment, it is an (almost) 

definitive step becoming a social member of the host society.16 Union citizens obtain this 

status directly on the basis of Union law by residing legally for a continuous period of five 

years in their host Member State.17 Although this provision seems rather straightforward 

on paper, it leaves much room for interpretation. We have already seen, for example, how 

the Court incorporated ‘qualitative’ elements by excluding periods spent in prison, de facto 

moralising ‘EU time’, but Member States have also room to review the ‘legality’ of Union 

citizens’ prior residence on the basis of the residence conditions.18 

In sum, it follows that while the Citizenship Directive provides some clear-cut 

thresholds, especially as regards the lapse of time, Union law and jurisprudence still embody 

many open-ended, sometimes ambiguous concepts that allow Member States to construct 

categories of ‘in’ and ‘out’ groups in the context of social assistance. Member States can, of 

course, test the ‘wiggling room’ within the explicit derogations provided by Union law and 

directly discriminate on the basis of Article 24(2) of the Citizenship Directive. 

Alternatively, they can try to tighten the operational thresholds that are used by executive 

 
13 Grzelczyk, paras 42-43. This has been codified in Article 14(3) and recital 16 of the Citizenship Directive.  
14 Antonissen, para. 22, as codified in Article 14(4)(b).  
15 See section 5.3.3, but Collins and Vatsouras in particular. 
16 Article 24(1) read in combination with Article 16(1) Citizenship Directive. Permanent residence can only be 
lost through absence of two consecutive years, Article 16(4) Citizenship Directive, or for serious reason of 
public order and security, Article 28(2) Citizenship Directive.  
17 Article 16 Citizenship Directive.  
18 See section 5.4.2, although a narrow reading of Article 19(1) Citizenship Directive only permits Member 
States to verify the duration of residence when issuing permanent residence permits. 
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bodies to verify compliance with residence conditions for who qualifies as ‘worker’ under 

the Treaties or what should be considered ‘sufficient resources’. They can try to tighten the 

link between claims to social assistance and lawful residence through a restrictive 

interpretation of the ‘unreasonable burden’-test or to make the path to permanent residence 

status as the ‘ultimate crown’ of social membership more difficult through a more stringent 

verification of the ‘legality’ of residence over the past years.  

Beyond the inclusion and exclusion of Union citizens, it should finally be added 

that the requirements of Union law can also affect the general terms and conditions of 

access to social assistance, i.e. those that govern all applicants and recipients of social 

assistance irrespective of nationality. While those conditions, of course, always inhabit an 

exclusionary potential, they can violate the general prohibition of nationality 

discrimination under Union law when they make it more difficult for Union citizens to 

access social assistance than for national citizens and cannot be objectively justified.19 It has 

earlier been hypothesised how the non-discrimination principle can therefore trigger 

Member States to respond to Union law in ways that ‘rebond’ their social assistance system 

in other ways than nationality alone in the context of the general conditionality 

framework.20 For now, it is important to emphasise that those conditionality rules, even 

though they cut across nationality, indirectly discriminate on grounds of nationality when 

they make it more difficult for Union citizens to comply. Such rules will have to be justified 

on ground of public objectives and comply with the proportionality principle. One can 

especially think of residence or language requirements in the context of social assistance 

programmes.  

 

2. Responding to the Court’s Social Assistance Jurisprudence 

Social assistance schemes are means-tested, unrelated to the payment of earlier 

contributions and directly financed from taxes, but if, when and how states provide social 

assistance differs widely. Union law is therefore likely to impact Member States differently. 

In order to provide a theoretical context and guide empirical analysis of this chapter’s case 

study, this section relies on the wider literature to identify a number of domestic factors 

that are likely to influence the impact of Union law on national social assistance schemes.  

First, social assistance systems can be differentiated by such factors as coverage, 

generosity and institutional characteristics.21 In some countries, like the United Kingdom 

 
19 As formulated in various articles of primary and secondary legislation, amongst others Article 18 TFEU.  
20 See section 2.4.  
21 Although these typologies are connected in some ways to the more general welfare state typologies 
developed by Esping Andersen, they do not fully match and also further differentiate I. Gough et al., ‘Social 
Assistance in OECD Countries’ (1997) 7 Journal of European Social Policy 1, 17-43, 37.  
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and Ireland, social assistance schemes are institutionalised and form an integrated part of 

the welfare state; more than a quarter of the population receives minimum income 

benefits.22 In others, such as most Nordic and Continental states, social assistance play a 

residual but important role as benefit of ‘last resort’ within the wider, highly developed 

social security system. While benefits are relatively generous in Nordic states, they are 

moderate in continental states.23 In most Southern European countries, social assistance 

schemes are rudimentary; if existent at all, they provide relatively low benefits to specific 

target groups.24 An important trend in means-tested, minimum income schemes is their 

shift in function towards supplementary income support, ‘topping up’ earnings from work 

or other sources of income to meet the minimum income level.25 Wide take-up of social 

assistance by Union citizens, and resulting political salience, can therefore be linked to the 

design of the scheme and its interplay with labour markets and the wider social security 

system. This is especially the case when many Union citizens work in low-paid segments 

of the labour market and social assistance systems provide ‘in work’ benefits that essentially 

subsidise employers for hiring low-paid workers such as in the UK and Germany.26 While 

relatively generous, Dutch social assistance is residual to the wider social security system 

and not, in principle, intended as income support. This leads us to expect a comparatively 

low number of Union citizens to rely on social assistance in the Netherlands. 

A second factor concerns administrative organisation. We can think of levels of 

centralisation, the personal and discretionary scope of awarding social assistance benefits 

and the conditions attached to reception such as the toughness of means tests and activation 

measures.27 The difficulties experienced by Member State administrations in applying the 

high demands of open-ended and individual-centred case law of the Court28 might be 

aggravated in decentralised systems of social assistance, where regional or local 

governments administer social assistance provision.29 This outcome will be reinforced in 

systems where (decentralised) administrative authorities or individual street-level 

bureaucrats are awarded a wider degree of discretion.30 Another important administrative 

element concerns the relationship between social assistance legislation and migration 

legislation, especially when social assistance entitlement is somehow ‘linked’ to residence 

status. As extensively discussed in the previous chapter, the room for social authorities to 

 
22 Bahle, Pfeifer and Wendt 2010, 453-554. 
23 Although this difference is mostly based on benefit levels for individuals without families. Within the 
‘continental tradition’, public social support concentrates on the family unit.  
24 Bahle, Pfeifer and Wendt 2010, 451. 
25 Ibid., 458.  
26 Martinsen and Werner 2019. 
27 Gough et al. 1997, 29-31. 
28 Blauberger and Schmidt 2017b. 
29 As empirically observed in the Dutch case, see section 7.4.2. 
30 Heindlmaier 2018, 18-19, 21. 
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independently exclude Union citizens from social assistance is severely diminished when 

they have to rely on cooperation from migration authorities.  

Other domestic factors that determine the impact of Union law on national 

welfare states include legal culture and political climate. Differences in ‘legal culture’ refer 

to the degree of receptiveness of administrative or social courts towards Union law, both 

in their willingness to refer questions to the European Court of Justice or to apply Union 

law in cases before them. ‘European minded’ national courts will create sustained pressure 

on governments and administrations to respond to Union law.31 Domestic politics, finally, 

condition the pressure on the government and administrative authorities to respond in 

specific, but often contingent ways. The Dutch case, for example, reveals consistent 

political attention to the theme of free movement and access to benefits, especially at times 

of economic downturn, but also shows that political debates are grounded in broader 

constitutional commitments to minimum income protection and respect for international 

law.   

How can Member States respond to the ECJ’s jurisprudence on Union citizens’ 

cross-border right to social assistance? When effectively mobilised to that effect, a Member 

State can respond to the demands of Union law by embedding Union citizens within their 

social assistance system through the amendment of eligibility rules for specific groups. In 

practice, however, ‘compliance’, in the sense of a ‘correct’ and ‘complete’ adjustment to 

Union law, is not a straightforward process: the rather abstract and undetermined rules of 

Union law require a translation into concrete and practical thresholds before crystallising 

at the level of practical application, leaving an important role to play for national courts in 

the application of Union law in domestic context.32 In times of political and budgetary 

salience, Member States are more likely to step up efforts to quarantine Union citizens, 

seeking to isolate them from support programmes while maintaining the generosity of the 

programme for national citizens. Of course, Member States can try to alter legislation at 

EU level or, under extreme circumstances, defy European institutions, but more typically, 

Member States will strategically explore the wiggling room contained in the Citizenship 

Directive to refuse social assistance, either by invoking the derogation that applies to short-

term and job-seeking citizens or the ambiguous and open-ended concepts found in the case 

law that link access with the right to residence.33 Finally, Member States can respond to the 

perceived constraints of Union law by retrenching their social assistance system. Used here 

in a very broad sense, meaning general cut-backs or the tightening of conditions for the 

reception of social assistance that (potentially) also affect national citizens, retrenchment is 

 
31 As very clearly observed by Martinsen and Werner in their comparative study into Germany and Denmark, 
Martinsen, Rotger and Thierry 2019, 638, 643-644. 
32 Davies 2012. 
33 E.g. Shaw 2015, 19-21.  
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relatively rare since decision-makers have to be prepared to lower financial support 

standards for national citizens in response to ‘EU interference’. However, when political or 

budgetary pressures are high and decision-makers see no further legal room to exclude 

Union citizens or European obligations can be aligned with political objectives, attempts to 

quarantine can spill-over into general retrenchment.  

 

3. The Dutch Case: Towards an Ingroeimodel in Social Assistance 

 

The Netherlands has always been a supporter of the principle that citizens from other 

Member States should not be able to rely on its social assistance system to finance their 

residence on its territory. In fact, it has been willing to defend this position all the way up 

to the European Court of Justice in the Kempf case (1986). Political concerns over Union 

citizens’ access to social assistance have grown more salient over the past decades however, 

especially after the accession of Middle and Eastern European Member States to the 

European Union. But while political concerns have been present, it was only in 2011 that 

the government adopted a visibly restrictive policy towards ‘social assistance tourists’. 

Union law, it turned out, offered more space to quarantine Union citizens and condition 

their access to social assistance than politicians had earlier expected. This section starts by 

introducing the institutional features of the Dutch social assistance system. It then presents 

available data on Union citizens’ reception of social assistance before painting a picture of 

the political context in which the rules and practices on Union citizens’ access to social 

assistance have come into being.   

 

1. Institutional Context: The Dutch Social Assistance System 

 

Before the Netherlands established a rights-based, public social assistance system in 1965, 

assistance by the state only played a subsidiary role to the (charitable) assistance provided 

by religious institutions or private parties.34 The 1965 Social Assistance Act defined it as 

the primary task of the Dutch government to provide social assistance to indigent people 

with insufficient means, which translated into a legally enforceable right to social 

assistance.35 In 1997, Gough et al, classified the Dutch social assistance system as a 

 
34 On the basis of the 1854 Poor Law (Armenwet). 
35 On the basis of the Algemene Bijstandswet, Stb. 1963, 284, S. Klosse, ‘De Participatiewet: een eerste indruk’ 
in A. Eleved (ed), De Participatiewet; Een Grondrechtenperspectief (Deventer: Wolters Kluwer, 2018): 9-32, 
10. 
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‘citizenship-based but residual’ regime, a categorisation that arguably still holds today.36 

The Netherlands has a single, general social assistance scheme that provides benefits that 

are amongst the most generous of the OECD countries;37 entitlement is based on codified, 

individual citizenship rights with accompanying appeal systems.38 

 Since 2015, social assistance is granted on the basis of the Participation Act to 

persons residing in the Netherlands who have insufficient means to maintain themselves.39 

People are considered to have insufficient means when their income is below the social 

assistance norm and they do not possess assets, including their own house, that exceed 

certain thresholds.40 The amount of social assistance that will be granted amounts to the 

difference between the recipient’s income and the social assistance norm, which is linked 

to the net minimum wage and depends on both age and family composition. A single person 

who is older than 21 and younger than the retirement age receives 70 percent of the net 

minimum wage (€1.052,32 per January 2020) and a couple in the same age group receives 

100 percent of the net minimum wage (€ €1.503,31 per January 2020).41 With social 

assistance tied to the net minimum wage, full-time workers will in principle not be eligible 

for social assistance, but part-time workers whose total income does not exceed the 

applicable social assistance norm can be eligible for ‘supplementary’ social assistance. Social 

assistance recipients who share their home with others are assumed to be able to share their 

costs of living and see their benefits reduced.42 This so-called ‘cost sharing norm’ also 

applies when the cohabitant has no right to social assistance and has no other sources of 

income, e.g. in case of illegal residence.43 

 At first sight, the personal scope of social assistance is defined very strictly by 

nationality and territorially: eligible for social assistance is every ‘Dutchman’ (Nederlander) 

who resides in the Netherlands and who finds her/himself in such circumstances that s/he 

lacks sufficient means to meet her/his essential living costs.44 Again, Dutch legislation 

makes use of a ‘renvoi clause’ to incorporate Union citizens. Article 11(2) links access to 

social assistance with lawful residence by entitling the ‘alien’ (vreemdeling) who resides 

 
36 Gough et al. 1997. 
37 That is, together with the Nordic countries, Bahle, Pfeifer and Wendt 454-456. 
38 Gough et al. 1997, 36. 
39 Article 11(1) Participatiewet, Stb. 2014, 270.  
40 According to Article 34 Participatiewet, these are € 6.120 for singles and € 12.240 for single parents and 
couples together.  
41 Article 21 Participatiewet.  
42 To 50 percent of the net minimum wage with one cohabitant, to 43,33% with two cohabitants, etc., articles 
19(a) and 22(a) Participatiewet. 
43 See further, Kramer 2017a. 
44 Article 11 (1) Participation Act. Article 20(3) of the Constitution, in fact, stipulates that ‘Dutch nationals 
resident in the Netherlands who are unable to provide for themselves shall have a right, to be regulated by Act 
of Parliament, to aid from the authorities.’ 
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‘lawfully on the basis of the Aliens Act’.45 The Aliens Act, in turn, simply refers to Union 

Treaties and secondary Union legislation to establish the right of residence of Union 

citizens, while the actual rules governing the right of residence are laid down in lower 

regulations such as the Aliens Decree and Aliens Circular.46 Access to social assistance is 

therefore linked to lawful residence, which explains the important role played by the 

Immigration and Naturalisation Service (‘Immigration Service’) in determining Union 

citizens’ entitlement to social assistance. An explicit exception to this general rule in social 

assistance legislation has only been made with respect to Union citizens who fit the 

categories that are mentioned in Article 24(2) of the Citizenship Directive, i.e. short-term 

and jobseeking citizens.47 The introduction of this exception in the Social Assistance Act 

took place together with a stricter residence requirement during the transposition of the 

Citizenship Directive in order to enable municipalities to refuse social assistance to short-

term Union citizens. Both exceptions will be discussed in section 8.4.1 below. 

 While social assistance, in its function as minimum income protection of last 

resort, intends to play a residual role within the wider, well-developed social security 

system that offers extensive unemployment, invalidity and old-age schemes, its importance 

grew substantially during the 1980s.48 Largely in response to this increase in take-up, social 

assistance has been reformed in essentially two directions in the past thirty years: activation 

and decentralisation. Since 1990, activation measures have been introduced in both the 

form of support services (the ‘carrots’) and sanction-backed obligations (the ‘sticks’)49 in 

order to promote the reintegration of social assistance recipients into the labour market. 

These obligations, that can be imposed by municipalities, include seeking ‘generally 

accepted employment’, participating in activation support programmes, performing unpaid 

activities that are considered as a ‘civic contribution’ in return for the reception of social 

assistance (the so-called tegenprestatie)50 or acting in a range of other ways that improve 

chances of finding work.51 Most recently, social assistance recipients have come under the 

obligation to be sufficiently proficient in the Dutch language, a legislative change that will 

be traced below in light of the non-discrimination principle of Union law.52 With the 

coming into force of the Work and Social Assistance Act in 2004, municipalities were made 

fully responsible for the financing of social assistance.53 With this ‘financial 

 
45 Article 11(2) Participation Act. 
46 Article 8(e) Aliens Act. 
47 Article 11(2) Participation Act. 
48 Van Berkel 2006 
49 P. Dwyer, ‘Editor’s introduction’ in P. Dwyer (ed), Dealing with Welfare Conditionality: Implementation 
and Effects (Bristol: Bristol University Press, 2019): 1-14, 4. 
50 Ibid., 3. 
51 These are listed in Article 9 Participatiewet.  
52 Section 7.4.4 below. Article 18b Participatiewet.  
53 Wet Werk en Bijstand, Staatsblad 2003, 375. 
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decentralisation’, the government hoped to increase incentives for municipalities to reduce 

social assistance dependency. In case municipalities exceed their budget, they have to 

finance the shortage from their own resources and when they save on the budget, they are 

allowed to spend this surplus freely.54 Importantly, however, together with the financial 

decentralisation, the national budget for social assistance has been reduced, essentially 

‘hiving off the consequences of budget cut-backs at the central level to local politicians’.55  

Unlike study finance and other social benefits,56 both the implementation and 

administration of social assistance provision is therefore decentralised to municipalities.57 

Individual decisions relating to social assistance are formally made by the municipal 

executive body (‘the council of mayor and aldermen’), but in practice by the municipal 

services for work and income in close cooperation with local offices of the Employee 

Insurance Agency. The municipal council exercises supervision on the executive activities 

and establishes regulations for a number of topics that fall within their discretionary space 

of the Participation Act, mostly with respect to reintegration measures, sanctions and 

special allowances. The administrative and financial decentralisation of social assistance 

provision to municipalities can be expected to have two consequences for Union citizens’ 

entitlement to social assistance. First, municipalities play an important ‘gatekeeper’ role in 

the provision of social assistance and are institutionally incentivised to reduce the number 

of social assistance recipients through stricter controls.58 Secondly, decentralisation creates 

differences in expertise and strictness of enforcement between municipalities, potentially 

leading to unequal access to social assistance in practice.59 In fact, municipal officials vividly 

described how they initially faced legal uncertainty with respect to the social entitlements 

of Union citizens, but how – through trial and error – municipal regulations, guidelines 

and practices of dealing with Union citizens were developed.60  

Citizens can object to a decision issued by the municipality, after which the 

municipality is obliged to review the decision. Within six weeks of the new decision, an 

appeal can be lodged before the administrative law divisions of regular courts. Similar 

appeal procedures apply to decisions issued by the Immigration Service, the main difference 

 
54 Van Berkel 2006, 26; D. Bannink, ‘Financieringsstructuur van de Participatiewet’ in A. Eleveld (ed), De 
Participatiewet; Een Grondrechtenperspectief (Deventer: Wolters Kluwer, 2018): 33-44. 
55 R.B. Andeweg and G.A. Irwin, Governance and Politics of the Netherlands, (Basingstoke: Palgrave 
MacMillan, 2009), 199. 
56 The Minister of Social Affairs has delegated the administration of occupational insurances to the Employee 
Insurance Agency (UWV) and national social insurances to the Social Insurance Bank (SVB). For both bodies, 
the Minister of Social Affairs bears political responsibility, allowing him, inter alia, to amend the amounts of 
the benefits, issue guidelines and determine the executive budget. Klosse 2012, 19-25. 
57 Articles 7 and 8 Participation Act.  
58 Van Berkel 2006, 27-28.  
59 Ibid.; Eleveld and Van Vliet 2013. 
60 Interviews 2, 5, 11, 18, 19. One municipal official remembers the period after enlargement as a ‘foolish, crazy 
search’ for which entitlements could be derived from Union law. 
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being that higher appeal in social assistance cases can be lodged before the Central Appeals 

Tribunal (Centrale Raad van Beroep) and migration cases before the Judicial Division of 

the Council of State (Afdeling bestuursrechtspraak Raad van State). 

 

2. The Political Context: Establishing an Ingroeimodel  

Table 4 provides and figure 4 visualises the total number of people receiving social 

assistance in the Netherlands since 2007. Since its peak in 1985, with 589 thousand benefits 

granted at household level,61 the number of people receiving social assistance dropped to 

its lowest level in 2008 with 292 thousand.62 Since the outbreak of the Great Recession, we 

can observe a serious increase in take up, especially due to an inflow from people who no 

longer qualify for benefits under the Unemployment Act. After peaking in March 2017 

with more than 520 thousand people receiving social assistance, a net outflow from social 

assistance can be observed in recent years.63 Reliable data on the numbers of Union citizens 

receiving social assistance are only available for the period 2007-2016 at the moment of 

writing.64 The total number of Union citizens receiving social assistance benefits – 

including those provided to the elderly – increased from 9.140 in 2007 to 15.590 during this 

period, which amounts to about 3 percent of social assistance granted in the Netherlands 

while Union citizens make up roughly 4 percent of the population. Social assistance take-

up from the ‘new’ Member States tripled between 2007 and 2016, but is with 2 percent still 

low compared to their overall resident population in the Netherlands. 

 

 

 

 

 

 
61 This concerns the total number of benefits granted. Social assistance granted to a household with two people 
therefore counts as one. The total number of social assistance recipients is therefore higher. Statistics 
Netherlands, ‘Tijdsreeksen Sociale Zekerheid’, available online: www.statline.cbs.nl (last accessed 11 June 
2019). 
62 The total number of people receiving social assistance was drawn from Statistics Netherlands, ‘Personen met 
bijstand; persoonskenmerken’, available online: www.statline.cbs.nl (last accessed 12 June 2019). 
63 Ibid.  
64 The numbers are based on six datasets published by the Statistics Netherlands (‘CBS’) on the number of 
resident Union citizens and their reception of social benefits covering the period from 2007 to 2016: CBS, 
Migrantenmonitor fase 2, 2007-2012, February 2013; Migrantenmonitor 2011-2012, January 2014; 
Migrantenmonitor 2012-2013, February 2015; Migrantenmonitor 2013-2014, December 2015, 
Migrantenmonitor 2014-2015, January 2017, Migrantenmonitor 2015-2016, April 2018. See for further 
explanation section 3.3.1. 

http://www.statline.cbs.nl/
http://www.statline.cbs.nl/


 

236 

 

Chapter 8: Earning Social Assistance 

Table 4: Number of people receiving Dutch social assistance 2007-2018 
 

Total EU citizens EU 10/11 EU 16 

2007 356800 9140 2120 7020 

2008 344200 9140 2220 6920 

2009 373760 10260 2680 7580 

2010 402400 11030 3180 7850 

2011 415550 11470 3440 8030 

2012 427760 12070 3840 8230 

2013 460080 13560 4840 8720 

2014 481220 14980 5850 9130 

2015 496600 15510 6370 9140 

2016 513980 15590 6650 8940 

2017 508480 n/a n/a n/a 

2018 486100 n/a n/a n/a 

Source: author’s compilation based on datasets compiled by Statistics Netherlands; 

footnotes 62 and 64. 
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Figure 4: Number of people receiving Dutch social assistance 2007-2018 

Please note that the total number of social assistance recipients is indicated at the left and 
the number of Union citizens receiving social assistance on the right. Sources: author’s 
compilation based on datasets compiled by Statistics Netherlands; footnotes 62 and 64. 
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At least since the Dutch labour market opened up to citizens from the new Member States, 

political concerns have been expressed over Union citizens’ access to social assistance.65 

Over the years, these concerns were increasingly framed around the broader political 

objective to protect the Dutch welfare system by establishing a so-called ‘ingroeimodel’ for 

immigrants. Literally translated into English as ‘ingrowth model’, the term ingroeimodel 

reflects in metaphorical terms how the individual organically ‘grows into’ the social body 

of society66 and signifies the idea that immigration and social security legislation should be 

designed in such a way that ‘newcomers’ only gradually accumulate their social rights. 

Already in 2004, Members of Parliament advocated an ingroeimodel in order to exclude 

those migrants who do not work and cannot support themselves from social assistance.67 

With one of these politicians stressing the principle that ‘solidarity should also be earned’, 

the ingroeimodel can be seen as the national manifestation of ‘earned social citizenship’. 

Although the influential Labour Party initially supported the ideal of residence-based 

equality, it switched in 2005 when its political leader clearly advocated ‘ingroeimodellen’ 

for migrants in social security and publicly promoted the idea to grant migrants graduated 

access to the welfare state.68 Around 2009, the desire to create an ingroeimodel for migrants 

was therefore embraced ‘from left to right’ and provoked the Christian-Democratic 

Minister of Social Affairs to send a letter to parliament explaining the various ways in 

which the Dutch social system already featured elements of an ingroeimodel.69  

Designing an ingroeimodel for Union citizens’ access to social assistance was 

initially seen as legally impossible however. In response to parliamentarians advocating the 

exclusion of Union citizens from social assistance, the Minister of Social Affairs argued in 

2008 that a ‘fundamental aspect’ of the Dutch social system demanded that ‘no one who is 

allowed to reside in the Netherlands should come in a situation where he economically 

totally etiolates because he has no right to social assistance’.70 Furthermore, any distinction 

between lawfully residing foreigners and nationals would be in violation of non-

 
65 One key debate extensively dealing with Union citizens’ right to social assistance took place on 11 December 
2008, TK 2008-2009, 29 407, no. 100 
66 Other terms are differentiated or citizenship stairways (‘getrapt burgerschap’ or ‘burgerschapsladders’). For a 
critical discussion, see Minderhoud 2007. The political desire to construct this ingroeimodel could be seen as a 
response to the idea that has taken hold in public and political discourse since the early 2000s that the 
Netherlands has been ‘too mild’ in integrating migrants into society and the labour market, W. Van Oorschot, 
‘The Dutch Welfare State: Recent Trends and Challenges in Historical Perspective’ (2006) 8 Eurpean Journal of 
Social Policy 1, 57-76. 
67 As discussed during the parliamentary debate of 31 August 2004 by MP Dittrich (D66) and MP Van Aartsen 
(VVD), TK debate no. 92, 5931, p. 5955. 
68 Syp Wynia, ‘De wijze woorden over migratie van Wouter Bos in 2005’, Elsevier, 9 July 2005, available 
online: http://www.elsevierweekblad.nl/nederland/article/2015/10/de-wijze-woorden-over-immigratie-van-
wouter-bos-in-2005-2707342W/ (last accessed 6 February 2019).  
69 TK 2009-2010, 32 149, no. 1. Also interview 12.  
70 Minister Donner, affiliated with the Christian-Democratic Party, TK 2008-2009, 29 407, no. 100, p. 23. 

http://www.elsevierweekblad.nl/nederland/article/2015/10/de-wijze-woorden-over-immigratie-van-wouter-bos-in-2005-2707342W/
http://www.elsevierweekblad.nl/nederland/article/2015/10/de-wijze-woorden-over-immigratie-van-wouter-bos-in-2005-2707342W/
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discrimination clauses of international treaties, the case law of the European Court of 

Justice and the national constitution.71 Hence members of parliament have experienced the 

government’s commitment to European and international law as the prime obstacle 

towards the implementation of restrictive policies in the Netherlands.72   

Since 2011, however, the government became more assertive in addressing the 

perceived threat of ‘welfare tourism’ at both the European and domestic level.73 This surge 

in activity was a result of increasing concerns, most vehemently expressed by governors of 

the cities of the Hague and Rotterdam, about rising numbers of Middle and Eastern 

European citizens who caused ‘numerous problems’, including a growing number of claims 

to social benefits and shelter facilities.74 The political strategy at the EU level was made 

explicit in the 2012 coalition agreement between the VVD and Labour Party, stating that 

the government would endeavour to restrict access to social assistance for a period of seven 

years in order to construct an ingroeimodel for social security for Union citizens.75 It was 

in this context too that the Netherlands was one of the four countries that signed a joint 

letter in 2013 which complained about ‘a significant number of new immigrants [that] draw 

social assistance in the host countries’ and called for an urgent review of EU arrangements 

‘that  allow  those  who  have  only  recently arrived in a Member State and have never been 

employed or paid taxes there to claim the same social security benefits as that Member 

State’s own citizens’.76 Writing to parliament in 2015 however, the Minister of Social 

Affairs revealed that on the basis of ‘bilateral contacts’ he had concluded that securing a 

qualified majority within the Council was not a realistic option.77 The ‘compulsory 

negotiation system’ of the Union made reregulation at EU level impossible and left 

politicians and policy-makers with the domestic level to respond.  

Domestic action mostly consisted of testing existing legal opportunities to contain 

social assistance spending on Union citizens. Already before 2011 politicians had gradually 

discovered the room available under Union legislation to link welfare claims to residence 

 
71 TK 2009-2010, 32 149, no. 1, pp. 13-14.  
72 One MP remarks that ‘European law and European treaties are pulled out of the hat all the time,’ interview 9. 
It should be pointed out that already in 2005, the Labour Party leader went so far as to referring to the 
government as ‘justice mafia’ for obstructing the idea to grant migrants graduated access to the welfare state by 
relying on irreversible laws and treaties. ‘De wijze woorden over migratie van Wouter Bos in 2005’, Elsevier, 
available online: http://www.elsevierweekblad.nl/nederland/article/2015/10/de-wijze-woorden-over-
immigratie-van-wouter-bos-in-2005-2707342W/ (last accessed 21 September 2017).   
73 See section 4.6.  
74 TK 2011-2012, 29 407, no. 118. 
75 ‘Het kabinet spant zich in EU-verband in om ook voor EU-onderdanen te laten gelden dat zij pas na zeven 
jaar bijstand kunnen krijgen, mede in het kader van een te ontwikkelen ingroeimodel voor de sociale 
zekerheid.’ Coalition Agreement VVD-PvdA, ‘Bruggen slaan’, 29 oktober 2012.  
76 Council of the European Union document 10313/13, Brussels, 31 May 2013. 
77 TK 2014-2015, appendix, no. 1084, p. 3.  

http://www.elsevierweekblad.nl/nederland/article/2015/10/de-wijze-woorden-over-immigratie-van-wouter-bos-in-2005-2707342W/
http://www.elsevierweekblad.nl/nederland/article/2015/10/de-wijze-woorden-over-immigratie-van-wouter-bos-in-2005-2707342W/
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rights.78 A constant source of frustration for right-wing members of parliament had been 

the ineffective cooperation between municipalities and the Immigration Service, resulting 

in explicit calls for ‘exclusion at the gate’ of municipalities.79 More radical proposals had 

also been made to exclude Union citizens from social assistance during initial periods of 

residence and subject this right to long periods of work and law-obedience.80 Also centrist 

parties, including Christian-Democrats and Labour, called up the government to reduce 

‘benefit dependency’ of Eastern European migrant workers and otherwise swiftly terminate 

their residence rights.81 In 2011, the government announced a range of ‘actions’ with 

respect to ‘social assistance tourists’82 in the context of its broader policy towards 

immigrants from the ‘new’ Member States. The plans mostly focussed on the stricter and 

faster enforcement of residence conditions: procedures between the Immigration Service 

and municipalities would be made more effective and the ‘unreasonable burden’-test for 

economically inactive Union citizens would be tightened.83 A year later, the government 

could already report a rise in the number of expulsions of Union citizens without work and 

residence terminations of Union citizens who had made unreasonable claims to social 

assistance.84 Additionally, municipalities were requested to apply the ‘woonplaatscriterium’ 

(‘habitual residence test’) more strictly and refuse social assistance on this basis.85 Finally, 

the introduction of a general language requirement in social assistance would require 

recipients of social assistance to master the Dutch language or otherwise face sanctions.86 

The outcome of these ‘actions’ – especially in relation to Union law – will be discussed in 

the next section.  

 

4. Earning Social Assistance in Dutch Practice 

 

 
78 Especially during the debates 26 February 2009, TK 2008-2009, 17 050, no. 386, and 5 January 2010, TK 
2009-2010, 32 149, no 2. As one MP recalls in this respect, ‘you gradually discover that with respect to social 
security much more is organised at the European level than you had expected. Subsequently you look for room 
to regulate’, interview 12.  
79 Especially TK 2008-2009, 29 407, no. 100, pp. 3-5. See also section 7.4.  
80 Motion by MPs Teeven and Kamp (VVD), TK 2007-2008, 29 407, no. 83. Questions and comments by MP 
Fritsma in parliamentary debate, TK 2007-2008, 29 861, no. 22, p. 2. See also a more recent amendment 
proposed by MP De Graaf (‘Wet werk en bijstand en andere wetten’), TK 2013–2014, 33 801, no. 38. Interview 
9. 
81 TK 2008-2009, 29 407, no. 100, p. 24. Motion by MPs Van Hijum (CDA) and Spekman (PvdA), TK 2007-
2008, 29 407, no. 88.  
82 TK 2011-2012, 29 407, no. 132, p. 15. 
83 TK 2011-2012, 29 407, no. 118, pp. 14-16, and no. 132, pp. 14-16.  
84 TK 2011-2012, 29 407, no. 149.  
85 TK 2011-2012, 29 407, no. 118, pp. 15-16.  
86 Ibid.  
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This section studies how Union law and jurisprudence have materialised over time into 

concrete rules, thresholds and procedures that are applied by the Dutch authorities when 

deciding on Union citizens’ entitlement to social assistance. While the case law of the Court 

played an important role in opening up social assistance to economically active and, at a 

later stage, inactive Union citizens, we cannot observe a similarly clear pattern of 

interaction between the Dutch authorities and the European Court of Justice that could be 

observed with respect to Union citizens’ access to Dutch study finance in chapter 6. Rather, 

we witness a constant battle between individual Union citizens and responsible Dutch 

authorities before national courts, where national courts play a dominant role in the 

interpretation and enforcement of EU rules that are subsequently translated into the 

administrative guidelines and procedures of administrative authorities. While, as chapter 5 

argued, the case law of the European Court of Justice already forms a manifestation of 

earned social citizenship, tracing down Union law to the level of practical application in 

Dutch social assistance presents a more complete picture of how earned social citizenship 

materialises as a governmental technique at the Member State level.  

The section is structured in accordance with the progressive ‘stages’ of Union 

social citizenship that can be found in Dutch policy and practice. These ‘stages’, which are 

informed by Union law, were treated as distinctive case studies with the purpose of tracing 

their implementation at the Member State level. The section first addresses the Dutch 

attempts to quarantine ‘short-term’ and workseeking Union citizens. It continues by 

analysing the way in which Union citizens – both workers and economically inactive – were 

embedded within the Dutch social assistance on the basis of their right to residence and 

how, subsequently, rules and procedures were developed to terminate the right of residence 

of Union citizens who make ‘disproportionate’ claims to social assistance. Since the status 

of permanent residence grants Union citizens an unconditional access to social assistance, 

the developing Dutch practice of verifying this status will be discussed in subsection 3. 

Subsection 4, finally, discusses the history of the introduction of a language requirement in 

Dutch social assistance to analyse the specific role Union law can play in the formulation of 

general welfare policy.  

 

1. Quarantining ‘at the Gate’: Excluding ‘Short-term’ Union Citizens   

This subsection analyses the implementation and practical application of rules that govern 

the right to social assistance for ‘short-term’ Union citizens. With the passing of the 

Citizenship Directive in 2004, Union law permits Member States not to grant Union 

citizens who are within their first three months of residence or Union citizens who are still 
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searching for work.87 The Dutch authorities made use of this legal possibility under Union 

law to ‘quarantine’ short-term and workseeking Union citizen from social assistance ‘at the 

gates’ of the municipalities by means of legislation. An additional measure to exclude Union 

citizens from social assistance was to introduce a ‘habitual residence test’. Afraid, however, 

of directly discriminating Union citizens, the stricter test was imposed equally on national 

citizens and provoked, for this reason, heavy political opposition.   

 

Quarantining short-term and workseeking Union citizens 

Before 2006, the Dutch Social Assistance Act (current Participation Act) did not provide 

for a specific provision that excluded certain categories of migrants from social assistance. 

Entitlement of non-nationals – including Union citizens – was simply ‘linked’ to their 

lawful residence in the Netherlands via Article 11(2).88 The implementation of the 

Citizenship Directive in 2006 included an amendment of this Article in order to exclude 

short-term and workseeking Union citizens from the right to social assistance.89 This 

explicit exception was considered crucial by the government to circumvent the implications 

the Dutch ‘linking principle’ would have when the Citizenship Directive would come into 

effect.90 Without it, Union citizens would be automatically entitled to social assistance in 

the Netherlands immediately after their arrival in the Netherlands because they could 

derive legal residence simply from their passport on the basis of Article 6 of the Citizenship 

Directive. The government considered the amendment extra urgent in light of the expected 

arrival of Union citizens from Middle and Eastern European Member States.91  

The amendment was not entirely uncontested during the legislative process 

however. In its opinion, the Advisory Division of the Council of State invoked the 

jurisprudence of the European Court of Justice and challenged government to explain how 

the automatic exclusion of short-term residents complied with the proportionality 

principle that had previously guided the Court’s interpretation of the Treaties.92 In its 

response, the government demonstrated a talent in legal foresight by arguing that the 

Citizenship Directive was the result of a proportionality assessment itself as it tried to avoid 

a ‘misbalance’ between the extent to which mobile citizens contribute to the financing of 

 
87 Article 24(2) Citizenship Directive.  
88 See section 8.3.1 for details. 
89 TK 2005-2006, 30 493, no. 3. TK 2005-2006, 30 493, no. 6, p. 2.  
90 As discussed before, the linking principle, formulated in Article 11(2) of the Participation Act, ‘equalises’ the 
lawfully residing immigrant with a Dutch national for the purpose of social assistance.  
91 TK 2005-2006, 30 493, no. 3, p. 2. 
92 The Council of State referred to the Collins case (C-138/02), TK 2005-2006, 30 493, no. 4, p. 2. The issue 
was also raised by the Christian-Democratic party during discussion in parliament, TK 2005-2006, 30 493, no. 
5, p. 2. 
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social systems and benefit from them.93 Precisely because no residence conditions could be 

imposed on short-term Union citizens, so the government continued, the host Member 

State could not be held responsible for any welfare needs during this period and any claim 

to social assistance had to be considered an unreasonable burden on the Dutch social 

assistance system 94 Although the European Court of Justice initially shed doubts on this 

interpretation in its Brey judgment,95 its later Alimanovic and Garcia-Nieto cases indirectly 

endorsed the Dutch position: the Court considered the provisions of the Citizenship 

Directive itself to be proportionate, and therefore found an automatic exclusion 

appropriate during the first three months of residence.96  

As a result of the amendment to Article 11(2) of the Social Assistance Act, Dutch 

municipalities have since October 2006 the legal possibility to reject social assistance to 

Union citizens who reside shorter than three months in the Netherlands.97 As discussed in 

the previous chapter (section 7.4.2), the provision has been (ab)used by at least some 

municipalities in the past to exclude Union citizens who failed to register with the 

Immigration Service, even though these citizens might have actually been resident for 

longer than three months. The government, in fact, encouraged municipalities to adopt 

this practice by informing them that Union citizens who had failed to register with the 

Immigration Service could be assumed to have resided in the Netherlands shorter than 

three months.98 This practice was no longer possible after the Immigration Service 

abolished the duty to register for Union citizens in 2014. Currently, Union citizens simply 

have to prove to the municipality that they reside longer than three months in the 

Netherlands. While registration in the municipal database (BRP) is important, alternative 

types of evidence that can help Union citizens to demonstrate their period of residence are 

also accepted.99 Union citizens who cannot prove their residence for longer than three 

months can be automatically excluded from social assistance by municipalities. This 

practice was endorsed as compatible with Union law in 2016 by the Central Appeals 

Tribunal, the highest court in social security cases, with reference to the ECJ’s Alimanovic 

case.100   

 
93 TK 2005-2006, 30 493, no. 4, pp. 3-4, and no. 6, pp. 4-5.  
94 TK 2005-2006, 30 493, no. 3 and no. 4. 
95 Interview 1.   
96 Garcia-Nieto, paras 49-51. See section 5.3.1.  
97 The amendment to the social assistance legislation transposed Article 24(2) of the Citizenship Directive and 
took effect per 11 October 2006, Staatsblad 2006, no. 373 and 456. 
98 State Secretary of Social Affairs and Employment, Verzamelbrief September 2006 
(INTERCOM/2006/71859), p. 24.   
99 ‘Handreiking migranten en bijstand’, Stimulansz in opdracht van het ministerie SZW, april 2017, bijlage bij 
Verzamelbrief 2017-3, 24 oktober 2017 (hereafter ‘Handreiking’), p. 5. 
100 Centrale Raad van Beroep (28 October 2016), ECLI:NL:CRVB:2016:4132 and ECLI:NL:CRVB:2016:4139, 
para. 4.4.2. It should be remarked that until 22 February 2016 Union citizens could still rely on Article 1 of the 
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While the Social Assistance Act also provides the municipalities with the 

possibility to refuse social assistance to jobseekers after their first three months of residence, 

this exception has proven more difficult to apply in practice. Municipalities admit to have 

struggled with the application of the rather vague ‘workseeker’ concept under Union law.101 

Only some of them have actively used the discretionary space the concept offered to them 

and have taken the risk of ‘testing its limits’ before domestic courts.102 The resulting case 

law and the policy guidelines that were published by the Ministry of Social Affairs in 2017 

highlight the somewhat curious legal constellation that emerged from synthesising EU and 

domestic law. When Union citizens did not manage to prove that they have a genuine 

chance of finding employment, they were classified as economically inactive Union citizens 

and actually granted social assistance until the Immigration Service would decide about the 

residential consequences. When Union citizens were able to demonstrate that they 

searched for work and had a genuine chance of finding employment, municipalities could 

classify them as ‘workseekers’ and refuse social assistance on the basis of the Social 

Assistance Act.103  

Perhaps in an attempt to solve this somewhat awkward outcome, the Central 

Appeals Tribunal prohibited municipalities in May 2018 from making any independent 

decision on the ‘workseeker’ status of Union citizens and ordered them to cooperate with 

the Immigration Service when deciding on those cases.104 The judgment probably implies 

that municipalities have to grant provisory social assistance to any jobseeking – in fact any 

– Union citizen after three months of residence and await a decision from the Immigration 

Service on the continuation of her/his right to reside.105 If and how long a workseeking 

Union citizen will retain her/his right to residence will therefore depend on how the 

Immigration Service applies Union law on workseekers’ right to residence.106 It follows 

from interviews that the Immigration Service adopts a narrow definition of the worker 

 
European Convention on Social and Medical Assistance (1953) to claim social assistance as lawfully residing 
citizens of other contract parties, para. 4.6.4. 
101 Interviews 2, 7, 8, 11, 18 and 19. 
102 One case in which the municipality of the Hague tested the limits of the ‘workseeker’ concept can be found 
in Rechtbank Den Haag, 14 April 2016, ECLI:NL:RBDHA:2016:4023. See also Rechtbank Akmaar, 12 July 
2017, ECLI:NL:RBNHO:2017:6776, Centrale Raad van Beroep (15 May 2018), ECLI:NL:CRVB:2018:1704 and 
22 May 2018, ECLI:NL:CRVB:2018:1750. 
103 Handreiking, p. 7. 
104 Centrale Raad van Beroep (15 May 2018), ECLI:NL:CRVB:2018:1704, para. 4.11. The judgment was based 
on the argument that any decision on the workseeker category would also affect a Union citizen’s residence 
status and therefore fell within the competence of the Immigration Service. Article 14(4)(b) of the Citizenship 
Directive stipulates, indeed, that Union citizens may not be expelled for as long as they can provide evidence 
that they are continuing to seek employment and have a genuine chance of being engaged.  
105 The division of competences between the municipalities and the Immigration Service has been discussed in 
more detail in section 7.4.3. 
106 As discussed in section 5.3.3. 
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concept:107 in order to prove that a genuine chance of finding employment exists, the 

Immigration Service looks at whether the Union citizen is likely to find real and genuine 

employment on the short-term.108 This implies that, in practice, Union citizens have to 

show evidence that they are in the final stage of a concrete job application, e.g.  by means 

of a letter of an employer that the application procedure is continued.109 

To sum up, while ‘short-term’ Union citizens have been successfully ‘quarantined’ 

from social assistance, a judgment by the Central Appeals Tribunal has recently disqualified 

the legal practice to exclude work seeking Union citizens after the initial period of three 

months. As a result, Union citizens spend their first three months in transition and 

subsequently enter a period of probation during which they are eligible for social assistance 

for as long as they are able to prove to the Immigration Service that they are likely to be 

hired in the short-term, failing which they risk losing their residence status and social 

support. This may seem a rather unorthodox and generous outcome of Union law at the 

national level since, after all, Article 24(2) explicitly allows Member States to exclude 

workseekers from social assistance for a longer period after three months. Rather, the 

outcome is an example of how domestic social courts extend social rights that are – arguably 

– more generous than Union law alone through a synthesis between Union law and 

domestic law.110 In casu, the highest social court awarded a right to social assistance to 

Union citizens, albeit a provisory one, in order to uphold the coherence of the domestic 

system of granting social rights to migrants, which, based on the ‘linking principle’, requires 

the involvement of the Immigration Service at any time the state bureaucracy is about to 

produce an ‘illegal’ individual. 

 

The ‘habitual resident test’: a case of spill-over or quarantining?   

A second measure to exclude ‘temporary migrants’ from social assistance during the 

implementation stage of the Citizenship Directive was the introduction of a stricter 

residence requirement in 2006.111 The legislator replaced the phrase ‘hier ter lande’ (‘here 

in the country’) with the phrase ‘in Nederland woonachtig’ (‘residing in the Netherlands’) 

in the eligibility criteria of the Social Assistance Act.112 The goal behind this legislative 

change was to restrict the circle of beneficiaries of social assistance to those individuals – 

both Dutch nationals and foreigners – who habitually reside on the territory in contrast to 

 
107 Interview 15. 
108 Interview 14. This position is supported in domestic case law, Rechtbank Den Haag (30 April 2015), 
ECLI:NL:RBDHA:2015:5204 
109 Interview 13.  
110 In a similar way to how German social courts extended social rights to Union citizens on the basis of the 
German constitution, Martinsen and Werner 2019. 
111 Staatsblad 2006, 373.   
112 Article 11 (1), (2) and (3) of the Social Assistance Act, current Participatiewet. 
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those who are in the Netherlands for short-term reasons only.113 By applying this residence 

condition equally to both Dutch and foreign nationals, the government sought to avoid any 

direct discrimination of Union citizens, i.e. on grounds of nationality.114 As a result, the 

measure, while intending to exclude ‘temporary migrants’ from social assistance only,115 

risked spilling over into general welfare conditions and negatively affect Dutch nationals 

who would also have to comply with a stricter residence requirement.  

 This ‘spill over’ to Dutch nationals was heavily contested in the Senate (Eerste 

Kamer), where senators accused the government of violating Article 20(3) of the 

Constitution by (possibly) refusing social assistance to Dutch nationals who only briefly 

reside in the Netherlands after having returned from abroad.116 Threatened with 

countervotes from senators, the responsible State Secretary declared that the new residence 

condition did not actually mean a restriction in the personal scope of entitlement and 

reassured that Dutch citizens returning to the Netherlands in a needy situation would not 

be excluded from social assistance.117 As a consequence, the intended restriction of the 

Social Assistance Act was averted, at the last moment, in the Senate and turned out to be 

‘old wine in a new bottle’.118 The desire to exclude temporary migrants from social 

assistance through a measure that would equally affect national citizens did not prove 

stronger than the desire to socially protect those national citizens or – potentially – violate 

the constitution.119 

Despite this apparent failure to restrict the personal scope of entitlement on the 

basis of habitual residence, the ‘new’, stricter requirement was still used by the government 

to tackle ‘disproportionate claims’ to social assistance by Union citizens.120 This became 

especially clear when the government took up the fight against the rising trend in social 

benefit take-up by Middle and Eastern European citizens in 2011121 and instructed the 

municipalities to ‘strictly’ test if Union citizens who apply for social assistance comply with 

the habitual residence test (woonplaatscriterium).122 Municipalities were requested to test 

if a Union citizen’s ‘main place of residence’ was in the Netherlands, which was to be 

 
113 TK 2005-2006, 30 493, no. 3, p. 3. On the proportionate use of the habitual residence test under Union law, 
see Martinsen 2011.  
114 TK 2005-2006, 30493, no. 4, p. 5. 
115 The intention to exclude temporary migrants follows from EK 2005-2006, 30 493, B. 
116 Article 20(3) of the Dutch constitution instructs the government to provide social assistance to Dutch 
nationals ‘here in the country’ (‘hier ter lande’). 
117 EK 36, 4 July 2006, 361747-36-17452.  
118 Minderhoud 2007, 194. 
119 As expected by Conant 2006. 
120 TK 2011-2012, 29 407, no. 118, pp. 15-16. The justification of the rule as an indirectly discriminatory 
measure, an issue raised by the Council of State in its legal advice, is therefore questionable from a legal 
perspective. See TK 2005-2006, 30493, no. 4, p. 5. 
121 TK 2011-2012, 29407, no. 118, pp. 15-16. 
122 Verzamelbrief juni 2011 (30 juni 2011), (RUA/RB/2011/10801), pp. 2-3.  
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determined by establishing the ‘centre of someone’s societal life’ by such factors as factual 

residency, the intention to settle permanently, legal connections and economic and social 

ties.123  

To conclude, the legislative act of tightening the residence requirement of social 

assistance could be formally classified as a case of retrenchment since it was applied 

generally to all applicants, irrespective of nationality. But as could be expected from any 

type of measure that risks affecting national citizens alike, it provoked fierce – and 

successful – political opposition that sought to soften its impact on national citizens. Given 

the way the residence requirement was later put to use, the tightening of the residence 

requirement turned out to be a ‘covert’ case of quarantining Union citizens rather than 

retrenchment. It should be emphasised however, that municipalities do not appear to 

invoke the ‘habitual residence test’ frequently as a ground to refuse social assistance to 

Union citizens.124  

 

2. Linking Welfare and Residence through Earned Social Citizenship  

The second stage of ‘earning’ social assistance is entered after three months of residence. 

After this initial period, Union citizens’ right to social assistance is essentially linked to them 

meeting the conditions that are attached to lawful residence. Linking social assistance to 

lawful residence has proven to be both inclusive and exclusive towards Union citizens in 

the Netherlands from a long-term perspective. Judgments of the European Court of Justice 

proved inclusive towards (part-time) workers since the late 1980s and also opened up social 

assistance to economically inactive Union citizens during the mid-2000s. Like other 

Member States, however, the Netherlands has recently designed policies and administrative 

procedures tailored to the assessment of residence conditions with the aim of limiting 

welfare provision to Union citizens.125 This subsection traces how the specific welfare-

residence link has developed over time in the institutional and administrative context of 

the Netherlands, first with respect to workers and then to economically inactive Union 

citizens. Special attention will be devoted to the ‘sliding scale’, a policy instrument that 

translates the ‘unreasonable-burden’-test into a concrete set of guidelines and forms a 

spectacular practical example of earned social citizenship, and the specific procedure of 

terminating residence of Union citizens who receive social assistance.  

 
123 Ibid, pp. 8-9.   
124 So far, no case law exists on the matter. Only one interviewee specifically recalls how it was applied in a case 
where case workers found out that the Union citizen regularly travelled back to the country of origin and ran 
his/her administration at his/her parents’ home there as well.  
125 On Belgium see J.-M. Lafleur and M. Stanek, ‘Restrictions on Access to Social Protection by Migrants in 
Belgium’ in J.-M. Lafleur and M. Stanek (eds), South-North Migration of EU Citizens in Times of Crisis: 
IMISCOE Research Series, 2017). On the UK, Germany and Austria, see Blauberger and Schmidt 2014. 
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Embedding Workers  

Economically active Union citizens were gradually embedded within the Dutch social 

assistance system in the course of the 1980s and early 1990s in response to case law of the 

European Court of Justice. This outcome was resisted by the Dutch government before the 

ECJ – defending the positions that EU nationals should earn at least more than the 

minimum wage and should not be able to rely on social assistance in order to qualify as a 

‘worker’ under Union law – but was defeated first in Levin (1982) and later in Kempf 

(1986).126 In response, policy rules were (reluctantly) adapted: as long as the economic 

activities performed by the Union citizen were ‘real and genuine’, Dutch authorities would 

‘accept’ that their income was below the subsistence level and could be supplemented 

through public funding such as social assistance.127 The authorities would ‘doubt’ the 

genuine nature of work, however, in cases when more than half of the income (50 percent) 

was financed by other means than income from employment.128  

A 1993 judgment by the Council of State further refined the thresholds 

constituting the ‘worker’ category in Dutch legislation. The Union citizen in question was 

refused a residence permit while she worked 16 hours per week as a cleaner in a hospital. 

In contrast to the authorities, the Council of State considered her to fulfil the requirement 

of ‘effective and genuine’ work as she worked more than 40 percent of the full working 

week (38 hours).129 A year later, in 1994, the Dutch authorities implemented the outcome 

of this case in the form of two quantitative thresholds: Union citizens – both employed and 

self-employed persons – were considered economically active if they performed ‘real and 

genuine’ (‘reële en daadwerkelijk’) work, which was at least the case when they earned more 

than 50 percent of the social assistance norm or worked 40 percent of the regular working 

time.130  

The ‘50/40’ minimum thresholds are currently still in place.131 Guidelines issued 

by the Ministry of Social Affairs require municipalities to automatically grant social 

assistance to Union citizens who either earn more than 50 percent of the social assistance 

norm or work 40 percent of the regular working and urge the municipalities not to notify 

 
126 See section 5.1.1. C-53/81, Levin (23 March 1982), ECLI:EU:C:1982:105, para. 16; C-139/85, Kempf (3 
June 1986), ECLI:EU:C:1986:223, para. 7.  
127 Article B4/2.3 Aliens Circular 1982 (version of April 1991). The reluctant attitude of the authorities clearly 
follows from the phrase that ‘bij de uitoefening van een beroepsactiviteit, die moet worden aangemerkt als 
reële en daadwerkelijke arbeid maar waarvan de verdiensten beneden het bestaansminimum liggen, moet 
worden berust (sic.) in een verblijf dat gedeeltelijk wordt gefinancierd door ondersteuning uit de openbare kas.’ 
128 Ibid. 
129 Afdeling Rechtspraak Raad van State, Gautier (6 May 1993), R02.91.2240.  
130 Article B4/3.2.1 Aliens Circular 1994 (version of October 1998). Article B10/3.2.1 Aliens Circular 2000, 
(version of 1 April 2001).  
131 Article B10/2.2 Aliens Circular. 
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the Immigration Service in those cases.132 In cases when Union citizens do not meet the 

thresholds, however, municipalities still have to grant social assistance but should notify 

the Immigration Service.133 In 2018, the Central Appeals Tribunal ruled that municipalities 

cannot independently refuse social assistance to Union citizens who they consider to 

perform only ‘marginal’ employment but to enter into consultations with the Immigration 

Service.134 Officials at the Immigration Service use the ‘40/50’ thresholds as guidelines 

when determining the worker status of Union citizens over earlier periods of residence but 

also take account of personal circumstances and the nature of the employment relationship 

when Union citizens do not meet them.135 While, occasionally, Union citizens have 

successfully challenged their rigid application,136 it appears from case law that domestic 

courts have generally endorsed these thresholds as a correct translation of the ECJ’s 

jurisprudence.137  

Since the implementation of the Citizenship Directive, Union citizens who spend 

more than a year in uninterrupted work that meets the ‘40/50’ thresholds earn a relatively 

secure position in the Dutch welfare state. After involuntarily losing their work, they retain 

their worker status for an indefinite period of time and municipalities do not have to report 

their reception of social assistance to the Immigration Service.138 The period after losing 

their job during which they ‘retain’ their worker status qualifies as lawful residence in the 

build-up towards an eventual right to permanent residence. The condition of losing one’s 

job ‘involuntarily’ is not applied restrictively: only those Union citizens whose 

unemployment is considered ‘culpable’ by the Employee Insurance Agency (UWV) risk 

losing their lawful residence.139  

 

 
132 Handreiking, p. 7.  
133 Handreiking, pp. 9-10. 
134 In a recent judgment, the Central Appeals Tribunal nullified the decision by a municipality that had used the 
thresholds to refuse social assistance to a Union citizen who worked an average number of six hours a week. 
The Tribunal considered the limited number of hours not sufficient to conclude that the citizen was not a 
‘worker’ under Union law and ordered a further investigation into the employment relationship and to involve 
the Immigration Service for this purpose. Centrale Raad van Beroep (22 May 2018), 
ECLI:NL:CRVB:2018:1750, paras 4.6.1-4.7.2. 
135 Factors like holiday and sickness payments, the application of the collective labour agreement and the 
duration of the employment relation. Interviews 13, 14 and 15 and section 3.2.1.1.1 of the Working 
Instruction SUA (20 March 2018), WI 2018/4 (‘Working Instructions 2018’).  
136 Rechtbank ‘s Gravenhage (6 April 2007), ECLI:NL:RBSGR:2007:BA4413. In this case, the Immigration 
Service had applied the thresholds cumulatively. The court found this incompatible with EU jurisprudence and 
reasoned that the thresholds should be seen as indicators and should not release officials from the obligation to 
make a comprehensive assessment of the employment relationship. 
137 See especially Rechtbank Haarlem, 10-08-2007, ECLI:NL:RBHAA:2007:BB1627 and Rechtbank ’s-
Gravenhage, 08-06-2012, ECLI:NL:RBSGR:2012:BX2645. See also Rechtbank Den Haag (3 October 2014), 
ECLI:NL:RBDHA:2014:16847 and Rechtbank Den Haag (28 September 2017), ECLI:NL:RBDHA:2017:13976. 
138 Article 8.12(2)(b) Aliens Decree 2000; Handreiking, p. 7. 
139 Handreiking, pp. 7-8.  
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Embedding and Quarantining Economically Inactive Union Citizens 

Economically inactive Union citizens have been embedded within the Dutch social 

assistance system since the mid-2000s, when the European Commission put pressure on 

the Netherlands to comply with the emerging citizenship case law of the Court. This 

resulted in the introduction of an innovative policy instrument, the so-called ‘sliding scale’, 

that granted Union citizens who have displayed prior economic self-sufficiency a degree of 

social membership. When studying current rules and procedures, however, it turns out 

that applying for social assistance as an economically inactive Union citizen before 

acquiring permanent residence remains very risky in terms of losing the right of residence.  

Having ‘sufficient resources’ is crucial to enjoy a right of residence as an 

economically inactive Union citizen. The Dutch implementation of the so-called ‘residence 

directives’ during the 1990s, which created a right of residence to Union citizens other than 

workers, turned out quite restrictive towards economically inactive Union citizens. 

Economically inactive Union citizens could only obtain a residence permit when they were 

able to prove that they possessed ‘independent’ and ‘durable’ resources that were at least 

equal to the applicable Dutch social assistance norm,140 where ‘independent’ meant that a 

declaration by a partner would not suffice and ‘durable’ meant that the resources would 

have to be available for at least a year.141 In 2003, the European Commission challenged the 

rigidity of these conditions142 and succeeded in making the Dutch government delete the 

condition about the ‘independence’ of the resources.143 The Commission referred the 

Dutch condition that resources should be available for at least a year to the European Court 

of Justice, which found this condition disproportionate as it did not account for the real 

period a Union citizens would be residing in the Netherlands.144  

By the time of the judgment in 2008, however, the requirement was already 

deleted from the relevant provisions since the transposition of the Citizenship Directive in 

lower regulation.145 As from 2006, the Aliens Decree stipulates that Union citizens enjoy a 

right to residence as economically inactive after three months of residence when they have 

at their disposal, for themselves and their family members, ‘sufficient resources and 

 
140 Article B4/4.2.1.1 Aliens Circular 1992 (version of October 1998) and Aliens Circular 2000 (version of 1 
April 2001).  
141 Letter from the Permanent Representation of the Netherlands to the European Commission (22 August 
2002), no. SG(2002)A/8657.  
142 Reasoned opinion of the European Commission of 3 April 2003, SG(2003)220187, pp. 6-10.  
143  See response of the Netherlands to the Reasoned Opinion of 3 April 2003 on 17 September 2003, 
SG(2003)A/9083. See also TBV 2004/1, Staatscourant 2004, no. 7, p. 4.  
144 C-398/06, Commission v. Netherlands (10 April 2008), EU:C:2008:214. 
145 ‘Veroordeling EG-Hof Nederlandse Vreemdelingencirculaire mosterd na maaltijd’, Nieuwsbericht, 11 april 
2008, available online: http://www.minbuza.nl/ecer/nieuws/2008/04/veroordeling-eg-hof-nederlandse-
vreemdelingencirculaire-mosterd-na-maaltijd.html (last accessed 3 October 2017). 

http://www.minbuza.nl/ecer/nieuws/2008/04/veroordeling-eg-hof-nederlandse-vreemdelingencirculaire-mosterd-na-maaltijd.html
http://www.minbuza.nl/ecer/nieuws/2008/04/veroordeling-eg-hof-nederlandse-vreemdelingencirculaire-mosterd-na-maaltijd.html


 

250 

 

Chapter 8: Earning Social Assistance 

insurance that fully covers healthcare costs in the Netherlands.’146 The Aliens Circular 

further qualified the ‘sufficient resources’ condition. The first version, adopted in 2007, 

simply considered available resources equal to at least the social assistance norm.147 Since a 

rather curious amendment of the Aliens Decree in 2010, however, resources are considered 

‘sufficient’ when they are at least equal to the sum of the applicable gross minimum wage 

and the minimum holiday allowance.148 In administrative practice most officials at the 

Immigration Service nonetheless appear to apply the net social assistance norm including 

holiday allowance as an income threshold when assessing if economically inactive Union 

citizens (still) enjoy a right of residence in the Netherlands.149  

Two aspects of the Dutch translation of the sufficient resources’ requirement are 

worth discussion. First, Union citizens have been successful in arguing before national 

courts that Union law prohibits the application of a fixed minimum amount without 

consideration of personal circumstances.150 In a recent case (2019), the Council of State 

relied on the ECJ’s Brey judgment (2013) to confirm that although the Immigration Service 

is free to adopt a policy rule indicating a reference amount, it is always required to take 

account of personal circumstances when examining if Union citizens possess sufficient 

resources.151 An individual examination can lead to the conclusion that citizens comply 

 
146 Translation by author of ‘voor zichzelf en zijn familieleden beschikt over voldoende middelen van bestaan 
en over een verzekering die de ziektekosten in Nederland volledig dekt’. Note that this article, 8.12(1)(b) Aliens 
Decree, is not a literal copy of Article 7(1)(b) of the Citizenship Directive, which adds to the sufficient 
resources requirement ‘not to become a burden on the social assistance system of the host Member State social 
assistance system’.  
147 Article B10/4.1.1 Aliens Circular, Staatscourant, 5 April 2007, no. 68.  
148 This, at least, is my interpretation of the current Article 8.12(3) Aliens Decree. The original version of this 
Article after transposition referred to the applicable social assistance norm, but this was amended in response 
to a judgment by the ECJ (C-578/08) that declared the use of 120 percent of the minimum wage as threshold 
for the purpose family reunification in violation of Union law, Staatsblad, 2010, 306, p. 3. Article 8.12(3) Aliens 
Decree currently refers to Article 3.74, which stipulates (a percentage of) the applicable gross minimum wage 
including holiday payments. As a consequence, Union citizens with a family should have an income of 100 
percent and singles of 70 percent of the gross minimum wage including minimum holiday allowance. While, 
arguably, the net minimum wage is equal to the social assistance norm, ipso facto there is of course tension 
with Article 8(4) Citizenship Directive, which prohibits Member States to set a fixed amount higher than the 
social assistance norm.  
149 Interviews 15 and 26. Officials consult a (publicly accessible) working instruction, e.g. WI 2018/7, 
Normbedragen geldend vanaf 1 juli 2018, available online: 
http://cmr.jur.ru.nl/cmr/tbv/tbv13/18/wi.2018.07.pdf (last accessed 27 December 2019). This comes down to 
€ 1.052,32 for a single Union citizen and €1.503,31 for a Union citizen who wants to support family members 
at the start of 2020. 
150 As follows from Article 8(4) Citizenship Directive. See, amongst others, Rechtbank ‘s Gravenhage (14 
November 2011), ECLI:RBSGR:2011:BV1155; Raad van State (3 September 2013), ECLI:N:RVS:2013:1068; 
Rechtbank Den Haag (18 September 2014), ECLI:N:RBDHA:2014:11638, as discussed by P. Minderhoud, 
‘Sufficient Resources and Residence Rights under Directive 2004/38’ in H. Verschueren (ed), Residence, 
employment and social rights of mobile persons: on how EU law defines where they belong (Cambridge: 
Intersentia): 47-73, 54-56.  
151 With reference to paras 67 and 68 of Brey, Raad van State (25 July 2019), ECLI:NL:RVS:2019:2503, para. 
14.2-14.5.  

http://cmr.jur.ru.nl/cmr/tbv/tbv13/18/wi.2018.07.pdf
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with the sufficient resources requirement under Union law without actually meeting the 

Dutch social assistance norm.152 Union citizens therefore enjoy the opportunity to 

demonstrate that fixed costs – rent, insurance and utilities – are low enough to make ends 

meet with resources that are below the social assistance norm.153 This possibility can lead 

to awkward situations at the level of administrative practice: in light of their social function, 

municipalities might want to grant Union citizens and/or their family members 

supplementary social assistance to meet the minimum subsistence level, but by receiving 

social assistance, Union citizens can lose their right to residence because, apparently, their 

resources did not prove to be sufficient not to become a burden on the social assistance 

system. The result is a true ‘catch-22’: Union citizens who make ends meet below the 

subsistence level are entitled to social assistance benefits as long as they do not get it.154  

A second aspect concerns the condition the Immigration Service attaches to the 

origin of the resources, namely that they should not be derived from another person’s non-

contributory social benefits. Working instructions stipulate that Union citizens who are 

indirectly supported by another person’s non-contributory benefits – social assistance, 

study finance, child benefit, etc – are not deemed to possess sufficient resources and 

therefore lack a right of residence.155 So far, Union citizens have not been successful in 

litigating against this condition.156 The condition makes it very difficult in practice for a 

Dutch national (or any other lawful resident) who receives non-contributory social benefits 

to share a household with a Union citizen who lacks an independent income. Cohabitation 

is likely to trigger an unpleasant sequence of events. Compulsory registration on the address 

in the municipal database will lead municipalities to either cut social assistance benefits to 

50 percent of the minimum wage due to the ‘cost sharing norm’157 or, alternatively, increase 

benefits to the family level of 100 percent of the minimum wage. In the latter case, 

municipalities are required to notify the Immigration Service and since the Union citizen 

cannot rely on the partner’s source of income, she or he is likely to see right of residence 

terminated. In addition to the departure order for the Union citizen, the relevant household 

 
152 Ibid, para. 14.5. 
153 Interviews 15 and 26. Section 2.3.2.1 of the Working Instructions 2018. 
154 As discussed with interviewee 15. See also Davies 2016b; Minderhoud 2016.  
155 Section 2.3.2.1 of the Working Instructions 2018. 
156 In the case of a Union citizen who was supported by the social assistance benefits of her ex-partner, the 
district court of The Hague found this condition to be compatible with Union law since the objective behind 
the requirement to possess ‘sufficient resources’ is to protect the host Member State’s public finances Union 
citizens. Rechtbank Den Haag (30 March 2016), ECLI:NL:RBDHA:2016:4917. See also Rechtbank Den Haag (1 
February 2013), ECLI:NL:RBDHA:2013:BZ0859. 
157 See section 8.3.1. I have written in more detail about the impact of this policy on Union citizens in Dutch, 
Kramer 2017a. 
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is likely to see social assistance reduced from 100 to 50 percent of the minimum wage, a 

situation that could lead to ‘acute financial emergency situations’ in EU families.158  

The Netherlands formally opened its social assistance system to economically 

inactive Union citizens in 2004. This was in response to the European Commission, which 

challenged as part of an infringement procedure the strict consequences that would follow 

– at least on paper159 – when economically inactive Union citizens applied for social 

assistance in the Netherlands. Before 2004, Dutch policy rules stated explicitly that 

economically inactive Union citizens would automatically lose their right to residence 

when they applied for social assistance and instructed the public servant to immediately 

seize the permit.160 The Commission considered this automatic loss of residence 

disproportionate in light of the Grzelczyk judgment, where the ECJ had reasoned that 

Union citizens who claim social assistance cannot automatically lose their right to residence 

but only when they form an ‘unreasonable burden’ on the host member State’s social 

assistance system.161 

In response to the Commission, the Dutch authorities designed an innovative 

policy instrument that was meant to give expression of the Court’s ‘unreasonable burden’-

test.162 This policy instrument, the so-called ‘sliding scale’ (table 5), is a set of rules that 

stepwise connects the period of (self-sufficient) residence with the frequency and amount 

of the claim to social assistance and thereby assists officials of the Immigration Service in 

assessing whether the termination of lawful residence is proportionate in the individual 

case.163 Under the first version of the ‘scale’ (2004-2012), any claim to social assistance by 

economically inactive Union citizens was considered unreasonable during their first year 

of residence. If Union citizens made it into their second year, however, a claim to social 

assistance for less than three months was considered reasonable, while during their third 

year, a claim to social assistance for more less than six months was considered reasonable, 

etc. The scale can therefore be seen as a structured range of assumptions on the 

‘reasonableness’ of the specific burden that individual Union citizens pose on the Dutch 

social assistance system. That is to say, the longer Union citizens remain self-supportive, 

the more ‘reasonable’ their claim and the more access they acquire to the Dutch solidarity 

 
158 This follows from a case involving a household with a Dutch national, a Bulgarian national and two 
children, before the Central Appeals Tribunal, (28 February 2017), ECLI:NL:CRVB:2017:879. 
159 As the previous chapter demonstrated, possession of a valid residence permit often granted access to social 
assistance in practice since such claims were not processed due to administrative incapacities and lack of 
cooperation between authorities. 
160 Article B4/4.3.2 Aliens Circular 1992 ( version of October 1998) and Article B10/4.3.2 Aliens Circular 2000 
(version of April 2001).  
161 Letter from the Commission to the Netherlands, infringement no. 1999/2029, C(2003)990, 2 April 2003, 
pp. 15-16.  
162 The term ‘sliding social assistance scale’ (glijdende bijstandsschaal) has been coined by H. Oosterom-Staples, 
‘Commissie t. België: in-actieven – bestaansmiddelen’ (2006) Rechtspraak Vreemdelingenrecht 33, 231-240. 
163 TBV 2004/1, Staatscourant, 13 January 2004, no. 7, p. 13.  
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collective.164 Hence the ‘sliding scale’ forms a spectacular policy-example of earned social 

citizenship in the context of EU free movement. The policy relies on economic self-

sufficiency as the main constituent element of ‘deservingness’ for the graduated inclusion 

of a previously excluded category of migrants – i.e. economically inactive Union citizens. It 

is therefore paradoxical that the government presented the ‘sliding scale’ to parliament as a 

policy measure that would prevent the expected wave of Central and Eastern European 

migrant workers from applying for social assistance upon their arrival.165  

Like other instances of earned citizenship, the sliding scale proved a framework 

able to be rendered more or less inclusionary through calibration of its constitutive 

elements.166 As Stronks demonstrated with his research on Dutch migration policy, a 

‘sliding scale’ can be discovered as a well-suited instrument to conduct a visible restrictive 

policy towards immigrants.167 As part of the action package targeting ‘social assistance 

tourists’ in 2011, the government announced a restriction of the sliding scale.168 This was 

done by extending the residence periods required to ‘earn’ a right to social assistance while 

shortening the time periods that Union citizens can ‘reasonably’ rely on social assistance 

before seeing their residence terminated (see table 5).169 Since 2012, for example, any claim 

to social assistance is considered ‘unreasonable’ during the first two years of residence while 

Union citizens can only rely for six months on social assistance during their fifth year of 

residence. Between 2012 and 2017, nights spent in public shelter facilities were considered 

an additional burden to the social assistance system, weighing into the ‘unreasonableness’ 

of the Union citizen’s claim. At the same time, the range of personal circumstances to be 

taken into account were significantly extended in order to reflect the Court’s evolving case 

law. These personal circumstances now also included age, other claims to (social) benefits, 

the amount of social security contributions paid, the degree of integration in the 

Netherlands and his family members and the near prospect the Union citizen requires social 

assistance. These criteria – perhaps the scale as a whole – reflect the ‘points-based scheme’ 

 
164 See also D. Kramer, ‘Verdiend verblijf: EU-burgers en de sociale bijstand’ (2016a) SEW, Tijdschrift voor 
Europees en Economisch Recht 2, 60-69. 
165 Letter from the State Secretary of Social Affairs to parliament (23 January 2004), TK 2003-2004, 29 407, no. 
1, pp. 2, 8. 
166 After Ahmad 2017, 288. 
167 M. Stronks, ‘Een bijna ongebreidelde beteugeling van de tijd; Een analyse van aanscherpingen van de 
glijdende schaal’ (2013) Nederlands Juristenblad 34, 2306-2314. The ‘sliding scale’ is not an exceptional 
technique of government in Dutch migration policy. A similar scale features prominently with respect to 
expulsions in the field of public security has  been under scrutiny of the Court in C-50/06, Commission v. 
Nederland (7 June 2007), ECLI:EU:C:2007:325.  
168 TK 2011-2012, 29 407, no. 132, p. 15.  
169 Ibid, p. 22. Staatscourant 2011, no. 23 324, 23 December 2011. See also report ‘Voortgang en Resultaten 
Maatregelen EU-Arbeidsmigratie’, p. 6, TK 2013-2014, 29407, no. 198. 
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suggested by the European Commission in its guidance on the Citizenship Directive of 

2009.170 

Table 5: Development Sliding Scale 2004-now 

Year Residence  More than supplementary Supplementary 
Overnight 
shelter 

2004-
2012 

< 1 year Any recourse Any recourse  

 > 1 year 3 months or more 6 months or more  

 > 2 years 6 months or more 9 months or more  

 > 3 years 9 months or more 12 months or more  

 
During the 
entire period of 
residence 

Recourse in subsequent 
years or multiple requests 
within one year 

18 months within 3 
years of residence 

 

 
Personal 
circumstances 

The reason why the applicant is not able to support himself, the 
remaining ties with his country of origin and his family and medical 
situation.  

2012-
2017 

< 2 years Any recourse Any recourse 8 nights 

 > 2 year 2 months or more 3 months or more 16 nights 

 > 3 years 4 months or more 6 months or more 32 nights 

 > 4 years 6 months or more 9 months or more 64 nights 

 
During the 
entire period of 
residence  

Recourse in subsequent 
years or multiple request 
within one year 

15 months within 3 
years of residence 

In subsequent 
years 8 nights 

 
Personal 
circumstances 

The reason why the applicant is not able to support himself, the 
remaining ties with his country of origin, his family situation, his medical 
situation (health condition), age, other claims to (social) benefits, the 
amount of social security contributions paid, the degree of integration in 
the Netherlands and his family members and the near prospect the Union 
citizen requires social assistance.   

2017-
now 

< 2 years Any recourse Any recourse  

 > 2 year 2 months or more 3 months or more  

 > 3 years 4 months or more 6 months or more  

 > 4 years 6 months or more 9 months or more  

 
During the 
entire period of 
residence  

Recourse in subsequent 
years or multiple request 
within one year 

15 months within 3 
years of residence 

 

 
Personal 
circumstances 

The reason why the applicant is not able to support himself, the 
remaining ties with his country of origin, his family situation, his medical 
situation (health condition), age, other claims to (social) benefits, the 
amount of social security contributions paid, the degree of integration in 
the Netherlands and his family members and the near prospect the Union 
citizen requires social assistance.   

Source: Article B10/4.3.2 Aliens Circular 2000 (15 January 2004), Staatscourant 2004, no. 7; 
Article B10/4.3 Aliens Circular 2000 (version of 1 January 2012), Staatscourant 2011, no. 
23324; current Article B10/2.3 Aliens Circular 2000 (version of 27 December 2019), 
Staatscourant 2017, no. 36329. 

 
170 European Commission, COM(2009) 313 final, at 8-9.  
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Social Assistance and the Loss of Residence 

Despite the extensive guidelines of the ‘sliding scale’, it is unclear to what extent they have 

actually been applied in administrative practice until relatively recently. As argued in length 

in the previous chapter, the question which authority was responsible for verifying Union 

citizens’ right of residence remained relatively obscure within the Dutch state 

administration until 2013.171 For a long time in fact, the Immigration Service did not verify 

social assistance claims by Union citizens at all due to capacity problems and poor 

cooperation with the municipalities.172 Since around 2010, however, the Immigration 

Service gradually stepped up its game in processing social assistance claims by Union 

citizens. The consequences of losing residence are twofold for Union citizens: 

municipalities will typically stop granting them social assistance and they will receive a 

letter demanding them to leave the country within four weeks or otherwise face 

expulsion.173 It should be emphasised however, that there is no active removal policy with 

respect to this group of Union citizens, in contrast to those who receive removal orders on 

the basis of homelessness or public order and security considerations.174 

It would be insightful to describe the procedure followed at the Immigration 

Service in detail.175 When granting social assistance to Union citizens, municipalities are 

expected to send a filled-out form containing information about the benefit granted, the 

length of residence, the family situation and the activities of the applicant in the context of 

his unemployment situation.176 After clear cases are filtered by a separate department – like 

Union citizens who performed registered work for longer than a year – remaining files are 

forwarded to a specialised department. Here, a first assessment is made on the basis of 

information from the municipalities and available electronic databases.177 When lawful 

residence is in doubt, Union citizens are sent a letter requesting them to provide within 

two weeks the information and evidence that should provide a picture of the personal 

circumstances necessary for an individualised assessment. The letter lists 25 questions 

concerning residence, the social assistance benefit, the reasons for becoming 

unemployed,178 other sources of income,179 other benefits received, the pursuit of 

 
171 Until the judgment by the Central Appeals Tribunal (19 March 2013), NL:CRVB:2013:BZ3857 
172 As explained the previous chapter, section 7.4.2. 
173 Letter in possession of author.  
174 On a pilot policy expelling homeless Union citizens, see D. Kramer, ‘‘In Search of the Law’: Governing 
Homeless EU Citizens in a State of Legal Ambiguity’ (2017c) 2017 ACCESS EUROPE Research Paper 4.  
175 Four interviews with five interviewees have been conducted for this purpose, interviews 13, 14, 15 and 26.  
176 Verzamelbrief 2013-2, 12 July 2013.  
177 Municipal Personal Records Database (Basisregistratie Personen) and the electronic database for work and 
income (SUWInet). 
178 Including Q7: ‘What do you do to get back to work? Please demonstrate with evidence.’  
179 Including Q10: ‘How did you support yourself in the period between you lost your income from 
employment or other sources and the moment you applied for social assistance? Please demonstrate with 
evidence listed in the appendix.’  



 

256 

 

Chapter 8: Earning Social Assistance 

vocational education, the family situation (especially with children and (ex-) partner), the 

medical situation and the ties with both the Netherlands as the country of origin.180 The 

questions culminate in the ultimate question: ‘Why do you think that you do not constitute 

an unreasonable burden on the public resources and that in your case termination of your 

right to residence is a disproportionate measure?’  

Subsequently, officials at the Immigration Service will reconstruct Union citizens’ 

right to residence during their time spent in the Netherlands on the basis of the available 

evidence. Some categories of Union citizens do not risk losing their right to residence. The 

reception of social assistance has no consequences for Union citizens who are able to either 

prove their permanent residence status181 or an uninterrupted period of employment for 

longer than a year.182 Also Union citizens who have found work in the meantime are ‘safe’ 

from expulsion since their employment provides them with a (renewed) right of residence. 

Decisions resulting in a loss of residence can be separated in three groups of cases. First, 

Union citizens who fall short to demonstrate compliance with the residence conditions at 

any point during stay will receive a decision from the Immigration Service that lawful 

residence under Union law has never existed.183 This decision essentially means that those 

citizens have resided illegally in the Netherlands after the first three months of their stay.184 

Secondly, Union citizens who did comply with the residence conditions at a certain point 

in the past but did not manage to retain their worker status or demonstrate the possession 

of ‘sufficient resources’ receive a decision that they ‘lost’ their right to residence.185 This is 

the case, for example, with Union citizens who have worked for less than a year or do not 

meet the ‘50/40’ thresholds all the time.186 Thirdly, with respect to Union citizens who can 

prove that they have had sufficient resources up to the moment of applying for social 

assistance, the right of residence is actively terminated (beëindigd) as this is still assumed to 

exist. It is only with respect to this group of Union citizens that case workers are expected 

to consult the ‘sliding scale’ as part of the assessment whether someone is an unreasonable 

 
180 Including Q22: ‘Do you or your family members have a special connection with the Netherlands? If yes, 
what is this special connection?’ and Q24: ‘Which connections do you and/or your family members still have 
with the country of origin?’ 
181 The next subsection discusses the permanent residence category. 
182 On the basis of Article 7(3)(b) of the Citizens Directive. 
183 Section 5.5.1 of Working Instructions 2018. These Union citizens find themselves close to the situation Ms. 
Dano found herself in when her social rights were verified by the German authorities. See section 5.4. 
184 As endorsed by domestic courts, Rechtbank Den Haag (3 October 2014), ECLI:NL:RBDHA:2014:16847; 
Rechtbank Den Haag (28 September 2017), ECLI:NL:RBDHA:2017:13976. The latter has been annulled in 
appeal before the Raad van State (28 January 2019), ECLI:NL:RVS:2019:221.   
185 Section 5.5.2 Working Instructions 2018.  
186 Decision-making officials admit to struggle with Union citizens who have gaps in their employment history 
due to short-term, temporary or on-call contracts. Interviews 14 and 26. Officials are instructed to be lenient 
towards Union citizens in those cases by the legal and policy departments, interview 28. 
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burden on the social assistance system.187 It is for this reason fair to conclude that although 

the ‘scale’ has been used to implement the Court’s case law ‘on paper’ and even to conduct a 

visibly restrictive policy, its actual application is confined to a limited and clearly defined 

category of cases in practice.188 

The Dano-line of jurisprudence by the European Court of Justice did not mean a 

change in the way the Dutch Immigration Service enforced residence conditions under 

Union law since it had stepped up its efforts around 2010.189 It rather came as a 

confirmation of a decision practice that was built on the assumption that ‘mere presence’ 

on the Dutch territory is not enough to acquire social rights under EU free movement 

law.190 While the ECJ has retreated from its earlier activism in extending social rights to 

Union citizens, it has been the Dutch Council of State (2018), that has recently challenged 

this decision structure by the Immigration Service, however. The Council of State decided 

that in all cases in which the Immigration Service adopts a removal measure against Union 

citizens account should be taken of their individual circumstances in light of consideration 

16 of the Citizenship Directive.191 While it is too early to analyse the impact of this 

judgment, it probably implies an extension of the reach of the ‘individual circumstances test’ 

to those Union citizens who are not able to demonstrate lawful residence on the Dutch 

territory at any point in time.  

 

3. Earning Permanent Residence: Moralising Time 

Acquiring permanent residence status after five years of continuous and legal residence in 

another Member State is a crucial step towards unconditional access to social assistance on 

equal terms as national citizens.192  Although this status of permanent residence arises 

directly from Union law by means of Article 16 of the Citizenship Directive, Member States 

 
187 This group is close to the situation of Mr. Grzelczyk, who could demonstrate his self-sufficiency for more 
than three years up to the moment that he applied for social assistance in his final year of studies. See section 
4.3.2. 
188 Only one interviewee explained using the ‘sliding scale’ in her/his decision-making.  
189 This is not to say that Dano will not have impact. As argued in the previous chapter, the impact of Dano in 
the Dutch setting resulted in an attempt to transfer competences in competences from the migration authority 
to the welfare authority.  
190 As one official expressed this: the manner in which the German authorities said ‘you cannot just come here, 
never comply with the Directive and get benefits’ […] resembles the Dutch way of enforcement by saying ‘you 
have to build up rights before you can take part in our welfare state.’ Interview 15. 
191 Afdeling Bestuursrechtspraak Raad van State (7 November 2018), ECLI:NL:RVS:2018:3584, paras 3.2 and 
3.3. The decision was based on the finding that terminating the right should be considered an expulsion 
measure in the sense of consideration 16 and Article 14(3) of the Citizenship Directive.  
192 Article 24(1) read in combination with Article 16(1) Citizenship Directive. Permanent residence can only be 
lost through absence of two consecutive years, Article 16(4) Citizenship Directive, or for serious reason of 
public order and security, Article 28(2) Citizenship Directive. See section 8.2.1 and chapter 5 more generally 
for a legal assessment of permanent residence.  
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have some discretionary space in issuing the document that certifies this status.193 While 

the Netherlands implemented these provisions in a rather straightforward fashion in 2006 

and has not changed the ‘law on the books’ ever since,194 a restrictive turn in the practice 

of issuing permanent residence documents can be observed in 2015. This shift at the level 

of practical application, it will be argued, made it much more difficult for Union citizens 

with interrupted work histories or insufficient resources to acquire permanent residence 

status in the Netherlands and ‘earn’ an unconditional right to social assistance.  

Before April 2015, the Immigration Service only systematically verified if the 

Union citizen had factually resided in the Netherlands for a continuous period of at least 

five years.195 Administrative practice focussed on establishing actual residence in the 

Netherlands and not on whether the Union citizen had also resided in compliance with the 

Citizenship Directive during this period. As long as Union citizens were able to 

demonstrate their residence – through a formal registration in the Municipal Records 

Database or otherwise – they had good chances of seeing their application accepted. Since 

the right to permanent residence arose more or less automatically after five years of 

residence, this administrative practice can be considered relatively flexible as it would grant 

permanent residence to Union citizens who would otherwise struggle in meeting the 

thresholds of lawful residence.196 As a result, social workers and legal advisers would 

encourage Union citizens with little means to wait five years before applying for social 

assistance or a permanent residence permit.197  

Perhaps motivated by ECJ judgments like Ziolkowski and Szeja, Dias and 

Onuekwere and spurred by the abolition of the registration duty in 2014, the Dutch 

authorities changed their decision practice in April 2015.198 Since this moment, the 

Immigration Service also verifies the legality of residence for each of the five years of 

residence separately.199 When applying for permanent residence permit, Union citizens 

have to submit evidence that demonstrates that every separate year of their residence in the 

 
193  The law requires authorities to issue the document as soon as possible ‘after having verified duration of 
residence’, see Article 19 Citizenship Directive. A (narrow) textual reading of the relevant rules in the 
Citizenship Directive therefore reveals an ambiguity: Union citizens acquire permanent residence status after 
legally residing for a continuous period of five years, but authorities are, strictly speaking, only permitted to 
verify the duration of residence without taking account of the legality of this residence. Compare Article 16(1) 
with 19(1) of the Citizenship Directive. 
194 The Netherlands implemented articles 16 and 17 Citizenship Directive in Article 8.17 and 8.18 Aliens 
Decree and Article 19 Citizenship Directive in Article 8.19 Aliens Decree. Some categories of citizens acquire 
permanent residence at an earlier moment due to work-related incapacity, the reaching of the retirement age 
or specific cross-border work situations on the basis of Article 17 Citizenship Directive.    
195 Rechtbank Den Haag (26 April 2016), ECLI:NL:RBDHA:2016:4544, para. 12. Interview 26. 
196 See also E. Scheers, ‘De reikwijdte van het declaratoir verblijfsrecht’ (2013) Asiel & Migrantenrecht 4, 223-
226.  ‘De reikwijdte van het declaratoir verblijfsrecht’, A&MR, 2013 Nr. 04 – 223-226.  
197 Interview 17. 
198 Field research could not convincingly establish the actual motivation for this change in decision practice. 
199 Rechtbank Den Haag (26 April 2016), ECLI:NL:RBDHA:2016:4544, para. 12.  
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Netherlands has been in compliance with the residence conditions of the Citizenship 

Directive.200 This means they have to show retrospectively for each consecutive year 

whether they met the thresholds of either ‘real and genuine work’ or ‘sufficient resources’, 

or, alternatively, retained their worker status. Also periods during which Union citizen 

received social assistance that did not result in a removal measure are, at least on paper, 

considered lawful.201 By contrast, periods in which the Union citizen cannot demonstrate 

to have worked (sufficiently) or possessed sufficient resources do not count for the build-

up of permanent residence, as goes for periods in which they have financed themselves – 

whether directly or indirectly by someone else – by means of non-contributory benefits.202 

Since March 2016, periods in detention – whether in prison, preventive custody, youth 

detention or an institution for habitual offenders – are also disregarded when calculating 

the five years’ period.203 According to working instructions, time spent in detention 

interrupts the ‘continuity’ of residence and requires the Union citizen to start over again.204 

This policy change, enacted in Article 8.17(3) Aliens Decree, meant a relative 

straightforward codification of the Onuekwere case by the ECJ.205   

Officials at the Immigration Service admit to have operated in a ‘grey area’ with 

respect to their new decision practice until the Council of State endorsed this practice in 

November 2017.206 In this case, a Union citizen appealed against the refusal to grant her a 

permanent residence permit by complaining that the Immigration Service should have 

applied the more favourable regime that was in place before April 2015 and only checked 

her factual residence in the Netherlands. In its judgment, the Council relied heavily on the 

ECJ’s Ziolkowski and Szeja judgment and ruled that Immigration Service could legitimately 

require Union citizens who apply for a permanent residence permit to prove their 

compliance with the residence conditions of the Citizenship Directive for every separate 

year. That the Immigration Service admitted to have decided more favourably before April 

2015 did not alter this conclusion.207 According to the Council, it was not sufficient for the 

Union citizen to merely show that she has never relied on the social assistance system 

during the past five years and neither was her claim that she was financially supported by 

her ex-partners or that she had performed undeclared work.208  

 
200 Working Instructions 2018/4, p. 24. 
201 Ibid, p. 25. 
202 Ibid, p. 24. An interpretation endorsed by Rechtbank Den Haag (30 March 2016), 
ECLI:NL:RBDHA:2016:4917. 
203 Article 6.17(3) was added to the Aliens Decree. Staatsblad 2016, 86, p. 12. 
204 Working instructions 2018/4, p. 25. 
205 C-378/12, Onuekwere (16 January 2014), EU:C:2014:13. Staatsblad 2016, 86, p. 27. 
206 Interview 26. 
207 Ibid, see also Rechtbank Den Haag (15 March 2016), ECLI:NL:RBDHA:2016:3550.  
208 Afdeling Bestuursrechtspraak Raad van State (15 November 2017), ECLI:NL:RVS:2017:3170, paras 4.1 and 
5.1.  
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Even though the Immigration Service has framed this change as settling an earlier 

‘error’ in administrative practice instead of pursuing ‘new’ policy,209 it follows that the 

Netherlands transformed the procedure of granting permanent residence by redefining the 

meaning of ‘EU time’. Irrespective of the way the change is framed, the new decision 

practice is fundamental for the allocation of social rights amongst mobile Union citizens 

and goes to the heart of what should be understood as earned social citizenship. Before 

April 2015, Union citizens could transition to permanent residence: factual residence and 

time were the constituent criteria for acquiring permanent residence. After April 2015, 

however, the procedure of granting permanent residence permits changed into a 

disciplinary tool for reviewing socio-economic and moral performance during an earlier 

probationary period. This was achieved by shifting the burden of proof to mobile Union 

citizens to demonstrate themselves to have been employable, economically self-sufficient 

and law-obedient individuals for each of the five years under review before earning the 

status. Those who fail to provide such evidence will not only see their application rejected, 

but also risk losing their right to residence and, as a consequence, their right to non-

contributory social benefits like social assistance.210  

 
209 Rechtbank Den Haag (26 April 2016), ECLI:NL:RBDHA:2016:4544, para. 12; ABRvS (15 November 2017), 
ECLI:NL:RVS:2017:3170, para. 2.4; interview 26.  
210 When a Union citizen applies for a permanent residence permit and receives social assistance that has never 
been reported by the municipality, the Immigration Service can establish that the Union citizen does not enjoy 
lawful residence and inform the municipality that grants the social assistance about this decision. Interview 26.  

Figure 5: Number of applications for and recognitions of permanent residence permits 

2012-2016 

Source: Manual registration by the Immigration Service provided to the author 

rounded off to nearest 10. 
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Data provided by the Immigration Service shows a general decline in the number 

of applications and recognitions of permanent residence permits over the years available.211 

As visualised in figure 5, the total number of recognitions shows a substantial decline from 

2012 to 2016, i.e. from 6.250 to 2.780.212 These declining numbers can mostly be attributed 

to a quick reduction in number of applications, but also the recognition rate came down 

steadily for every consecutive year.213 It would be a mistake to draw firm conclusions from 

these numbers, as other causal factors cannot be accounted for, but the introduction of a 

more vigorous application and stricter verification procedures may have played a role in 

this development. 

4. Retrenchment? The Language Requirement in Social Assistance 

This subsection presents a final case study on the impact of Union law on the Dutch social 

assistance system. Whereas the previous subsections focused on how Union law 

materialised at the domestic level into rules and procedures for Union citizens to enter – as 

outsiders – into the Dutch social assistance system, this case study focusses on the question 

if and how Union law induced changes and responses in the social assistance system itself 

and played a broader role in the design of the general conditionality framework that not 

only affects Union citizens, but national citizens alike. Research only discovered two 

examples to this effect. While the first example concerns the introduction of a ‘habitual 

residence test’, as discussed in subsection 8.4.1, this subsection traces the lengthy and 

heavily contested legislative process towards a general language requirement in Dutch 

social assistance. It thereby serves as a case study testing the hypothesis that under certain 

circumstances EU legal obligations might trigger the ‘levelling down’ of conditions initially 

targeted at foreigners into the general welfare sphere and affect national citizens alike. By 

tightening general welfare conditions that also affect national citizens, such a response to 

Union law would qualify as a case of retrenchment. 

The language requirement, taking force in 2016, obliges all recipients of social 

assistance to demonstrate a basic level of Dutch language proficiency that is necessary to 

find and retain employment.214 Recipients who have eight year of Dutch education, who 

can submit the integration diploma or otherwise prove their language skills, are exempted 

from taking a ‘language test’ after they apply for social assistance.215 Those who have to take 

 
211 Manual registration by the Immigration Service provided to the author. Numbers rounded off to nearest 10. 
212 Of the 7.090 applications in 2012 , 6.250 were granted; of 7.500 applications in 2013, 6.220 granted; of 4.900 
applications in 2014, 3.900 were granted; of 3.320 applications in 2015, 2.520 were granted; of 3.910 
applications in 2016, 2.780 were granted.  
213 Calculated on the basis of the numbers above, the recognition rates are 88,2% in 2012; 82,9% in 2013; 79,6% 
in 2014; 75,9% in 2015 and 71,1% in 2016.  
214 Article 18B(1) Participation Act.  
215 Article 18B (2) Participation Act.  
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the test and fail can be sanctioned with graduated reductions in the amount of social 

assistance granted, which can be avoided if the recipient makes an effort – if capable – to 

master the Dutch language under mandatory monitoring by the municipality.216 The 

language requirement is therefore a typical work related sanction, imposed on recipients 

who fail to comply with activation measures increasingly adopted in (Western) European 

welfare states.217  

 Although it would be incorrect to conclude that the language requirement was a 

measure solely targeted at Union citizens, the political debate leading up to its introduction 

reveals that it was frequently put forward as solution to promote Union citizens’ integration 

into Dutch society and limit their access to welfare. While Union citizens were initially 

considered an ‘unproblematic’ group from the perspective of integration policy,218 the 

arrival and long-term settlement of Middle and Eastern European citizens after the EU’s 

enlargement changed this perspective and raised political concerns over their integration 

(inburgering).219 Since Union citizens were formally excluded from obligatory integration 

requirements imposed on foreigners,220 local authorities could only encourage them to 

participate in voluntary integration and language programmes and symbolically sign a 

participation declaration. Frustrated by these limitations, members of parliament pushed 

the government to test the limits of obligatory integration requirements under Union law 

or otherwise change them at EU level.221 From this point of view, the language requirement 

could be seen as offering a creative way out of the prohibition to impose integration 

measures on Union citizens.222 In 2011, the government specifically mentioned a language 

requirement in social assistance as a measure to halt a rising trend in social benefit take-up 

amongst Union citizens.223 Since that moment, politicians in favour of the language 

requirement have referred to it as an appropriate tool of conditioning welfare access for 

Union citizens. One MP, for example, promoted the language requirement as a measure 

that could be applied to ‘fellow-Europeans’, who were ‘increasingly discovering our social 

 
216 Article 18b(8) Participation Act. The sanctions accumulate from a 20, 40 to 100 percent reduction of the 
over a one year period 
217 A. Eleveld, ‘Work-related sanctions in European welfare states: an incentive to work or a violation of 
minimum subsistence rights?’ (2016) ACCESS EUROPE Research Paper 1. 
218 ‘Nederland als Immigratiesamenleving’,  (Wetenschappelijke Raad voor het Regeringsbeleid, 2001). I thank 
Karin de Vries for sharing her working paper ‘Integration policies and the making of EU citizenship’ with me.  
219 Or, as the Dutch equivalent (‘inburgering’) expresses, their ‘becoming citizen’. 
220 Article 5(2) Wet Inburgering. This exclusion was based on an expert report commissioned by the 
government, H. Oosterom-Staples, ‘Europeesrechtelijke grenzen aan inburgeringsverplichtingen’ 
(WODC/University of Tilburg, 2004). 
221 See for example the debate of 28 January 2009, TK 2008-2009, 29407, no. 100.  
222 As observed by a sceptical MP in a debate of 19 January 2012, TK 2011-2012, no. 43, item 9, p. 43. 
223 TK 2010–2011, 29 407, nr. 118, p. 15, TK 2011–2012, 29 407, no. 149, Appendix ‘Notitie over de voortgang 
van maatregelen’, p. 10. 
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security system’,224 while another referred to the language requirement as way to ensure 

that Union citizens are not automatically granted social assistance.225 

The parliamentary history of the language requirement shows a shift in personal 

scope from ‘migrants’ only to all recipients of social assistance. The first legislative proposal, 

made in 2010 by MP Blok (VVD), was targeted specifically at foreign residents.226 The 

Council of State criticised the proposal on many grounds, but extensively addressed the 

status of Union citizens as a group of foreigners who could not be discriminated on grounds 

of nationality.227 In response to this point, the proposal was simply amended to apply to 

anyone who had recourse to social assistance, irrespective of nationality, and was therefore 

argued to be non-discriminatory in the context of Union law.228 When in 2012 the VVD 

formed a government with the Labour Party, the Coalition Agreement promised not to 

grant social assistance to individuals who do not master the Dutch language and apply this 

measure consistently to Third Country Nationals, Union citizens and Dutch nationals 

alike.229 Two years later, when the government had taken over the legislative initiative and 

sent the bill to parliament, the government reemphasised the point: the language 

requirement would apply to all recipients of social assistance, including Dutch and Union 

citizens, hence not discriminate on grounds of nationality.230  

 While not directly discriminating on grounds of nationality, the legislator still had 

to navigate the troubled waters of indirect discrimination and find a satisfactory 

justification for imposing a language requirement on social assistance recipients. After all, 

Dutch nationals are more likely to fulfil the language requirement than Union citizens.231 

The initiators behind the original proposal had argued for the need to address the high rate 

of welfare dependency of migrants. By mastering the Dutch language migrants would prove 

their ‘durable connection’ (duurzame band) with Dutch society.232 After taking over the 

legislative initiative, the government exclusively justified the language requirement as a 

measure to enhance opportunities at the labour market.233 Correspondence with the 

European Commission might have influenced this position before the formal proposal was 

formulated. In 2011, the European Commissioners of Justice and Social Affairs had sent a 

letter to express their concerns over the discriminatory effects of the language requirement 

 
224 Debate of 16 November 2011, TK 2011-2012, no. 24, item 7, p. 53.  
225 Debate of 10 September 2013, TK 2013-2014, no. 108, item 2, p. 3.  
226 TK 2009–2010, 32 328, no. 2 and 3. 
227 TK 2010-2011, 32 328, no. 5, p.  
228 TK 2010-2011, 32 328, no. 5, p. 5. 
229 Regeerakkoord VVD-PvdA, 2012.  
230 TK 2013–2014, 33 975, nr. 3, p. 11.  
231 See also A. Eleveld, ‘De taaleis in de bijstand en het discriminatieverbod’ in A. Eleveld (ed), De 
Participatiewet; Een Grondrechtenperspectief (Deventer: Wolters Kluwer, 2018): 113-139, 132. 
232 TK 2010-2011, 32 328, no. 3 and 7. See also TK 2009-2010, 32 149, no. 2, p. 4. 
233 TK 2013-2014, 33 975, no. 3.  
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as one of ‘actions’ announced by the government to address the welfare dependency of 

citizens from the ‘new’ Member States.234 After inter-departmental talks between the 

Commission and the Ministry of Social Affairs, the government accepted the Commission’s 

position and declared that it only intended to impose a language requirement after 

concluding from an ‘individual analysis’ that knowledge of the Dutch language would 

increase chances of finding employment.235 Following this line of reasoning, the 

government admitted that the requirement could indirectly discriminate against Union 

citizens, but found room for manoeuvring in the legitimate public interests endorsed by 

the European Court of Justice. Referring to the Brey case, the government argued that a 

language requirement would serve the need to stimulate outflow from social assistance and 

promote participation at the labour market, thereby protecting the legitimate concern of 

protecting public finances.236 In response to questions from the Senate, the government 

reaffirmed this position with reference to the Dano case, claiming that free movement can 

be restricted, especially when it regards access to social assistance system.237 It is clear, 

however, that the government has been testing the limits of the legitimate justifications-

doctrine under Union law by introducing a language requirement in social assistance.238 

It is important to emphasise that the above analysis does not show a direct causal 

relationship between Union law and the universalisation of the language requirement in 

Dutch social assistance. The analysis does show, however, that the logic of Union law 

imposed a set of (legal) constraints – as put forward by the Advisory Division of the Council 

of State and the European Commission – that made it difficult to justify the language 

requirement as a measure to test the connection of migrants with the Netherlands in 

cultural terms. Instead, it would be legally more defensible to introduce a general language 

requirement that – irrespective of nationality – seeks to bring back the individual welfare 

claimant into the labour process.239 National law that couples (exclusionary) welfare 

conditionality to labour market activation might prove more compatible with Union law. 

Hence the legislative history of the language requirement forms a rare instance of how 

migration and welfare policies concretely intersect in the context of free movement law, 

with the result that also the Dutch national, naturalised or raised up abroad and lagging 

 
234 European Commissioners Reding and Andor sent a letter (18 May 2011) in response to the government 
letter from 14 April 2011 that announced the language requirement in relation to regulation of labour 
migration from Middle and Eastern Europe, TK 2010-2011, 29 407, no. 132, p. 5.   
235 TK 2011-2012, 29 407, no. 147, p. 3. NRC, Kamp: geen concessie nieuwe arbeidsregels, 18 April 2012, 
available online: https://www.nrc.nl/nieuws/2012/04/18/kamp-geen-concessie-nieuwe-arbeidsregels-
1097033-a904536 (last accessed 22 February 2019).  
236 TK 2013-2014, 33 975, no. 3, pp. 11-13.  
237 TK 2014–2015, 33 975, B, p. 14.  
238 Dutch legal scholars have concluded that the language requirement is unlikely to stand the test of indirect 
discrimination with respect to Union citizens. K. Groenendijk and P. Minderhoud, ‘Taaleis in de bijstand’ 
(2016) Nederlands Juristenblad 3, 183-188; Eleveld 2018. 
239 See especially the first proposal by Blok, TK 2009–2010, 32 328, no. 2 and 3. 

https://www.nrc.nl/nieuws/2012/04/18/kamp-geen-concessie-nieuwe-arbeidsregels-1097033-a904536
https://www.nrc.nl/nieuws/2012/04/18/kamp-geen-concessie-nieuwe-arbeidsregels-1097033-a904536
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behind in language proficiency, can be subjected to a language test and mandatory 

monitoring of language learning. The introduction of language requirement therefore 

illustrates the potential of Union law to trigger a restrictive measure that was originally 

targeted at the outsider, i.e. ‘the migrant’, to spill over into a general sanction-backed 

condition of conduct targeting the (work-related) behaviour of welfare claimants 

irrespective of their nationality. It thereby serves as an illustration of a mechanism through 

which a Member State retrenches its social assistance system in response to Union law by 

tightening its eligibility conditions. 

The full impact of the ‘language requirement’ on access to social assistance in 

practice – both with respect to national and Union citizens – remains to be seen. A lot will 

depend on its actual implementation and enforcement on the ground, as conditioned by 

national and local politics. According to a report by Statistics Netherlands, at least 36.300 

social assistance recipients did not meet the language requirement in April 2018, while only 

150 sanctions were imposed between July 2017 and June 2018.240 It follows that 

municipalities have so far been reluctant to apply sanctions. In interviews, municipal 

officials largely point at the symbolic character of a language requirement and emphasise 

that they could require recipients to improve their language skills even before the 

introduction of the law.241 Fact is, however, that the language requirement operates as a 

signal. The government website clearly informs its visitors that ‘if you apply for social 

assistance, you have to be sufficiently proficient in Dutch language’.242 Additionally, 

municipalities have sent letters to social assistance recipients requiring them to provide 

evidence that they meet the language requirement, failing which they have to make a 

language test to determine their level of Dutch proficiency.243 Furthermore, it is to be 

expected that the new government will toughen the enforcement of the language 

requirement. Stating that work is an important element of integration, the Coalition 

Agreement of 2017 set out to make binding agreements with municipalities to actively 

enforce the language requirement for welfare recipients.244 The current State Secretary has 

urged municipalities to verify compliance of all social assistance recipients with the 

language requirement and – when necessary – impose obligations and sanctions, which 

 
240 Letter from State Secretary of Social Affairs to parliament, (19 January 2019) Rapporten taaleis en 
tegenprestatie CBS 2018, p. 2. 
241 Interview 4. Under Article 18 of the Participation Act, municipalities could lower social assistance in case of 
noncompliance with a number of duties, including the obligation to acquire and retain essential knowledge and 
skills for finding or retaining employment. This was interpreted as including language skills. See also EK 2014-
2015, 33 975, B, pp. 2-4.  
242 ‘Als u bijstand aanvraagt, moet u de Nederlandse taal voldoende beheersen’, available online: 
https://www.rijksoverheid.nl/onderwerpen/bijstand/vraag-en-antwoord/wat-is-de-taaleis-in-de-bijstand. 
(last accessed 22 September 2017).  
243 Centrale Raad van Beroep (27 June 2017), ECLI:NL:CRVB:2017:2404; Rechtbank Gelderland (7 April 
2017), ECLI:NL:RBGEL:2017:1957; Rechtbank Amsterdam (10 July 2017), ECLI:NL:RBAMS:2017:5710 
244 Regeerakkoord 2017 – 2021, VVD, CDA, D66 en ChristenUnie, 10 October 2017, p. 27.  

https://www.rijksoverheid.nl/onderwerpen/bijstand/vraag-en-antwoord/wat-is-de-taaleis-in-de-bijstand
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would help them ‘escape from social isolation and participate in society and the labour 

market’245 It becomes apparent that the language requirement can be instrumentalised as a 

clear example of ‘earned citizenship’ within welfare policy: it conditions full membership 

for those individuals who are part of the polity, i.e. nationals and lawful residents, but 

apparently lack a degree of ‘active citizenship’ relating to the fulfilment of responsibilities 

and duties to the wider society. They are expected to make efforts, backed up with 

sanctions, that will guide them back ‘not only from poverty to self-sufficiency’ but from 

social isolation towards ‘full and unstigmatized membership in society’.246  

 

5. Conclusion 

 

This chapter analysed how Union citizens’ rights to free movement and non-discrimination 

have affected the Dutch social assistance system. Whereas the previous chapter studied how 

Union law and jurisprudence impact on Member States’ bureaucracies and the relationship 

between social and immigration authorities in specific, this chapter contributed to the 

overall dissertation by historically tracing how Union law and jurisprudence have landed 

into the Dutch welfare state as a body of substantial rules and practices that grant Union 

citizens access to Dutch social assistance.  

It can be concluded that Union law and jurisprudence have led to the embedding 

of growing groups of Union citizens within the Dutch social assistance system. While the 

Citizenship Directive (2004) proved very important in opening up Dutch social assistance 

to Union citizens who become unemployed or secure a permanent residence status, it was 

the domestic judiciary that would play a crucial role in shaping Union citizens’ right to social 

assistance before the implementation of the Directive and would continue to do so 

afterwards. While the ECJ’s Kempf judgment (1986) set an important precedent in Union 

law beyond the Dutch case, establishing a right to social assistance to Union citizens who 

qualify as workers, this was largely the result of the assertive position taken by the referring 

Dutch court, the Judiciary Division of the Council of State.247 The Kempf preliminary 

reference and the follow-up judgments by this court would open up Dutch social assistance 

to Union citizens who work part-time and earn below the social assistance norm. In 2004, 

the European Commission made the Netherlands comply with the emerging citizenship 

case law of the Court: by implementing a creative translation of the ECJ’s ‘unreasonable 

 
245 Letter from State Secretary of Social Affairs to parliament, (19 January 2019) Rapporten taaleis en 
tegenprestatie CBS 2018, p. 3. 
246 Ahmad 2017, 281. See also W. Schinkel, ‘The Moralisation of Citizenship in Dutch Integration Discourse’ 
(2008) 1 Amsterdam Law Forum 1, 15-26, 22. 
247 Davies 2016b, 25. 
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burden’-test into the Aliens Circular, economically inactive Union citizens were formally 

embedded within the Dutch social assistance system too. But while the effect of this formal 

adjustment may have been neglectable in practice, it has rather been the sustained 

mobilisation of Union law by Union citizens and their lawyers before domestic courts that 

actually opened up social assistance to Union citizens who possess limited resources or 

perform precarious or irregular work.248 The many references to domestic case law in this 

chapter show that domestic courts extend social rights to Union citizens by actively 

interpreting and enforcing the complex and ambiguous citizenship (case) law in the 

national legal and institutional context of Dutch social assistance. 

Several measures to quarantine Union citizens from social assistance have been 

adopted over the years. With the implementation stage of the Citizenship Directive in 

2006, social assistance legislation was amended to allow municipalities to refuse social 

assistance to short-term and workseeking Union citizens without the involvement of the 

Immigration Service. A change in political climate led the government to act more 

assertively in addressing the perceived threat of ‘welfare tourism’ around 2011 by 

announcing a range of ‘actions’ that would contain social assistance spending on Union 

citizens. Since most of these ‘actions’ focussed on the stricter and faster enforcement of 

residence conditions by the Immigration Service, a rapid rise could be observed in the 

number of Union citizens losing their right of residence after receiving social assistance. 

Active domestic courts have complicated the roll out of these quarantining efforts, 

however. They regularly push back the Immigration Service when minimum thresholds 

pertaining to employment and sufficient resources are applied too rigidly and no account 

is taken of the ‘personal circumstances’ of Union citizens, a key element of the ECJ’s 

citizenship law. Perhaps most notable however, is the decision by the Central Appeals 

Tribunal to require municipalities to oppose the exclusion of workseeking Union citizens 

after three months of residence, creating a social right (albeit a provisory one until the 

Immigration Service reaches a further decision) that is arguably more generous than Union 

law and jurisprudence.  

The chapter also studied the effects of Union law beyond the immediate inclusion 

and exclusion of Union citizens by tracing its specific role in changes to general 

conditionality rules. It inquired, specifically, if Union law ever caused a ‘spill over’ to the 

general welfare sphere through a tightening of the conditions to access social assistance for 

all recipients, including national citizens. The chapter first traced the legislative history of 

a ‘habitual residence test’ as a general condition in social assistance. It turned out that the 

tightening of this residence requirement for all recipients in order not to violate EU non-

discrimination rules led to heavy political opposition in the Senate. The chapter also 

 
248 As expected by Conant 2012. 
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historically traced the introduction of a language requirement in Dutch social assistance in 

order to study the way in which migration and welfare policies intersect in the context of 

free movement law. While analysis did not prove a direct causal ‘spill over’, it did show that 

the logic of Union law imposed a set of (legal) constraints – enforced by the Advisory 

Division of the Council of State and the European Commission – that informed the specific 

design of the language requirement as a general condition targeting the (work-related) 

behaviour of welfare claimants irrespective of their nationality. 

 Tracing down Union law to the level of practical application in Dutch social 

assistance presents a more complete picture of how Union citizens’ transnational social 

rights concretely land at the Member State level as earned social citizenship. Union citizens 

are quarantined from the social assistance system for an initial, temporary period of three 

months. After three months, Union citizens move out of quarantine and enter a 

probationary period in which norm thresholds related to economic activity and self-

sufficiency become determinative for retaining lawful residence and building up legal 

periods for earning the status of permanent residence. During this period, they can apply 

for and will receive social assistance but they risk losing their right to residence, a decision 

rendered by the Immigration Service residence after an assessment of past economic 

performance and a range of other individual circumstances. Those who continue to work 

part-time – 40 percent of the work time or 50 percent of the minimum wage – or have 

worked uninterruptedly for longer than a year are generally safe, but those who apply for 

social assistance with interrupted work records or without demonstratable sources of 

income that meet the Dutch social assistance have a high risk of losing their right of 

residence. The ‘sliding scale’ – the Dutch set of rules translating the ECJ’s ‘unreasonable 

burden’-test – is the policy example of earned social citizenship par excellence, as it rewards 

economically inactive Union citizens for prior periods of economic self-sufficiency with 

graduated access to the national solidarity collective. Union citizens who are able to give 

evidence of five years of legal presence earn permanent residence and thereby an 

unconditional right to social assistance. Before 2015, however, five years of factual 

residence on the Dutch territory was sufficient to transition towards social citizenship 

through the acquisition of permanent residence status in the Netherlands. Since 2015, 

Union citizens have to demonstrate for each of the five preceding years to have been 

employable, self-sufficient and law-obedient individuals before earning the status.  

The general picture that emerges is one in which a retrospective verification of 

performance has become the dominant administrative technique for granting social 

assistance. Union law – as gradually implemented and increasingly enforced by the Dutch 

authorities – has shaped the relation between the ‘host’ society and the Union citizen in 

contractual terms where ‘good’ behaviour is rewarded but ‘bad’ performance can turn 
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against the individual.249 Perhaps curiously, the body of rules, thresholds and practices go 

a long way in composing an ‘ingroeimodel’ for Union citizens, the rather abstract idea, 

broadly supported amongst Dutch politicians, that ‘newcomers’ only gradually build up 

their social rights. Most of these policies, however, find their explicit justification in Union 

law and are the result of the translations of EU legal principles, concepts and criteria. While 

Union citizenship – as actively applied by Dutch courts – therefore increasingly protects 

Union citizens in their access to social assistance through procedural rights and rights ‘to 

be assessed at all’ on the basis of personal circumstances, the contours of their protection 

are drawn along the lines of earned social citizenship. 

 
249 See also D. Kochenov, ‘The citizenship of personal circumstances in Europe’ (2017) EUI Working Paper 
LAW 2017/7. 



 



 

Chapter 9: Synthesis 

 

The dissertation relied on three levels of analysis to study the long-term impact of the 

European Court of Justice on national non-contributory welfare programmes: a (largely 

doctrinal) evaluation of Union law and jurisprudence, the various ways in which domestic 

factors and legal strategies combine to produce specific welfare state responses and the 

outcome of this process in terms of concrete rules and administrative practices governing 

access to welfare programmes with respect to both Union citizens, but also national 

citizens. The objective of this chapter is to synthesise the findings reported in the 

substantial chapters in light of the theoretical and conceptual framework developed in 

chapter 2 before concluding in the final chapter. As a result, the chapter first summarises 

the Court’s welfare case law as a manifestation of earned citizenship, moves on to review 

the dynamic range of responses to the Court in the Netherlands discovered in the three 

case-studies before evaluating the extent to which earned social citizenship has materialised 

within the Dutch welfare state.  

 

1. The Court’s concept of social citizenship 

 

The dissertation first reviewed Union law and jurisprudence on cross-border rights of 

Union citizens in chapter 5, arguing that the image of Union social citizenship that appears 

forms a particular manifestation of earned citizenship. Historically, the inherent tension 

between free movement and the bounded welfare state was reconciled by granting social 

membership to persons who ‘genuinely’ participate – or have prospect thereto – in the 

economic life of a Member State. As the Court recently confirmed, Union citizens who 

carry out economic activities in another Member State and contribute to its social security 

and tax system are considered more worthy of social support from that Member State than 

first-time job seekers.1 A general right to residence – independent from economic activity 

– was granted through secondary Union legislation in the early 1990s, but this right was 

subjected to economic conditions relating to financial resources and health care coverage 

that sought to avoid ‘burdens’ on the welfare systems of the receiving state.2  

Union citizenship, a novelty of the Maastricht Treaty (1992), inspired the Court 

to challenge Member States that applied these economic conditions overly rigidly and 

protect – with the ‘sword of proportionality’ – those economically inactive Union citizens 

 
1 C-442/16, Gusa (20 December 2017), ECLI:EU:C:2017:1004, para.  44. 
2 Articles 1 of Directives 90/364/EEC, 90/365/EEC and Directive 93/96/EC. 
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who had demonstrated worthy behaviour in the light of the conditions attached to their 

residence. But rather than particularly generous expressions of supranational social 

citizenship, the rhetorical concepts the Court used to express the relationship between 

those citizens and their host Member State – a ‘certain degree of financial solidarity’, an 

‘unreasonable burden’ and a ‘genuine link’ – were, and still are, of a contractual character. 

In fact, these concepts are open-ended sliding scales that leave room for Member States to 

develop national mechanisms of inclusion and exclusion towards individual union citizens, 

as they emphasise both the closed nature of the national solidarity collective and the 

possibility for individual Union citizens to ‘bridge across’. The Citizenship Directive, taking 

effect in 2006, formalised the logic of earned social citizenship by adding time as a 

constitutive element in the grant of social rights, offering the possibility for Union citizens 

to earn – through economic activity or self-sufficiency – their social citizenship of another 

Member State in the form of a progressive access to its welfare system.3  

It was extensively argued that, from the perspective of earned social citizenship, 

the recent, more restrictive line of judgments does not form a radical disruption from the 

early citizenship case law. The Court essentially approved Member State practices that 

excluded from social assistance Union citizens who were constructed as the antitheses of 

the active, self-sufficient and integrated individuals that were the protagonists in its early 

case law. What the much debated ‘Dano’-line of case law therefore did, was making the 

Union’s model of transnational social citizenship more visible and explicit. Firstly, by 

acknowledging that a ‘gradual system’ as regards the right of residence and access to social 

benefits can be found in the Citizenship Directive, hence clarifying the ‘bridging efforts’ 

expected from Union citizens who wish to become social members of other Member States. 

Secondly, by taking a step towards the moralisation of Union social citizenship through an 

emphasis on law obedience, self-sufficiency and active integration efforts. And finally, by 

leaving Member States more room to socially differentiate – i.e. discriminate – between 

national and Union citizens on their territory rather than requiring them to undertake 

removal measures.  

2. Dynamic Member State Responses to Luxembourg 

 

The main objective of this dissertation was not only to evaluate the Union’s law and 

jurisprudence on transnational welfare rights, but also to analyse how these rights 

materialise at the domestic level and affect the terms and conditions of access to national 

welfare states. After all, the route from the Luxembourg courtrooms to the Member States 

 
3 As recognised by the Court in, amongst other judgments, Ziolkowski and Szeja, para. 38, Alimanovic, para. 
60. 
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is not a straight line.4 The dissertation adopted a three-step approach to study domestic 

responses to Union law in the welfare sphere. It analysed, firstly, the specific role played by 

domestic factors – as identified in the wider literature – in the reception of Union law at 

the national level; secondly, how these factors conditioned the legal responses by Member 

States, that is to say, their responses to Union law in terms of legal strategy; and, thirdly, 

how domestic factors and legal responses influence welfare state responses, that is to say 

changes in the terms and conditions of access to welfare programmes in response to Union 

law. 

 

1. Domestic Factors  

Hence the dissertation first analysed the transposition of Union rights into the domestic 

setting with country-specific knowledge about typical institutions of policy-making in the 

Netherlands. Chapter 4 paved the groundwork for later chapters by describing the judicial, 

institutional, administrative and political context that characterises the Dutch country case.  

The ability of Union citizens to challenge national rules and practices pertaining 

to their social entitlement depends on how domestic courts receive Union law in their legal 

orders and their willingness to refer questions to the ECJ. In the Dutch case, domestic 

courts have had a defining impact on opening up social benefits and shaping the procedural 

aspects of granting social rights. It would be no exaggeration, in fact, to state that Dutch 

courts have displayed a great willingness to persistently hold Union law and jurisprudence 

against legislative acts and administrative practices, resulting in domestic courts granting – 

on the basis of Union law – social rights to Union citizens independently from specific case 

law from the European Court of Justice. One example of the latter is how the Study Finance 

Tribunal already granted a right to study finance to EU students who work part-time in 

1992, more than two decades before the ECJ required Denmark to do the same in its LN 

case.5 While Dutch courts have been particularly active in referring questions to the ECJ 

with respect to study finance, they have been less active with respect to social assistance 

since the 1980s, when the Council of State – in dialogue with the ECJ – opened up social 

assistance to EU nationals who worked below the subsistence level but nonetheless 

performed ‘real and genuine’ work.6 They played a crucial role, however, in translating and 

applying Union legal concepts in the domestic context, challenging and endorsing norm 

thresholds applied by the administrative authorities to delineate groups of Union citizens 

that are eligible for social assistance. Additionally, the Central Appeals Tribunal – the 

 
4 Cf. Caporaso 2007, 30. 
5 See section 6.4.2. 
6 I am referring here to the Levin and Kempf judgments, see section 5.2.1. 
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highest appeal court on social benefits – has played a major role in confining political and 

administrative efforts to control social assistance ‘at the gate’. Instead, the Tribunal has so 

far upheld a procedural commitment to residential egalitarianism, requiring social 

authorities and migration authorities to cooperate every time they refuse social assistance 

to Union citizens who reside longer than three months in the Netherlands. 

It was secondly considered important to look at the role played by the 

organisation, character and rationale of different welfare arrangements. The dissertation 

characterised the Dutch welfare state as a hybrid regime: while ‘conservative-paternalist’ in 

origin, it has moved into social democratic and later liberal directions without locating itself 

in either of both completely. The hybridity – and flexibility – of the Dutch welfare system 

became apparent from its student support system. The case study on study finance shows 

how a rather subtle reorganisation of a welfare scheme could serve to mitigate the financial 

impact of ECJ jurisprudence. After the Raulin judgment, the Netherlands was required to 

compensate EU students for the payment of tuition fees since it provided a lump-sum grant 

to Dutch students that was intended, inter alia, to cover the payment of tuition fees. After 

introducing a new loan facility that was specifically designed to cover the payment of tuition 

fees, the Netherlands could abolish the ‘Raulin compensation’ by entitling Union citizens 

to tuition fee credit. Hence by tweaking its support system, the Netherlands could save costs 

by replacing a grant for a loan and simultaneously continue to abide by the requirements of 

Union law. Social assistance (bijstand) was characterised as the Dutch non-contributory 

benefit par excellence, as it is directly financed from taxes and unrelated to the payment of 

earlier contributions or the completion of qualifying periods. The relatively low number of 

Union citizens relying on social assistance in the Netherlands can be partly explained by the 

residual role of social assistance in the wider social security system and its limited function 

as wage support. Notwithstanding these low numbers, the political objective of excluding 

Union citizens who make disproportionate claims to the social assistance system was 

realised since roughly 2011 – albeit in a somewhat incremental fashion – by linking the 

reception of social assistance to an assessment of the continued compliance with the right 

of residence. Further room to condition Union citizens’ reception of social assistance was 

found in the conditionality and activation framework that had considerably expanded 

around social assistance since the 1990s. 

The translation and application of Union social rights depends on the functioning 

of complex welfare state bureaucracies. In response to the open-ended concepts and case-

by-case assessments required by the Court of Justice, it is no surprise that administrative 

authorities have shown a clear desire to develop stable eligibility thresholds and procedures 

that are consolidated through interaction with national courts. The two benefits studied in 

depth – social assistance and student support – were distinct in terms of the level of 

administration, i.e. their degree of centralisation. The often swift responses by the Dutch 
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study finance administration can be attributed to its centralised organisation, in contrast to 

the rather evolutionary pattern of change that can be observed in the decentralised 

administration of social assistance benefits. As insisted upon by domestic courts, notably by 

the Central Appeals Tribunal, the administration of Union citizens’ right to social assistance 

requires close cooperation between hundreds of locally operating municipalities that are 

responsible for granting social assistance and the centrally operating Immigration and 

Naturalisation Service that is responsible for the enforcement of residence rights. In this 

decentralised institutional setting, we often see adaptation efforts drown in bureaucratic 

complexity with a range of unintended outcomes that can be both generous and restrictive 

towards Union citizens. In 2014, the Netherlands decided to abolish the duty for Union 

citizens to register at the Immigration Service. Rather than having their residence status 

verified prospectively before an extended period of residence, a specialised bureaucracy 

currently verifies the right to residence retrospectively after the moment that Union 

citizens apply or social assistance or a permanent residence document. The continued 

relevance of such bureaucratic formalities on actual access to the welfare state and striking 

inter-state differences in that regard inspired the inclusion of chapter 7, which sought to 

explain why Union law drives some Member States to strategically abolish registration and 

documentation requirements and others to maintain them, despite their ambiguous status 

within Union law.  

Domestic politics, finally, determine national responses to Union law in specific 

ways. This dissertation has focussed on the specific relationship between political objectives 

and the domestic perception of EU legal requirements, i.e. the ‘room for manoeuvring’ 

governments and politicians perceive to exist in Union law to pursue political objectives 

and how the meaning of Union law is constructed in the process. At times of political 

salience, political pressure might require governments to act more forcefully in containing 

welfare provision to Union citizens and adopt an adversarial stance against the ECJ. Since 

attempts to override the Court through the legislative route turn out difficult in practice, 

political salience rather stimulates governments and administrative authorities to engage 

in strategic compliance, that is the search for creative solutions and ‘testing the limits of the 

law’. Concretely, this implies adopting stricter interpretations of Union law or invoking 

public interest justifications, leaving a state of relative legal certainty behind and taking the 

conscious risk of litigation before national courts and – ultimately – the European Court of 

Justice. This was clear in various attempts during the Great Recession to restrict access to 

social assistance and limit spending on EU students. In other scenarios, however, the 

particular requirements and logic of Union law can be welcomed by governments and 

trigger swift reactions as they align with the interests of political or societal actors, which 

was arguably the case with the introduction of a language requirement in social assistance, 

where Union law favoured a policy solution that would also subject Dutch nationals to this 
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requirement in order to avoid direct discrimination on grounds of nationality. Political 

opposition towards Union law turned out to become rather vehement when responses to 

unwelcome Union law visibly risked ‘spilling over’ into the general welfare conditions and 

threatened to equally affect national citizens. Two examples include the maximisation of 

students that can export their study finance in 2013 and the restriction of the residence 

requirement in social assistance in 2006.7  

 

2. Legal responses 

Early scholarship on legal integration theorised the legal responses of Member States to 

ECJ case law in terms of strategic choices between compliance and non-compliance.8 This 

dissertation has looked into the legal responses of Member States in a less mechanistic and 

more comprehensive way by incorporating the  domestic factors – as discussed above – that 

condition such responses and, importantly, by empirically focussing on domestic 

perceptions of what Union law requires.9 On many occasions, policy options under Union 

law are not black and white; Member States rather perceive Union law as a ‘legal corridor’ 

that allows for various strategic options.10 

Compliance, it was argued, is a slippery concept in the context of responding to 

the Court’s jurisprudence when it is defined as the ‘complete’ and ‘correct’ policy 

adjustment.11 What Union law actually requires Member States to do is often contested 

and the Court, when finding a violation, hardly ever prescribes clear policy alternatives. 

While details of its rules and procedures have often been subject to contestation, the 

Netherlands has generally shown compliance in the broad sense of the term by 

incorporating principles of Union law into the administrative realm of legislation, circulars 

and procedures within the field of study. One could think of its embedding of (part-time) 

workers and their family members into social assistance and study finance programmes, in 

spite of initial resistance. Compliance was also evident from various pre-emptive and 

anticipatory policy responses. That is to say, EU legal constraints played a role in political 

decisions to postpone the rolling out of desired policies and frequently played a role in the 

design and adjustment of welfare programmes. Litigation before the Court of Justice was 

generally considered useful to obtain clarity or when there was a genuine – even when small 

– chance of getting a certain interpretation accepted. An important reason for this 

compliant behaviour is to be found in the adjustment pressure that is generated through 

 
7 Sections 6.4.4 and 8.4.1. 
8 See for example, the game theoretical model developed by Garrett, Kelemen and Schulz 1998. 
9 See also Schmidt 2018, 226-230. 
10 Blauberger 2012, 111. 
11 See also Martinsen 2005, 1036. 
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the domestic court system, including the advisory opinions by the Council of State on the 

compatibility of legislative proposals and ministerial orders with Union law.  

Probably for the same reason, i.e. the existence of active and accessible domestic 

courts, the case studies in this dissertation have not found ‘contained compliance’ to be a 

typical response to ECJ jurisprudence. Contained compliance, in the context of social rights, 

is understood as the persistence of nationality discrimination in administrative practice that 

is the result of national courts that apply European rights differently and national 

administrations that are able to remain passive and to refuse treating EU legal principles as 

broader policy guidelines.12 A clear case of contained compliance according to this 

definition could be identified, however, in the highly arbitrary way in which the Dutch 

administration granted social assistance to economically inactive Union citizens between 

(roughly) 2003 and 2013. During this period, national (lower) courts ruled differently on 

the issue and administrative decisions fully depended on the municipality where individual 

Union citizens filed their application – with some municipalities acting notably 

restrictively. This fragmentation of Union social rights was largely put to a halt by an 

important judgment by the Central Appeals Tribunal in 2013, which required efforts from 

the central level to streamline administrative practices towards Union citizens.  

Even at times when the social rights of Union citizens became politically salient or 

caused strains on the public budgets, the Netherlands did not visibly defy the Court or make 

serious attempts at over-turning the Court at the European level. While outright defiance 

has occasionally been suggested in the political realm, it has never been considered an 

option that was necessary to realise domestic political objectives.13 The other option, of 

overturning the Court or amending secondary legislation, has proven unrealistic. The 

political promise, for example, formulated in the 2012 Coalition Agreement, to restrict the 

right to social assistance at the European level turned out to be a classic example of a 

Member State failing to negotiate the high consensus hurdles of EU law-making.14 

Political salience rather triggered the Dutch government to strategically comply 

with Union law, that is to say, to pro-actively engage in a series of legal strategies that seek 

to realise domestic political objectives while simultaneously make its policies ‘ECJ-proof’. 

Member States can redesign policies within what they perceive to be the legal corridors of 

Union law. The way in which the Netherlands could abolish the Raulin compensation – an 

allowance it was required to grant to EU students to compensate for the payment of tuition 

fees – provides a clear example. By actively changing the justification behind the different 

components of its student support system, the government could dismantle the Raulin 

compensation while continuing to fulfil its obligations under Union law. Another response 

 
12 Conant 2002, 200-207. 
13 See especially section 6.4.4. 
14 Scharpf 2006. 
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that was frequently observed was ‘testing the limits of the law’ by raising thresholds or the 

invocation of justifications for restrictions. While the export of student support was 

initially considered too risky in financial terms, for example, the Bidar judgment (2005) 

convinced the Ministry of Education that the Court might actually accept a prior residence 

condition and therefore took the conscious risk of litigation. The case studies in this 

dissertation show, in other words, that even in a country such as the Netherlands, where 

‘EU-minded’ national courts enforce the rule of Union law, governments and 

administrations are able to pursue domestic policy objectives through strategic adjustments 

of its welfare programmes, the creative interpretation of Union law and the occasional 

engagement of the court system in order to assertively test the limits of Union law.  

 

3. Welfare State Responses   

This dissertation started out by asking how free movement and citizenship case law of the 

Court of Justice affects the terms and conditions of access to national welfare states. In what 

ways, it asked, do the rights attached to Union citizenship induce responses and actual 

changes in welfare states themselves? Do Member States find ways to continue to exclude 

Union citizens from welfare programmes or do Member States include them, and if so, on 

what terms and through which administrative techniques? These questions were 

considered relevant to empirically address an ongoing scholarly debate on redistributive 

consequences of the Court’s extension of national solidarity towards mobile individuals in 

the European Union. In order to categorise welfare state responses, the dissertation 

theoretically distinguished between embedding, quarantining and retrenchment in order 

to analyse the impact of Union law on study finance and social assistance benefits in the 

Netherlands.  

 

Embedding 

Embedding was defined as the act, in response to Union law, of changing the terms of 

entitlement to national welfare programmes so as to include previously excluded Union 

citizens. Embedding, in this sense, goes beyond formal implementation by referring to the 

process of actually establishing concrete rights and amending administrative practices so as 

to enable Union citizens to make use of them. In order to distinguish this response from 

other types of welfare state responses, embedding only refers to the inclusion of previously 

excluded Union citizens into welfare programmes without a noticeable effect on the terms 

of access and the generosity of those programmes themselves.  

Judgments of the ECJ have created significant effects in terms of opening up Dutch 

welfare programmes to previously excluded groups of Union citizens. Since the 1980s, 
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economically active EU nationals and their family members have gained access to Dutch 

social assistance and student support mostly through the domestic court system. Assertive 

national judges not only referred questions on the interpretation of Union law to the ECJ 

but also applied Union law independently and granted social rights to Union citizens in 

cases before them with reference to ECJ’s jurisprudence. Through dialogue with the ECJ in 

the Kempf case (1986), the Judicial Division of the Council of State established a right to 

(supplementary) social assistance for EU nationals who received an income below the 

subsistence level but nonetheless performed ‘real and genuine’ work. Through a further 

legal dialogue with the domestic judiciary, the Dutch administration subsequently 

developed criteria that defined ‘real and genuine’ work as earnings of at least 50 percent of 

the social assistance norm or 40 percent of the regular working time. Hence since 1994, 

meeting these norm thresholds effectively grants Union citizens an unconditional right to 

residence under Dutch migration rules and access to (supplementary) social assistance with 

Dutch municipalities. In 1992, students from other EU Member States that had a job on the 

side were granted full access to Dutch student support by the Dutch Study Finance Tribunal 

on the basis of the ECJ’s Lair judgment (1988). The ECJ’s Bernini (1992) and Meeusen 

(1999) judgments meant that the children of Union citizens who worked in the Netherlands 

enjoyed full access to the Dutch student support system, even when they lived outside the 

Netherlands.   

Economically inactive Union citizens have also been progressively embedded in 

the Dutch welfare state. An early example concerns the impact of the Gravier (1985) line 

of jurisprudence on equal access to education, which forced the Dutch government to set 

up a special allowance – the Raulin compensation – for EU students in the Netherlands to 

compensate for their payment of tuition fees. More than a decade later, the Court’s 

expansive interpretation of Union citizenship opened up other benefits to economically 

inactive Union citizens. In 2005, the Dutch government swiftly responded to the Bidar 

judgment by granting full study finance to EU students who reside more than five years in 

the Netherlands on the basis of their Union citizenship. Armed with the Grzelczyk 

judgment (2001), the European Commission put pressure on the Netherlands to offer 

economically inactive Union citizens a degree of access to the Dutch social assistance. In 

response, the Dutch authorities designed an innovative policy instrument – the ‘sliding 

scale’ – that sought to translate the rather abstract legal concept of being ‘an unreasonable 

burden on the social assistance system’ into concrete, administratively feasible policy rules 

that link the length of economic self-sufficiency to a period of access to Dutch social 

assistance benefits. As a result, economically inactive Union citizens would no longer 

automatically lose their residence once they applied for social assistance but the period they 

had been able to remain self-sufficient would determine for how long they had ‘earned’ 

access to social assistance.  
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The embedding of Union citizens into the Dutch welfare state has taken place in 

much deeper ways however. In response to the Court’s jurisprudence that allowed Union 

citizens to directly and independently rely on their movement rights under Union law, a 

doctrine dating back to the 1976 Royer case, the Netherlands decided to abolish registration 

and documentation requirements for Union citizens in 2014. As a result, Union citizens 

now bypass the bureaucratic requirements of registration and documentation that apply to 

‘regular’ migrants and can claim social rights without any prior interference from the 

immigration authorities. Probably in line with the Court’s intention to empower the 

position of migrant Union citizens in their host Member State, this administrative response 

of removing registration and documentation requirements has surely made it easier for 

Union citizens to take up residence and claim rights in the Netherlands. As chapter 7 

explained, however, the practical outcome of this administrative adjustment in terms of 

‘opening’ or ‘closure’ of the welfare state remains difficult to assess. In order to control 

access to social assistance benefits, the Dutch administration has developed bureaucratic 

procedures to verify Union citizens’ right of residence retrospectively after they apply for 

social assistance or permanent residence status. On the one hand, these procedures might 

occasionally result in cases of ‘generosity by accident’:15 domestic courts have ordered 

municipalities to assume the existence of a right to residence and grant social assistance on 

a provisory basis to all Union citizens who have resided longer than three months in the 

Netherlands and leave the decision about the possible residential consequences to the 

Immigration Service.16 Some Union citizens might therefore receive (temporarily) social 

assistance while the Immigration Service later finds out nu such right ever existed. On the 

other hand, the very possibility of losing one’s lawful residence can act as a deterrent to 

apply for social assistance in practice, and ‘quarantine’ Union citizens from social assistance 

in practice, as will be discussed below. 

 

Quarantining 

Quarantining refers to Member State actions that seek to isolate Union citizens from 

welfare programmes while trying to maintain the generosity of these programmes for 

national citizens. Quarantining takes place through policies and administrative strategies 

that specifically apply to Union citizens – by raising the barrier of entrance or tightening 

the consequences of welfare claims – while the welfare programmes for national citizens 

remain unaffected.  

Efforts to quarantine EU students from student support were initiated since the 

2000s, when a rapidly growing number of Union citizens took up higher education in the 

 
15 Heindlmaier and Blauberger 2017. 
16 Centrale Raad van Beroep (19 March 2013), ECLI:NL:CRVB:2013:BZ3857. 
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Netherlands and increasingly made use of Dutch student benefits on the basis of Union law. 

Chapter 6 explained the different ways in which the Netherlands managed to smooth out 

the financial impact of Union law and regain control over the allocation of its student 

support system. One way, as mentioned before in this chapter, was to tweak the 

justifications behind the different components of its student support system in order to 

enable the abolition of Raulin compensation. Replacing the Raulin compensation – a yearly 

gift – with a loan saved the Ministry of Education substantial costs, a budgetary saving that 

would be used to cover the extra funding that was necessary to finance the introduction of 

portable study finance that same year. In 2012, after sustained political pressure from the 

parliament to limit spending on EU students, the government decided to ‘test the limits’ of 

Union law by raising the threshold of Union citizens to qualify as ‘worker students’ from 

32 to 56 working hours per month.    

Political efforts to counter ‘social assistance tourists’ were initiated since 2011. 

Quarantining Union citizens from social assistance ‘at the gate’ of municipalities have 

largely failed in recent years. Plans to implement the Dano and Alimanovic judgments were 

blocked by the Central Appeals Tribunal, which prohibited municipalities to reject social 

assistance to Union citizens on grounds that also touch upon their (continued) right of 

residence.17 

Over the years, however, efforts have been stepped up to tighten the consequences 

of applying for social assistance. While a tightening of the ‘sliding scale’ in 2012 was 

presented by the government as the most visible containment measure, more important 

was the setting up of a specialised bureaucracy that actually processed the residential 

consequences for Union citizens who applied for social assistance. A steep increase in 

residence terminations after social assistance claims can be observed since 2012, from 20 

that year to 680 in 2016.18 Dutch nationals who live together with Union citizens can be 

affected by this residence regime too, since municipalities will often automatically grant 

social assistance to EU couples at the ‘family level’.19 When these municipalities notify the 

Immigration Service about the social assistance claim of the Union citizen in question, s/he 

can lose her residence, with result that EU couples can see their social assistance benefits 

reduced to 50 percent of the normal amount granted to a couple.20 That this situation can 

lead to ‘acute financial emergency situations’ in EU families – including children – has been 

demonstrated in domestic case law.21 When, in the alternative, Union citizens and their 

families are aware of the detrimental consequences of losing their right of residence, they 

can decide not to apply for social assistance benefits in order to stay under the radar of 

 
17 Section 7.4.4. 
18 Section 8.4.2. 
19 With EU couples I mean partners of whom at least one is a non-Dutch Union citizen.  
20 Due to the introduction of the so-called ‘cost sharing norm’ in 2015, see section 8.4.2. 
21 Centrale Raad van Beroep (28 February 2017), ECLI:NL:CRVB:2017:879. 
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migration enforcement authorities and lose out on those social entitlements they might be 

entitled to. The way in which the Netherlands included economically inactive Union 

citizens, by granting them social assistance and retrospectively assessing the consequences 

for the right of residence, therefore had a restrictive knock-on effect. Important to 

mention, is that this effect is the direct outcome of Union law and much in line with the 

spirit of the Grzelczyk judgment. As predicted by O’Leary in 1999, the battlefield over access 

to social benefits under Union law has indeed shifted from Member States challenging the 

right to equal treatment to them challenging the right of residence.22 Equally important in 

this development is a shift in the domestic practice of granting permanent residence 

documents, certifying a residence status that should be considered the ‘ultimate crown’ of 

social membership under Union law as it provides an almost unconditional enjoyment of 

equal treatment, including social assistance benefits. Before April 2015, the Dutch 

Immigration Service only systematically verified if the Union citizen had factually resided 

in the Netherlands for a continuous period of at least five years, but since April 2015 Union 

citizens have had to submit evidence that demonstrates that every separate year of their 

residence in the Netherlands has been in compliance with the residence conditions of the 

Citizenship Directive.23  

 

Spill-over and retrenchment 

The dissertation continued by asking if and under what circumstances Union law triggers 

the rolling back of Member State welfare programmes or constrains the rolling out of new 

ones. It was hypothesised that under specific circumstances Member States will respond to 

Union law by changing the terms and conditions of access to welfare that equally affect 

(stationary) national citizens. The possibility of this ‘spill-over’ from the migration to the 

general welfare sphere was considered crucial to understand the actual impact of Union law 

on welfare states as this spill over implies changes to domestic structures of social belonging 

beyond the mere inclusion and exclusion of foreign citizens. Retrenchment was therefore 

defined in a broad sense, namely as general cuts in the level of generosity or general 

restrictions of eligibility criteria. By closely studying political, administrative and legal 

dynamics at the domestic level, the dissertation sought to uncover the circumstances under 

which a Member State might resort to retrenchment in response to Union law.  

Retrenchment of the student support system in response to Union law was clearly 

visible with respect to the expansion of the Dutch exportable study finance programme. 

Ambitious plans to make Dutch study finance exportable to the entire European Union 

were halted between 2000 and 2006 as they were considered to carry too many financial 

 
22 O'Leary 1999; see also Davies 2016b, 8. 
23 Section 8.4.3. 
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risks after the Bernini (1992) and Meeusen (1999) judgments, perhaps ironically so as these 

judgments were probably aimed at the removal of obstacles to free movement. After the 

ECJ’s Bidar judgment (2005), the Dutch government found legal room to manoeuvre and 

made its study finance exportable under the condition that the applicant had spent at least 

three of the previous six years in the Netherlands, a condition that applied equally to Dutch 

and EU nationals. By requiring to spend a certain time or otherwise prove a ‘connection’ 

with the Netherlands, Dutch nationals became potential outsiders to this specific program 

too. After the Court prohibited the Netherlands from applying this ‘3 out of 6’ condition to 

the children of migrant workers who lived abroad,24 the government responded by 

amending its study finance legislation to enable the Minister of Education to maximise the 

number of students that can export their study finance. Although the possibility to ‘cap’ the 

export of study finance has never been used, Union law has influenced the design of 

exportable study finance: nationality has been replaced by residence as the main ground for 

entitlement and all students – irrespective of their nationality – can be affected by a 

spending cap in the future.  

The dissertation identified two political initiatives that were initially targeted at 

limiting migrant access to social assistance but were made generally applicable in order to 

avoid discrimination towards Union citizens on grounds of nationality. A first example 

concerns the enactment of a stricter residence requirement during the implementation 

stage of the Citizenship Directive in 2006. While this measure was intended to exclude 

temporary migrants from social assistance, the ‘spill over’ to Dutch nationals led to heavy 

contestation in the Senate and the legislative amendment only passed this chamber after 

the Minister promised that the residence condition would not negatively affect Dutch 

nationals who return from abroad in a destitute condition. The restriction of the residence 

requirement could therefore be seen as a covert form of quarantining in practice, especially 

when later, in 2011, municipalities were instructed to ‘strictly’ test habitual residence of 

Union citizens.25 The potential of spill over was also illustrated with the introduction of 

the language requirement in Dutch social assistance in 2016. This sanction-backed 

condition, which requires recipients of social assistance to demonstrate a basic level of 

Dutch language proficiency, was in its first version intended for migrants only but came to 

apply to all recipients after the Advisory Division of the Council of State pointed at the 

non-discrimination clauses of Union law and similar pressure was exercised by the 

European Commission. The government navigated the hurdle of indirect discrimination 

by arguing that the language requirement was justified as an ‘activation measure’ that served 

 
24 C-542/09, Commission v. Netherlands (14 June 2012), ECLI:EU:C:2012:346. 
25 Section 8.4.1.  
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the objective of bringing the social assistance recipient back into the labour process and 

therefore complied with the jurisprudence of the European Court of Justice.26 

In conclusion, it should be emphasised that no direct relation could be observed 

between Union law and jurisprudence and the overall retrenchment of the Dutch student 

support and social assistance systems. It was only with respect to specific programmes and 

types of conditionality that the imperatives of Union law – non-discrimination and 

proportionality – encouraged spill overs from the migration to the welfare sphere and 

conditioned benefit entitlement to all recipients, irrespective of their nationality. In those 

scenarios, Union law contains the potential to render national citizens into ‘outsiders’ of 

the national community by having them prove their membership in different ways than 

only their nationality to ‘earn’ their social rights. Specific circumstances under which the 

Dutch government resorted to retrenchment included the situation in which quarantining 

strategies were considered too risky or had been tried but failed. Retrenchment took place, 

too, when the imperatives of Union law could be strategically aligned with the position of 

domestic political actors, in casu with the roll out of activation measures that are 

increasingly adopted in (Western) European welfare states. 

 

3. Earned social citizenship 

 

While already discernible in the case law of the Court of Justice, tracing down Union law 

to the level of concrete rules, thresholds and procedures applied by administrative 

authorities in the Netherlands reveals the incremental adoption and reinforcement of 

earned social citizenship as the governmental technique to govern Union citizens’ access to 

social rights. Earned social citizenship was defined as governmental technique requiring 

individuals to ‘earn’ their social citizenship and access to the welfare system through an 

emphasis on their individual responsibility to fulfil the economic, social and cultural 

conditions of membership.27 Individuals outside the national ‘solidarity’ community ought 

to perform a ‘bridging effort’ before entering this community28 consisting of a probationary 

period of testing and trial to ascertain good behaviour and performance relating to, 

amongst others, economic contribution, self-sufficiency and integration.  

Much space has been spent in this dissertation on explaining the consequences of 

the decision by the Dutch authorities to abolish registration and documentation 

requirements and construct bureaucratic procedures to retrospectively verify the residence 

 
26 Section 8.4.4. 
27 After Van Houdt, Suvarierol and Schinkel 2011. 
28 Schinkel 2010, 271. 



 

285 

 

Chapter 9: Synthesis 

rights of Union citizens.29 The reason for this attention has been to show that, in addition 

to being a clear case of judicial impact on Member State’s administrative structures, the 

bureaucratic act of a retrospective examination should be considered an important 

administrative step towards the emergence of earned social citizenship as the governmental 

technique to allocate social rights to Union citizens. By no longer requiring documentation 

showing their ‘official’ status, Union citizens are directly incorporated into the 

administrative structures of the welfare state purely on the basis of their nationality. They 

have become, in other words, ‘undocumented’ migrants. In contrast, however, to the more 

ordinary understanding of this qualification as signifying ‘illegal’ presence, they are assumed 

to enjoy a wide range of rights. But since free movement rights are far from unconditional 

under Union law, the actual residence status of Union citizens is often simply ‘unknown’ 

for both the state bureaucracy and the citizens themselves and this status will only to be 

determined once they come on the radar of the Immigration Service after applying for 

social assistance or a permanent residence permit. Hence with the abolition of registration 

and documentation requirements, the burden of ‘proving’ lawful residence has 

bureaucratically shifted from the moment prior to an extended stay to the moment that 

Union citizens apply for social assistance or a permanent residence permit, when a 

retrospective verification is conducted over past periods of residence since entering the 

Dutch territory. Rather than citizenship as a status granting rights to the beholder, Union 

citizenship appears as a status of probation:30 social entitlement is conditioned upon an 

authoritative assessment of actual good behaviour and conduct along individualised 

performance metrics. 

It is here where Kafka’s parable narrated in the prelude to this dissertation served 

as an interpretative metaphor for the situation that Union citizens find themselves in when 

applying for social assistance in the Netherlands. Officials at the local social authorities will 

typically grant social assistance to all Union citizens who reside longer than three months 

in the Netherlands but also warn them about the potential consequences of their application 

for their (continued) right of residence. The possibility of losing one’s residence has 

important implications for actual access to welfare: as the very reason for claiming social 

assistance can, potentially, invalidate their right of residence, the law applies forcefully in 

its openness and might deter mobile Union citizens from engaging with the welfare system 

in the first place.31 Union citizens have acquired the right to enter and reside in the 

Netherlands but entrance to the state of lawfulness and social equality is an individualised 

 
29 See especially section 7.4.3  
30 On Union citizenship as a status of probation, see Coutts 2015. 
31 By analogy Agamben 1998, 55. 
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matter that is determined by a reconstruction of their actual activities and self-conduct 

during the time spent in the Netherlands.32  

The ‘sliding scale’, a Dutch policy instrument meant to be applied to economically 

inactive Union citizens who receive social assistance, forms the most spectacular example 

of earned social citizenship in the context of EU free movement. The ‘scale’ – a policy 

interpretation of the Court’s citizenship jurisprudence – relies on economic self-sufficiency 

as the main constituent element of ‘deservingness’ for the graduated inclusion of Union 

citizens while incorporating a wide range of other individual circumstances that determine 

if the individual is, or will become, an ‘unreasonable burden’ to the social assistance 

system.33 Another illustration of the trend in practice towards earned social citizenship is 

the granting of permanent residence permits to Union citizens, which changed after 2015. 

Instead of merely verifying the duration of residence in the Netherlands, this practice 

changed into a disciplinary tool for reviewing socio-economic and moral performance 

during an earlier probationary period. Since 2015, Union citizens have to show 

retrospectively – for every single year – whether they met the thresholds of either ‘real and 

genuine work’ or ‘sufficient resources’ or, alternatively, retained their worker status, and, 

since 2016, did not spend time in detention.34  

Having largely characterised Union citizenship in the context of social assistance 

and permanent residence as a particular manifestation of earned social citizenship, a review 

of how cross-border student rights have materialised in the Netherlands rather reveals a 

more eclectic model of social membership and therefore highlights the limitations of the 

argument advanced in this dissertation, namely to explicate what does not qualify as earned 

social citizenship according to the definition adopted. Individual EU students can earn a 

right to Dutch study finance when they participate in the economy for more than 56 hours 

a month, which is monitored and enforced retrospectively by the study finance authority 

on the basis of payslips that document the actual number of hours worked. This right to 

study finance for the ‘worker student’ probably comes closest to the idea of earned social 

citizenship as an individualised performance process. The same logic does not apply to EU 

students who become eligible for student support after five years of residence. In contrast 

to the Immigration Service when verifying permanent residence status, the study finance 

authority merely verifies residence time and not students’ substantial compliance with the 

residence conditions over this time period. Rather than being tied to performance, 

entitlement to student support is simply connected to ‘mere’ residence35 and therefore 

symbolises a form of social membership that is based on ‘integration’ in more intangible 

 
32 On Union citizenship as a ‘citizenship of individual circumstances’, see Kochenov 2017. 
33 Section 8.4.2. 
34 Section 8.4.3. 
35 As famously criticised by Somek 2007. 
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socio-cultural terms.36 A similar sort of residence condition applies for students who want 

to ‘export’ their Dutch study finance to study abroad, with the difference being that this 

condition – to have resided 3 out of the previous 6 years in the Netherlands – applies 

irrespective of nationality.37 In a truly transformative act of national social citizenship, 

Union citizenship stimulated the construction of access conditions that require students to 

‘prove’ their ‘connecting link’ to the Netherlands in ways beyond nationality alone.38 But 

while Dutch students can be excluded on this basis, EU students who are family members 

of Union citizens that work in the Netherlands are not obliged to prove a ‘connecting link’ 

to export study finance to the country where they study, even if they have never set foot in 

the Netherlands. Their social membership is not derived from their personal link to the 

Netherlands, but their family members’ participation in its economy.39  

The legislative history of the introduction of a language requirement in Dutch 

social assistance was closely analysed as a concrete example of how migration and welfare 

policies intersect in the context of EU free movement law. The case study illustrated the 

potential of Union law to trigger a restrictive measure originally targeted at the ‘migrant-

outsider’ to spill over into a general sanction-backed condition of conduct targeting the 

(work-related) behaviour of welfare claimants irrespective of their formal citizenship. 

Within the logic of Union law, it proved more easy to defend the introduction of a general 

language requirement which aims, as an activating measure that applies irrespective of 

nationality, to bring the individual welfare claimant back into the labour process than to 

test the cultural connection of the ‘migrant-outsider’.40 As a result, also Dutch nationals, 

naturalised or raised up abroad and lagging behind in language proficiency, can now be 

subjected to a language test and sanction-backed mandatory language learning with the aim 

to help them ‘escape from social isolation and participate in society and the labour market’.41 

The way in which the constraints of Union law have contributed to the specific design of 

welfare conditionality offers a glimpse of how Union law might truly affect structures of 

belonging within welfare states according to the model of earned social citizenship; its 

discourse resonates not only with the challenges of solidarity in a transnational polity but 

 
36 De Witte 2015, 163. 
37 The Court’s acceptance of such a residence condition as a suitable measure to ensure a ‘reasonable 
probability’ that students return to that Member State and enter its labour market means a flirtation of the 
Court with the idea that access to student support can be tied to prospective economic contribution by the 
recipient. Giersch, para. 77. 
38 Section 6.4.4, Kostakopoulou 2007. 
39 This was the outcome of the Commission v. Netherlands judgment (2012), paras 63-66. 
40 See especially the first proposal by Blok, TK 2009–2010, 32 328, no. 2 and 3. 
41 Letter from State Secretary of Social Affairs to parliament, (19 January 2019) Rapporten taaleis en 
tegenprestatie CBS 2018, p. 3. 
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also with the logic of the ‘activating’ welfare state that emphasises the individual 

responsibility of the welfare claimant.42  

 
42 Or as Sankari and Frerichs observe, national laws that recouple market performance with access to the 
welfare system, comply, more than expected, with the requirements of Union law. S. Sankari and S. Frerichs, 
‘From Resource to Burden: Rescaling Solidarity with Strangers in the Single Market’ (2016) 22 European Law 
Journal 6, 806-821, 819. 



 

Chapter 10: Conclusion 

 

The public protection of human beings from the detrimental socio-economic effects of 

market forces is an important objective in the organisation of social life in modern capitalist 

societies. Such public welfare programmes, seeking to decommodify human labour and 

redistribute wealth and income with the aim to generate a (minimum) welfare for all, have 

historically developed predominantly within the context of the nation state. But while 

nationality – implying formal membership of a national state – establishes prima facie the 

right to share in wealth-redistributing arrangements developed within a nation state, 

questions over who is and under what conditions entitled to social provision are 

complicated in a world of increased cross-border mobility, where non-nationals – 

‘foreigners’ – also participate in the economic and social life of a state. Such questions are 

particularly present in the European Union, which upholds – by means of its founding 

treaties – a constitutional commitment to the free movement and equal treatment of its 

citizens but lacks a common, ‘federal’ welfare system. The right to free movement has 

therefore challenged the very autonomy of Member States to decide who receives access to 

national welfare programmes and under what conditions. Eager to ‘shield’ their welfare 

programmes from take-up by a growing number of Union citizens, Western European 

welfare states have shown an increased reluctance to grant social rights to mobile Union 

citizens over the past decades. Political and legal contestation over the exact reach and limits 

of transnational welfare in the European Union has been the result.   

The process and outcome of this confrontation between comprehensive free 

movement rights and national welfare programmes in the European Union has been the 

theme of this dissertation. Specifically, however, research focussed on the impact of a key 

actor promoting cross-border welfare rights in the Union, that is to say, the European 

Court of Justice. Relying on the Union’s free movement and citizenship law, this 

supranational court has progressively granted the right to access national welfare 

programmes to an ever wider group of mobile individuals and scholars have been divided 

about the substantial effects of this involvement. Research for this dissertation sought to 

engage with this debate by asking how exactly the free movement and citizenship rights 

that have been advanced by the ECJ affect the terms and conditions of access to national 

welfare states. What happens, in other words, when comprehensive cross-border welfare 

rights are promoted by a supranational court like the European Court of Justice in a multi-

level polity like the European Union? 

In order to answer this question, the analysis sought to move beyond doctrinal 

evaluation of the Court’s case law and theorise and demonstrate its effects on Union 
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citizens’ access to non-contributory welfare programmes and possible effects on those 

programmes themselves. It did so by conducting long-term case studies into student 

support, the right to residence and social assistance in the Netherlands, where a dynamic 

pattern of responses to the Court’s jurisprudence could be observed. Generally speaking, 

Union law and jurisprudence have led to the inclusion, albeit under conditions, of formerly 

excluded Union citizens within national welfare programmes. In a process that started 

during the late 1980s, part-time workers and their family members, various groups of 

students and even economically inactive citizens have incrementally gained access to social 

benefits while administrative obstacles have gradually been removed. A major role in this 

‘embedding’ was played by national courts, who typically exercised their mandate as 

‘decentralised EU courts’ by scrutinising national eligibility rules and administrative 

procedures with reference to Union legislation and the ECJ’s case law. This outcome 

confirms the pivotal importance of national courts in securing Union citizens’ social rights 

at the (domestic) level of practical application and contrasts with the hypothesis, earlier 

formulated in the literature, that Member States will typically ‘contain’ their compliance 

with the Court when it comes to social benefits, how costly they may be.1   

At times, however, when political concerns related to the financial sustainability 

of welfare programmes problematised the inclusion of Union citizens, the Netherlands was 

still able to ‘manage’ and limit the number of Union citizens having access to social 

assistance and study finance. Rather than ignoring or defying the Court (and national 

courts), politicians, policy-makers and administrative authorities discovered that Union 

law offered a range of possibilities to strategically comply and ‘quarantine’ Union citizens 

from welfare programmes. Many of the principles, norms and criteria underpinning free 

movement law proved to provide some leeway to grant benefits only to those Union 

citizens who have demonstrated a degree of economic, social and moral ‘worthiness’ and 

exclude others. In the institutional context of the Netherlands, this required, for example, 

setting up an effective cooperation between municipalities and the Immigration Service in 

order to actively terminate the right of residence of Union citizens resorting to the social 

assistance system. It also meant, for example, tweaking the ‘components’ of the study 

finance system in order to enable the abolition of a special allowance for EU students that 

had sprung out of an earlier ECJ judgment. While some of these ‘strategic’ responses were 

intended to re-establish legal certainty in light of the ambiguous law and jurisprudence,2 

others meant a conscious leap towards legal uncertainty by embracing the risk of litigation 

in an attempt to ‘test the limits’ of the law in pursuit of national objectives. 

 
1 Conant 2002. Perhaps, however, the Netherlands does not present a ‘typical’ case as it offers, in contrast to 
other states, a good judicial infrastructure, including legal aid and ‘EU-minded’ national courts, for Union 
citizens to mobilise their rights under Union law, Conant et al. 2018. 
2 Following Blauberger 2012.  
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The literature has also suggested that the Court, by ‘piggybacking’ on national 

welfare systems when awarding social rights to mobile citizens, risks contributing to the 

retrenchment of welfare programmes at the national level, making them more restrictive 

or less generous for all, including national citizens. While no systematic relation could be 

observed between the overall retrenchment of the Dutch student support and social 

assistance systems and the extension of free movement rights to Union citizens, Union law 

nonetheless exercised considerable influence on the roll-out and design of specific 

programmes or specific types of conditionality. Generally speaking, the case studies suggest 

that governments might resort to retrenchment when they experience budgetary pressures 

and legal strategies to ‘quarantine’ Union citizens from welfare programmes are either 

perceived too risky or have been tried but failed. This was clearly the case with respect to 

the roll-out of exportable study finance. Research also suggests, however, that the equal 

treatment of Union citizens, as a general principle of Union law, influences welfare state 

reforms beyond the immediate vicinity of judgments. Especially when legislative and 

regulative proposals are reviewed by a judicial body against European obligations, the 

principle of equal treatment can severely constrain political initiatives that seek to ‘shield’ 

welfare programmes from take-up by foreign nationals, as could be observed with respect 

to residence and language requirements in social assistance. While this is, of course, 

precisely the objective behind the principle, the legal requirement to treat Union citizens 

equally to national citizens can also favour the political ‘solution’ of making restrictive 

measures generally applicable, that is to say, applying them equally to national citizens. 

While this ‘spill over’ to national citizens may, in case, cause vehement political opposition, 

it also shows how the logic of Union law can empower domestic political actors seeking a 

general tightening of welfare reception and contribute to the general trend towards 

‘activation’ and increased conditionality in welfare states. The case studies demonstrated 

the subtle emergence of ‘bonding’ ties beyond nationality as a result: not only ‘foreigners’ 

have to show prior residence or language proficiency in order to deserve their welfare, but 

(certain groups of) nationals too. 

The Court, in other words, exercises considerable influence in all directions – 

embedding quarantining and retrenching – but not decidedly in one direction. The case 

studies rather sketch a picture of a Member State that has actively changed its terms and 

conditions of access and administrative techniques in order to adjust to the transnational 

situation in which its welfare programmes are now located while largely preserving the 

provision of non-contributory welfare to national citizens. The result is a range of dynamic 

responses that can often only be understood when taking account of the domestic 

institutional context where the law lands and its meaning is constructed, making the 

Court’s influence contingent on the domestic political, administrative and judicial process. 

In the Netherlands, this process is characterised by largely pro-active courts and a political 
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climate that is by and large committed to free movement but critical towards Union citizens’ 

access to non-contributory welfare programmes like social assistance and study finance. 

While this context allowed for an early embedding of Union citizens into non-contributory 

welfare programmes, it also meant a continuous ‘search’ for legal opportunities to limit 

their access, especially since the mid-2000s. While sometimes requiring ‘creative ‘or 

‘assertive’ interpretations of the law, however, political objectives could also be achieved by 

simply adjusting and streamlining the administrative system and by pressuring authorities 

to actually enforce existing provisions of the law. These responses and adjustments found 

confirmation from the Court, especially when it later adopted a more restrictive line of case 

law.3 While often very subtly, the case studies also demonstrate that Union law is able to 

constrain, reorient or reinforce domestic trends in welfare policies through political 

processes that take place around and against its perceived edges. 

It was argued that this interaction between the Court’s jurisprudence and Member 

State responses – as closely traced in the domestic context of the Netherlands – stimulates 

a synergy around the model of earned social citizenship. Earned social citizenship was 

defined as a concrete way of governmental intervention that requires individuals to ‘earn’ 

their social citizenship and access to the welfare system through an emphasis on their 

individual responsibility to fulfil the economic, social and cultural conditions of 

membership.4 ‘Outsiders’ from the national solidarity community are made responsible for 

‘bridging across’ and complete a probationary period of testing and trial to ascertain good 

behaviour and performance in terms of economic contribution, self-sufficiency and 

integration. Earned social citizenship, in other words, is being discovered as a distinct form 

of differentiated citizenship as a means to reconcile the institutions of European free 

movement and the nationally bounded welfare state and allocate social rights in a 

transnational polity. Its discourse and rhetoric, it appears, offer both supranational and 

domestic actors a strategic narrative about the preservation of free movement while 

simultaneously securing the protection of national solidarity bonds by placing the 

responsibility of ‘social membership’ upon mobile individuals. Adding to the larger 

literature on the concept of earned citizenship, this suggests that the interaction between 

different levels of policy-making (political and judicial) in a transnational polity like the 

European Union offers another institutional and historical context for the emergence of 

earned citizenship as a technique of government. 

The synergy around earned social citizenship finds an abstract expression at the 

EU level in the Court’s balancing exercise between the ‘constitutionalised’ status of Union 

citizenship and the (largely economic) residence conditions and exceptions once adopted 

 
3 Including Ziolkowski and Szeja, EU:C:2011:866, and Dano, ECLI:EU:C:2014:2358. 
4 This definition was inspired by a more general definition of ‘earned citizenship’, Van Houdt, Suvarierol and 
Schinkel 2011. 
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and increasingly applied by the ‘old’ Member States. While the status of Union citizenship 

allowed the Court in the ‘early days’ of its citizenship case law to protect economically 

inactive Union citizens who had demonstrated ‘worthy’ behaviour in light of the residence 

conditions, it did so by employing rhetorical concepts – ‘unreasonable burden’, ‘certain 

degree of integration’, ‘genuine link’, etc – that were abstract, but essentially contractual in 

nature. This left room for Member States to develop rules and mechanisms to include those 

citizens displaying a degree of economic, social and moral ‘worthiness’ but exclude others. 

This was clearly the case in the Netherlands, where political preferences united around the 

idea that ‘newcomers’, including Union citizens, should only be able to gradually build up 

their social rights and welfare itself was increasingly seen and policed as something that 

should be ‘deserved’. Those preferences, while abstract, found resonance, much more than 

earlier expected, in Union law and the Court’s jurisprudence, with the consequence that 

many of the policies and administrative techniques that have been constructed over time 

find their explicit justification and inspiration in the Court’s principles, concepts and 

criteria along the contours of earned social citizenship – sometimes in the form of direct 

translations. Arguably responding to a broader politicisation of free movement in the 

Union,5 the Court would later confirm the compatibility of such practices in the so-called 

Dano-line of jurisprudence and endorse the exclusion from welfare of Union citizens not 

conforming to the image of the active, self-sufficient and integrated individuals that had 

taken centre-stage in its early citizenship case law.6 

A similar trend towards earned social citizenship is observable in other Western 

European Member States. Generally speaking, we can witness a relaxation of entry 

conditions – including the abolition of compulsory registration requirements – on the one 

hand and an intensification of retrospective assessments of Union citizens claiming social 

benefits on the other. While differences will continue to exist in the strictness and 

consequences of those retrospective assessments,7 this dual development sheds light on the 

particularity of earned social citizenship in the Union. By constitutionalising the status of 

Union citizenship and, as a result, triggering the loosening and even abolition of 

administrative formalities in Member States,8 the Court has made the exercise of free 

 
5 Blauberger et al. 2018. 
6 This line of jurisprudence is ever more framed in terms of social justice by the Court itself, see Gusa, 
ECLI:EU:C:2017:1004, para. 44.  
7 It would be valuable to systematically compare and take stock of the ‘pathways’ to social citizenship in 
different Member States. Mantu and Minderhoud, for example, have comparatively explored the link between 
residence and social assistance in all EU Member States, noticing both convergence towards a more restrictive 
approach but also divergence in the application of, for example, the definition of sufficient resources and 
practices as regards the acquisition of permanent residence, S. Mantu and P. Minderhoud, ‘Exploring the Links 
between Residence and Social Rights for Economically Inactive EU Citizens’ (2019) 21 European Journal of 
Migration and Law 3, 313. 
8 At least Sweden seems to take a different path by ignoring the ‘constitutionalised’ status of Union citizenship 
and sticking to a compulsory registration system – including a prospective ‘right to reside’ assessment – with 



 

294 

 

Chapter 10: Conclusion 

movement rights highly ‘fluid’.9 Union citizens are often completely unaware of the legal 

relevance of their activities for their lawful status after crossing the internal borders of the 

European Union. Absolute certainty on the acquisition of social citizenship in another 

Member State is only provided after actually applying for social benefits or permanent 

residence status, which often involves the risk of ‘losing’ the right of residence in that 

Member State. While the importance of territorial borders has therefore greatly 

diminished within the Union and especially in the Schengen Area, we witness the 

insurrection of individual and temporal borders delimiting citizens’ transnational social 

rights. In contrast, however, to what was predicted (and criticised) about the future of 

Union citizenship more than a decade ago,10 mere time spent on another Member State’s 

territory is not enough to acquire those rights. Time, rather than being left blank, is 

conditioned upon performance that is subject to review. This is the essence of earned social 

citizenship.  

This brings us to the potential risks that earned social citizenship might carry 

within an open border regime like the European Union.11 Social citizenship, as a technique 

of decommodification of the status of individuals vis-à-vis the market, implies a decoupling 

of social security and well-being from individual performance and market value.12 Earned 

social citizenship relies on precisely the opposite logic by adopting an individualised process 

for determining the allocation of benefits and the use of market value as the principal 

determinant of worthiness for assimilation into the welfare system of the host society.13 

Making mobile Union citizens responsible for ‘earning’ their social citizenship will 

therefore empower the ‘agile and adaptable’ in a European market society,14 but obscure 

broader commodification processes15 and ignore structural features of contemporary 

 
the aim of preserving the coherence of its residence-based welfare system. While probably forming an obstacle 
to free movement in the eyes of the ECJ, having a formalised status in the Swedish population registry also 
ensures Union citizens a degree of certainty and predictability as regards their social rights that are now lacking 
in Member States where obligatory registration formalities have been abolished. To be a formalised resident in 
Sweden, the Swedish Tax Agency verifies prospectively ‘a person’s capability to continuously fulfil the 
Directive’s requirements for lawful residence for at least one year’, see Hyltén-Cavallius 2018, 139; see also 
Erhag 2016. 
9 Mostowska 2017. 
10 Somek 2007, 814.  
11 For a more positive outlook on the notion of earned social citizenship, see F. Vandenbroucke, ‘EU 
Citizenship Should Speak Both to the Mobile and the Non-Mobile European’ in R. Bauböck (ed), Debating 
European Citizenship (Cham: Springer, 2019): 211-217. 
12 Sankari and Frerichs 2016, 808-809; Lister 2002, 40.  
13 After Ahmad 2017. 
14 A. Somek, ‘Alienation, Despair and Social Freedom’ in L. Azoulai, S. Barbou des Places and E. Pataut (eds), 
Constructing the person in EU law: rights, roles, identities (Oxford: Hart Publishing, 2016): 35-54, 52; Barbou 
des Places 199. 
15 C. O'Brien, ‘I Trade, Therefore I Am: Legal Personhoods in the European Union’ (2013) 50 Common 
Market Law Review 6, 1643-1684, 1676-1681.  
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labour markets and the precarious position of migrants therein.16 Indeed, many Union 

citizens work on short-term, temporary or on-call contracts, especially in low-paid and 

low-skilled labour market sectors, which makes realising the thresholds of continuous and 

uninterrupted work for a year or lawful residence over five years difficult in practice.17 

Moreover, when receiving non-contributory welfare might result in a loss of residence, 

incentives are provided to Union citizens to postpone or avoid engagement with social 

authorities in the first place. Earned social citizenship therefore carries both the risk of 

undermining the decommodifying function of a welfare system and the principle of 

residence-based equality in the longer term. While these risks only reveal themselves on a 

small scale in present times of economic boom and low unemployment, they might very 

well change in magnitude in times of economic bust, rising unemployment and with a much 

higher percentage of Union citizens resident in other Member States than during the 

previous downturn.18  

What does the emergence of earned social citizenship tell us about the state of the 

European integration project and about the nature of the European Union as a political 

entity in relation to its subjects? Citizenship, as a technique of population management, 

always works as a vehicle for exclusion – as a ‘conspiracy against outsiders’ – and inclusion 

– offering a status of equality to ‘insiders’.19 Union citizenship, however, works not 

exclusively exclusive towards those not possessing it, i.e. Third-Country-Nationals, but 

also to some of its ‘insiders’. As the Court has made clear in Dano, Union law does simply 

not or no longer apply to those Union citizens unable to earn a right of residence in another 

Member State, instead leaving them in a legal vacuum.20 The Union relies on an inclusive 

exclusion of those citizens: their existence is somehow acknowledged by requiring national 

authorities to examine their personal circumstances, but not meeting the thresholds of 

worthy conduct allows for their social exclusion not only from their host Member State but 

also from the European integration project. While harsh as a conclusion, this might in fact 

be a very ordinary state of play for a (young) ‘federation of states’21 and make us reminiscent 

 
16 C.-U. Schierup et al., "Migration, precarity, and global governance: challenges and opportunities for labour," 
(Oxford: Oxford University Press, 2015). 
17 Research confirms that Union citizens from the ‘new’ Member States, by now largest group of migrant 
workers in the Netherlands with over 300.000 and growing, not only work more often in temporary, 
precarious and relatively low wage employment, but also show limited improvement over time compared to 
other migrant groups. Strockmeijer, Beer and Dagevos 2017.  
18 Substantive work on this manuscript was completed in April 2020 at the very start of the COVID-19 
pandemic and global lockdown. The possible consequences of the economic recession that is likely to follow 
could therefore not be taken into account. 
19 Hammar 1990. 
20 This, at least, is my interpretation of the Court’s refusal to claim jurisdiction on the applicability of the 
Charter of Fundamental rights of the European Union in that case, paras 85-92.  
21 R. Schütze, From dual to cooperative federalism: the changing structure of European law, (Oxford: Oxford 
University Press, 2009). 
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of the citizenships of early federations and empires, where significant limitations to the free 

movement and equal treatment rights continued to exist for the poor well into the 20th 

Century.22 In a way, we returned to a situation in Europe where borders are not absolute, 

but exist depending on one’s individual social status.23 What’s more, rejecting the sui 

genesis character of the European integration process and situating Union citizenship in a 

broader analytical perspective like that of earned citizenship also allows for comparison 

with other migration and free movement regimes,24 even unlikely ones as China, where 

the household registration (hukou) system probably functions as a stricter earned social 

citizenship regime in practice.25 

 In the very short term, however, the technique and effects of earned social 

citizenship will visibly manifest themselves to wider audiences in the context of the United 

Kingdom’s withdrawal from the European Union. As announced in the Withdrawal 

Agreement, the continuity of residence on the basis of a new residence status of many 

citizens – both Union citizens in the UK and British citizens in the remaining Member 

States – will depend on individual verifications of their compliance with the existing 

residence conditions under Union law, which will invariably lead to a sorting process of 

the poorest and those considered non-deserving or unable to produce proper evidence. 

Beyond its immediate departure from the Union, however, the United Kingdom has left its 

mark on the future development of Union social citizenship: in a vain attempt to prevent 

the British electorate from voting ‘leave’,26 the European Court of Justice endorsed in 2016 

the UK’s practice of applying a ‘right to reside’ test before granting Union citizens access to 

child benefit. The Commission v. UK case (2016) therefore suggests the potential 

application of earned social citizenship beyond social assistance alone to a much wider 

range of non-contributory benefits, including not only child, health and housing benefits, 

but also (future) basic income schemes.27 Rather than a temporary delay in an inevitable 

 
22 Schönberger 2007. 
23 A conclusion drawn by Wendelin after studying the nexus between residence and public aid in the Habsburg 
Empire, H. Wendelin, ‘Schub und Heimatrecht’ in W. Heindl and E. Saurer (eds), Grenze und Staat; Paßwesen, 
Staatsbürgerschaft, Heimatrecht und Fremdengesetzgebung inder östereichischen Monarchie 1750-1867 
(Wien: Bühlau, 2000): 173-343, 341. That individuals defy those personal borders in an open-border regime by 
returning after being expelled, as noted by Wendelin in his analysis (ibid), is therefore a comparable feature of 
the Union’s system and presents similar legal challenges, as becomes apparent from a recent preliminary 
question asked by the Dutch Council of State to the European Court of Justice (C-719/19), Raad van State (25 
September 2019), ECLI:NL:RVS:2019:3262.  
24 Maas 2017. 
25 C. Zhang, ‘Governing neoliberal authoritarian citizenship: theorizing hukou and the changing mobility 
regime in China’ (2018) 22 Citizenship Studies 8, 855-881; V. Kovacheva et al., ‘Comparing the development of 
free movement and social citizenship for internal migrants in the European Union and China – converging 
trends?’ (2012) 16 Citizenship Studies 3-4, 545-561. 
26 O'Brien 2017. 
27 For a  discussion on the (future) coexistence of free movement and basic income in the European Union, see 
F. Vandenbroucke, ‘Basic income in the European Union: A Conundrum rather than a Solution’ (2017) 
ACCESS EUROPE Research Paper 2017/02.   
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development towards a Union social citizenship providing for complete equality between 

nationals and newcomers from other Member States, earned social citizenship is therefore 

more likely to stay as a stable balance in the foreseeable future, magnifying its effects on 

Union citizens and welfare systems as described in this dissertation. 

 

 



 



 

Appendix A: Interviews 

 

Table 6: List of interviews conducted in the context of this dissertation 

 

Number Institution Date Format 

1 Ministry of Social 
Affairs 

23 April 2015 In person, recorded and 
transcribed 

2 Municipality  12 January 2016 In person, recorded and 
transcribed 

3 Municipality 11 January 2016 In person, recorded and 
transcribed 

4 Ministry of Social 
Affairs 

11 January 2016  In person, recorded and 
transcribed 

5 Municipality 12 January 2016 In person, recorded and 
transcribed 

6 Municipality 12 January 2016 In person, recorded and 
transcribed 

7 Municipality 13 January 2016 In person, not recorded, 
two respondents 

8 Municipality  13 January 2016 In person, recorded and 
transcribed 

9 Tweede Kamer 
(parliament) 

18 January 2016 In person, recorded and 
transcribed 

10 Ministry of Security and 
Justice 

19 January 2016 In person, recorded and 
transcribed, two 
respondents 

11 Municipality 1 February 2016   In person, recorded and 
transcribed 

12 Tweede Kamer 
(parliament) 

1 February 2016   In person, recorded and 
transcribed 

13 Immigration and 
Naturalisation Service  

9 February 2016   In person, recorded and 
transcribed 
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14 Immigration and 
Naturalisation Service 

9 February 2016   In person, recorded and 
transcribed 

15 Immigration and 
Naturalisation Service 

9 February 2016   In person, recorded and 
transcribed 

16 Municipality 10 February 2016   In person, recorded and 
transcribed 

17 Social Welfare 
Organisation 

2 March 2016 In person, recorded and 
transcribed, two 
respondents 

18 Municipality 1 March 2016 In person, recorded and 
transcribed 

19 Municipality 1 March 2016 In person, recorded and 
transcribed 

20 Ministry of Foreign 
Affairs 

1 April 2016 In person, recorded and 
transcribed, two 
respondents 

21 Ministry of Foreign 
Affairs 

1 April 2016 In person, recorded and 
transcribed 

22 Social Welfare 
Organisation 

4 July 2016 In person, recorded and 
transcribed 

23 Immigration and 
Naturalisation Service 

14 March 2017 In person, not recorded.  

24 Education Executive 
Agency 

28 March 2017 In person, recorded and 
transcribed, two 
respondents 

25 Ministry of Education, 
Culture and Science 

10 April 2017 In person, recorded and 
transcribed, two 
respondents 

26 Immigration and 
Naturalisation Service  

5 December 2017 In person, recorded and 
transcribed, two 
respondents 

27 Ministry of Education, 
Culture and Science 

5 January 2018 On phone, recorded and 
transcribed 

28 Immigration and 
Naturalisation Service 

13 June 2019 In person, not recorded, 
three respondents 
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Figure 6: Informed consent form used for interviews 

Toestemmingsformulier voor gegevensverstrekking voor het onderzoek  

 

Hierbij verklaar ik dat ik bereid ben informatie te verstrekken voor het onderzoek naar de 

effecten van uitspraken van het Europees Hof van Justitie op de toegang van EU burgers tot het 

Nederlandse verzorgingsstelsel. 

Ik heb van de onderzoeker, Dion Kramer, schriftelijke en mondelinge informatie gekregen over 

de inhoud, methode en doel van het onderzoek. Ik heb mijn vragen kunnen stellen en die zijn 

naar tevredenheid beantwoord. Ik begrijp waarover het onderzoek gaat.   

Ik stem in met deelname aan dit onderzoek en begrijp dat de gegevens uit het interview gebruikt 

zullen worden voor het onderzoek. Ik weet dat mijn deelname geheel vrijwillig is en dat ik mijn 

toestemming op ieder moment kan intrekken zonder dat ik daarvoor een reden hoef op te 

geven. 

Ik begrijp dat mijn gegevens niet aan derden worden verstrekt, en volledig anoniem en beveiligd 

worden verwerkt op de computer van de onderzoeker. Ik weet dat mijn naam en 

contactgegevens gescheiden en vergrendeld worden bewaard van de interview transcripties.   

Ik begrijp dat ik mijn vragen altijd kan stellen aan de onderzoekscoördinatoren, Prof. Dr. G. T. 

Davies (g.t.davies@vu.nl) en Dr. F. J. van Hooren (f.j.van.hooren@vu.nl).  

 

 

 

Naam:        Handtekening: 

 

 

 

Datum: 

 

 

mailto:g.t.davies@vu.nl
mailto:f.j.van.hooren@vu.nl


 



 

Appendix B: Media Analysis 

 

It made use of the newspaper database LexisNexis, searching the archives of three 

newspapers in the period 2003-2016. To cover the newspaper spectra, three newspapers 

were selected. It should be noted in advance that in contrast to media in other countries, 

newspapers in the Netherlands are moderate politically and the socio-political spectrum is 

not as clear-cut either, making the difference between popular ‘tabloid’ newspapers and the 

‘quality’ newspapers less strong. However, the selection of three national newspapers 

sought to cover the various positions on this landscape. NRC Handelsblad and the 

Volkskrant are considered as ‘quality’ newspapers, whereas the Telegraaf is considered as a 

popular ‘tabloid’. From a political perspective, NRC Handelsblad is generally ‘liberal’ in the 

Dutch sense of the word, that is politically liberal and economically conservative. The 

Volkskrant is considered ‘left-wing’ meaning politically progressive and economically to 

the left. The newspaper with the highest circulation, De Telegraaf, is considered ‘popular’ 

and politically ‘conservative’, coming closest to what would be called a ‘tabloid’ function in 

other countries.  

 In order to capture the articles most relevant for analysis, the search focused on 

several layers. First of all, results would cover all articles including national equivalents of 

the concepts of ‘welfare tourism’ and ‘welfare migration’. A second layer of results sought 

to connect a range of national benefits with keywords and actors relating to EU free 

movement, such as ‘free movement’, ‘European Court of Justice’, ‘EU citizen’ and ‘Eastern’- 

or ‘Southern European’. A third layer of results aimed for the same outcome but controlled 

for the possibility that articles did not refer to EU concepts, but rather to nationalities. In 

many articles reference is made to ‘Polish workers’ without references to their free 

movement rights under the EU. For this purpose, a third layer connected a range of 

national benefits with selected nationalities based on the ten most immigrants residing in 

the Netherlands. To narrow down the number of irrelevant results, another connector 

required the presence of words relating to the EU and migration in general. 

 

Layers Search in Boolian Terms 

1: National equivalents of the concepts of 

‘welfare tourism’ and ‘welfare migration’ 

(uitkeringstoerisme OR bijstandstoerisme 

OR welvaartstoerisme) OR 

(uitkeringsmigratie OR bijstandsmigratie 

AND Europese Unie) 

2: Connects a range of national benefits 

with a range of keywords and actors 

(sociale voorzieningen OR verzorgingsstaat 

OR bijstand OR uitkering OR zorgtoeslag 
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relating to EU free movement, such as 

‘free movement’, ‘European Court of 

Justice’, ‘EU citizen’ and ‘Eastern’- or 

‘Southern European’. 

OR huurtoeslag OR kinderbijslag OR 

studiefinanciering AND EU burger OR 

europees hof OR hof van justitie OR 

Unieburger OR vrij verkeer OR EU 

onderdaan OR Oost-Europees OR Oost-

Europese OR Oost-Europeanen OR Zuid-

Europees OR Zuid-Europeanen OR West-

Europees OR West-Europese OR West-

Europeanen 

3: Connects a range of national benefits 

with the top-ten nationalities in terms of 

group size residing in the Netherlands. It 

narrows down the number of irrelevant 

results by adding a connector that 

requires the presence of words relating to 

the EU and migration in general. 

(sociale voorzieningen OR verzorgingsstaat 

OR bijstand OR uitkering OR zorgtoeslag 

OR huurtoeslag OR kinderbijslag OR 

studiefinanciering ) AND (Pool OR Poolse 

OR Bulgaar OR Bulgaarse OR Roemeen OR 

Roemeense OR Spanjaard OR Spaans OR 

Griek OR Grieks OR Italiaans OR Italiaan 

OR Portugese OR Portugees OR Duitser 

OR Duitse OR Belg OR Belgisch OR 

Verenigd-Koninkrijk OR Brits OR Engels 

OR Hongaar OR Hongaarse AND migratie 

OR migrant OR vrij verkeer)) 

 

After initially retrieving a higher number of articles, 245 of them were manually 

selected as they related to the position of the Union citizen in the Netherlands. These 

articles were analysed per statement, categorizing its sender and its main message. If a 

nationality was mentioned, this was coded as well. When the statement concerned a 

message relating to welfare system, the benefit was mentioned as well. Although there was 

preliminary focus on mapping the debate on the access of EU citizens to the welfare state, 

grounded analysis, developing codes based on the data itself.  



 

Summary in English 

This dissertation engaged with the tension – much debated in both the political arena and 

the academic literature – between comprehensive free movement rights and national 

welfare states in the European Union. While European free movement rights and the 

special status of EU citizenship guarantee cross-border movement, residence and equal 

treatment for nationals of Member States throughout the Union, (Western European) 

Member States have shown a reluctance to open up their national welfare programmes to 

the increasing number of ‘foreign’ Union citizens. Especially contentious is the role of the 

European Court of Justice, which, as a supranational court, has been active in promoting 

cross-border welfare rights for decades: by means of a progressive interpretation of free 

movement rights, it has granted access to welfare programmes to an ever wider group of 

mobile Union citizens, both economically active and inactive. Scholars are normatively 

divided about these moves by the Court and have extensively debated its substantial effects. 

Research for this dissertation sought to engage with this debate by asking how exactly the 

free movement and citizenship rights that have been advanced by this Court affect the 

terms and conditions of access to national welfare states. What are the rights Union 

citizenship gives to mobile individuals for accessing national welfare schemes, how do these 

rights materialise at the domestic level and in what ways do these rights induce responses 

and actual changes in national welfare programmes themselves?  

In order to answer these questions, analysis moved beyond doctrinal evaluation of 

the Court’s case law and theorised and demonstrated its effects on Union citizens’ access to 

non-contributory welfare programmes and its wider effects on those programmes 

themselves. It did so by conducting long-term case studies into student support, the right 

to residence and social assistance in the Netherlands, where a dynamic pattern of responses 

to the Court’s jurisprudence could be observed. It was concluded that the Court exercises 

considerable influence but not decidedly in one direction. Union law blurred territorial 

borders around the welfare state and weakened possibilities for Member States to 

discriminate Union citizens on grounds of nationality. From a long-term perspective, it 

became clear that a Member State like the Netherlands, where national courts play an 

important role in the ‘decentralised’ enforcement of Union law, administrative formalities 

around the right of residence have been relaxed (or even abolished) and larger groups of 

previously excluded Union citizens have gained access to welfare programmes like social 

assistance and study finance. European rights are not mere pies in the sky, as suggested in 

earlier literature, but are able to actually open the gate to welfare and embed mobile Union 

citizens in the social systems of other Member States than their own.  
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However, does this process of ‘opening up’ also mean a prelude towards an 

unconditional right for Union citizens to cross-border welfare in the European Union? In 

times of political salience around the free movement of persons the Netherlands turned out 

to be able to limit – or quarantine – Union citizens’ access to welfare. The common thread 

through almost all observed responses is that the complex and ambiguous character of 

Union law offers Member States a degree of autonomy in their search for policy solutions 

for national and local political interests. Many of the principles, norms and criteria 

underpinning free movement law proved to provide some leeway to grant benefits only to 

those Union citizens who ‘deserve’ their social citizenship through a degree of economic, 

social and moral ‘worthiness’ and exclude (or quarantine) other citizens. To achieve this, 

relatively minor administrative reforms or subtle reinterpretations of Union law often 

proved sufficient. The political climate determined the degree to which the government 

was prepared to take risks in its search for ‘the limits of Union law’.  

It was only in relatively exceptional circumstances that Union law contributed to 

the retrenchment of welfare programmes with ‘spill-over’ effects on national citizens. 

These circumstances appear to be present when efforts to quarantine are considered too 

risky (or have been tried but failed) and when the imperatives of Union law can be 

strategically aligned with the position of domestic political actors, especially in the context 

of activation measures that are increasingly adopted in European welfare states. In this 

scenario, the case studies demonstrated the subtle emergence of ‘bonding’ ties beyond 

nationality alone: not only ‘foreigners’ have to show, for example, prior residence or 

language proficiency in order to deserve their welfare, but (certain groups of) nationals too. 

The dissertation concluded that this interaction between the Court’s jurisprudence 

and Member State responses – as closely traced in the domestic context of the Netherlands 

– stimulates a synergy around the model of earned social citizenship. Earned social 

citizenship was defined as a concrete way of governmental intervention that requires 

individuals to ‘earn’ their social citizenship and access to the welfare system through an 

emphasis on their individual responsibility to fulfil the economic, social and cultural 

conditions of membership. The synergy around earned social citizenship finds an abstract 

expression at the European level in the Court’s case law, ever more clearly in its more recent 

line of case law, and becomes increasingly explicit in Member State practice. The discourse 

and rhetoric of earned social citizenship, it appears, offer both supranational and domestic 

actors a strategic narrative about the preservation of free movement while simultaneously 

securing the protection of national solidarity bonds by placing the responsibility of ‘social 

membership’ upon mobile individuals. Earned social citizenship, in other words, is being 

discovered as a distinct form of differentiated citizenship as a means to reconcile the 

institutions of European free movement and the nationally bounded welfare state and 

allocate social rights in a transnational polity. 



 

Samenvatting in het Nederlands 

 

Verdiend Sociaal Burgerschap 

Vrij Verkeer, de Nationale Verzorgingsstaat en het Europees Hof van Justitie 

 

Burgers van de Europese Unie – alle personen in het bezit van de nationaliteit van één van 

de lidstaten – mogen vrij reizen en verblijven in andere lidstaten dan hun staat van 

herkomst en dienen in beginsel gelijk behandeld te worden ten opzichte van de nationale 

burgers van de lidstaat waar zij te ‘gast’ zijn. Miljoenen Unieburgers maken gebruik van 

deze rechten. Zij werken, studeren, worden verliefd, krijgen kinderen en leven simpelweg 

hun levens over de grens, vaak zelfs zonder onderworpen te worden aan fysieke 

grenscontroles en bureaucratische bemoeienis van overheidsinstanties. Zij worden hierin 

ondersteund door de hoogste rechtbank van de Unie, het Europees Hof van Justitie, die met 

zijn rechtspraak discriminerende praktijken van lidstaten veroordeelt en zo stapsgewijs de 

obstakels wegneemt voor een daadwerkelijk vrij verkeer van personen in de Europese Unie.  

Zoals echter het uittreden van het Verenigd Koninkrijke uit de Europese Unie op 

pijnlijke wijze heeft duidelijk gemaakt is het Europese vrij verkeer bepaald geen sinecure. 

Unieburgers zouden slechts migreren met als doel gebruik te maken van genereuzere 

voorzieningen elders in Europa en Europese instellingen, zoals het Hof van Justitie, zouden 

dit (al dan niet reëel bestaande) fenomeen van ‘uitkeringstoerisme’ mogelijk maken. Hoewel 

het meest in het oog springend, was deze Britse ‘strijd’ verre van uniek. Om de sociale 

solidariteit en bekostiging van hun publiek gefinancierde sociale stelsels niet in gevaar te 

brengen trachten vrijwel alle ‘oude’ en welvarende lidstaten grenzen te stellen aan de 

toegang van Unieburgers tot hun sociale voorzieningen. Dit is nauwelijks een verrassing: 

de verzorgingsstaat is immers ontstaan in het kader van de natiestaat en heeft bijgedragen 

aan zijn ontwikkeling; nationaal burgerschap biedt in beginsel de basis voor solidariteit en 

deelname in de welvaart binnen de staat.  

In het licht van deze confrontatie tussen Europees vrij verkeer en nationaal 

afgebakende verzorgingsstaten speelt het Europees Hof van Justitie een cruciale rol: over 

de afgelopen decennia heeft deze supranationale rechtbank groeiende groepen mobiele 

Unieburgers – economisch actieve en inactieve – toegang verleend tot sociale 

voorzieningen zoals de bijstand of de studiefinanciering. Deze als ‘activistische’ beoordeelde 

houding van het Hof leidde niet alleen tot verdeelde politieke reacties, maar ook tot een 

normatief debat in de academische literatuur. Sociale rechten, zo meent het ene kamp, 

geven inhoud aan Unieburgerschap en beschermen Unieburgers in een geliberaliseerde, 

‘grenzeloze’ Europese markt.  Maar door simpel ‘mee te liften’ op nationale 
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verzorgingsstelsels, zo werpt het andere kamp tegen, riskeert het Hof de basis voor sociale 

solidariteit binnen lidstaten te ondermijnen zonder daar (als rechtbank!) een Europees 

alternatief voor te kunnen bieden.   

Het onderzoek voor dit proefschrift werd gedreven door het verlangen een zinnige 

bijdrage te leveren aan dit debat door niet alleen theoretisch en juridisch onderzoek te 

verrichten naar de rechtspraak van het Hof, maar ook op systematische wijze de 

daadwerkelijke invloed op de sociale voorzieningen op het niveau van de lidstaat te 

analyseren. De volgende onderzoeksvragen stonden daarom centraal: hoe beïnvloeden het 

recht op vrij verkeer en Unieburgerschap – zoals geïnterpreteerd door het Hof van Justitie 

in zijn rechtspraak – de toegangsvoorwaarden tot de nationale verzorgingsstelsels? Welke 

sociale rechten biedt het Unieburgerschap, hoe landen deze rechten op lidstaatniveau en op 

welke manieren stimuleren deze rechten reacties en werkelijke veranderingen in de 

nationale sociale voorzieningen? Wat gebeurt er, met andere woorden, wanneer een 

supranationale rechtbank zoals het Europees Hof grensoverschrijdende sociale rechten 

bevordert binnen een gelaagd politiek systeem als de Europese Unie?   

 

Theoretisch Kader 

Het tweede hoofdstuk voorzag in een theoretisch en conceptueel kader om de complexe 

interacties tussen nationale verzorgingsstaten en Europese integratie te duiden. De 

toegevoegde waarde van het promotieonderzoek, zo werd beargumenteerd, zat in de 

systematische en multidisciplinaire studie naar de lange termijn effecten van vrij 

verkeersrechten op drie analytische niveaus: een juridische evaluatie van het Unierecht en 

de rechtspraak van het Hof, de binnenlandse reacties op het Unierecht in het kader van de 

verzorgingsstaat, en de uitkomst van dit aanpassingsproces zoals dit materialiseert in 

concrete rechten en administratieve technieken waarmee Unieburgers worden ‘ingesloten’ 

of ‘uitgesloten’ van nationale sociale voorzieningen.  

Ter inleiding werd eerst het bredere academisch debat rondom de impact van 

Europese integratie op de nationale verzorgingsstaat geschetst. Het hoofdstuk besprak de 

rechten, plichten ‘saamhorigheidsrelaties’ die gekoppeld zijn aan (nationaal) sociaal 

burgerschap en de spanning die dit oplevert met de rechten, vrijheden en aspiraties die 

gekoppeld zijn aan Unieburgerschap, te weten grensoverschrijding, verblijf in het 

buitenland en een recht op non-discriminatie op grond van nationaliteit. Het hoofdstuk 

vervolgde met een theoretische duiding van het Europees Hof van Justitie als de 

voornaamste institutionele actor in de toekenning van sociale rechten aan mobiele 

Unieburgers. Dit diende een tweeledig doel: het scheppen van een context voor de 

juridische evaluatie van zijn jurisprudentie (in hoofdstuk 5) en het theoretiseren van het 

speciale karakter van juridische rechtsvorming (judicial law-making) in de Europese Unie. 

Voortbouwend op een bredere literatuurstudie naar dit proces van ‘juridische 
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Europeanisering’ werd hierna een analytisch kader ontwikkeld om het specifieke proces te 

bestuderen waarmee de transnationale sociale rechten – verleend door het Hof – ‘neerdalen’ 

op lidstaatniveau en reacties en aanpassingen stimuleren binnen de verzorgingsstaat. Dit 

kader was gestoeld op een theoretisering van: (1) de institutionele factoren (of context) die 

de binnenlandse ontvangst en werking van het Unierecht bepalen (2) de reeks van 

strategieën die lidstaten beschikbaar staan om juridisch te reageren op het Unierecht; en (3) 

de wijze waarop deze binnenlandse factoren en strategische reacties zich vertalen in 

daadwerkelijke aanpassingen van de inhoud en voorwaarden van sociale voorzieningen.  

De uitkomst van dit proces van ‘juridische Europeanisering’ van nationale 

verzorgingsstelsels, zo werd ten slotte betoogd, is een synergie tussen de jurisprudentie van 

het Hof van Justitie en lidstatelijke praktijk rond het model van verdiend sociaal 

burgerschap. Dit model, welke grotendeels voortbouwt op de bredere (rechts)sociologische 

literatuur over earned citizenship, omvat het idee dat de collectieve solidariteit beschermd 

kan worden door van individuen buiten de nationale gemeenschap een 

‘overbruggingsinspanning’ te verlangen alvorens toegang te verwerven tot het 

solidariteitscollectief. Van ‘buitenstaanders’ wordt daarmee verwacht dat zij gedurende een 

‘proefperiode’ voldoen aan een reeks sociaaleconomische en morele vereisten – o.a. 

economische participatie, zelfvoorzienendheid en actieve re-integratiehouding – om hun 

sociaal burgerschap te verdienen. Binnen de context van de Europese Unie wordt verdiend 

sociaal burgerschap dus ontdekt als een bestuurlijke techniek – een concrete wijze van 

ingrijpen op het niveau van de bevolking – om de instituties van Europees vrij verkeer en 

de nationale verzorgingsstaat met elkaar te verzoenen.  

 

Methode 

Onderzoek vond plaats middels (1) een juridische analyse van het Unierecht en de 

jurisprudentie van het Hof van Justitie en (2) een empirische analyse van de (lange termijn) 

invloed van vrij verkeers- en burgerschapsrechten op de studiefinanciering, 

verblijfsrechten en sociale bijstand in Nederland. Hoofdstuk 3 lichtte deze methodologische 

keuzes toe door een uitleg te geven van de juridische (of ‘doctrinaire’) methode voor 

rechtswetenschappelijk onderzoek en de sociaalwetenschappelijke onderzoeksstrategie en 

– methodologie die werd toegepast om binnenlandse reacties te traceren (case studies met 

gebruik van process-tracing op basis van een scala aan primaire bronnen waaronder 

interviews). Het hoofdstuk sloot af met een reflectie op zowel mijn rol als onderzoeker als 

de uitdagingen van dit ‘multidisciplinaire’ onderzoek.  

Hoofdstuk 4 lichtte de keuze voor onderzoek naar de Nederlandse 

verzorgingsstaat toe door de verwachting uit te spreken een breed spectrum aan actieve 

politieke, administratieve en juridische reacties op het Unierecht te vinden. Deze 

verwachting was gestoeld op de (wellicht unieke) Nederlandse institutionele context, welke 
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gekenmerkt wordt door een combinatie van uiterst actieve en ‘Uniegezinde’ nationale 

rechters die de naleving met het Unierecht afdwingen en de pragmatische bestuurlijke 

houding ten aanzien van de inhoud van het Europees recht bij het nastreven van (nationale) 

politieke doelstellingen. De spanning tussen Unierecht en nationale politiek omtrent het 

‘in goede banen leiden’ van het vrij verkeer werd met name ontketent gedurende de 

afgelopen twintig jaar, waarin een groeiend aantal Unieburgers naar Nederland migreerde 

terwijl de sociale voorzieningen – bijstand maar zeker ook de studiefinanciering – onder 

druk kwamen te staan door de economische crisis van 2008 en de daarmee gepaard gaande 

bezuinigingscultuur.  

 

De Rechtspraak van het Hof 

Hoofdstuk 5 analyseerde de ontwikkeling van het Europees recht en de jurisprudentie van 

het Hof van Justitie ten aanzien van transnationale sociale rechten van Unieburgers. Het 

beeld dat naar voren komt over EU sociaal burgerschap, zo werd betoogd, manifesteert zich 

steeds meer als een specifieke vorm van verdiend burgerschap.  

In de beginstadia van Europese integratie werd de spanning tussen vrij verkeer en 

de afgebakende verzorgingsstaat verzoend door slechts sociale rechten toe te kennen aan 

die personen die ‘reëel en daadwerkelijk’ deelnemen aan het economisch leven van hun 

gastlidstaat of een uitzicht daarop hebben. Unieburgers die economische activiteiten 

ontplooien in de vorm van arbeid in een andere lidstaat en hierdoor bijdragen aan sociale 

en fiscale stelsel verdienen hiermee sociale steun in die lidstaat. Een algemeen verblijfsrecht 

– onafhankelijk van economische activiteit – werd slechts toegekend aan alle Unieburgers 

in de vroege jaren negentig. Economisch inactieve burgers dienen wel over ‘voldoende 

middelen van bestaan’ en een zorgverzekering te beschikken om te voorkomen dat zij een 

‘onredelijke belasting’ op de publieke middelen van de gastlidstaat zouden vormen.  

Unieburgerschap, een noviteit uit het Verdrag van Maastricht (1992), inspireerde 

het Hof om rond de eeuwwisseling lidstaten tot de orde te roepen die deze economische 

voorwaarden op een (te) rigide wijze toepasten op Unieburgers die een beroep deden op de 

sociale voorzieningen. Het Unierechtelijke evenredigheidsbeginsel schoot deze 

Unieburgers te hulp. Nader bezien waren deze vroege burgerschapszaken echter niet al te 

ruimhartige voorbodes van een transnationaal sociaal burgerschap. De retorische 

concepten die het Hof gebruikte om de relatie tussen Unieburgers en hun gastlidstaat uit te 

drukken - ‘een bepaalde mate van financiële solidariteit’, ‘en onredelijke belasting van de 

openbare middelen’ en een ‘reële band met de samenleving’, etc. – waren fundamenteel van 

contractuele aard en kwamen in feite neer op een (hyper)geïndividualiseerde beoordeling 

van de relatie tussen Unieburger en haar gastlidstaat; zij benadrukten zowel het gesloten 

karakter van het nationale solidariteitscollectief en de mogelijkheid van individuele 

Unieburgers om middels een overbruggingsinspanning lid te worden van dit collectief. De 
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Burgerschapsrichtlijn uit 2004 formaliseerde deze logica van verdiend sociaal burgerschap 

in secundaire wetgeving door de factor tijd toe te voegen in de verwerving van sociale 

rechten: Unieburgers kunnen middels economische activiteit en zelfvoorzienendheid hun 

sociaal burgerschap in een andere lidstaat verwerven in de vorm van ‘getrapte’ toegang tot 

de sociale voorzieningen met als ultieme bevestiging een duurzaam verblijfsrecht.  

Hoofdstuk 5 beargumenteerde uitgebreid dat vanuit het perspectief van verdiend 

sociaal burgerschap de recente, meer restrictieve uitspraken van het Hof van Justitie 

daarom geen radicale onderbreking vormen van de vroege burgerschapsjurisprudentie. 

Haar eerdere jurisprudentie had lidstaten beleidsruimte geboden om nationale 

mechanismen van insluiting en uitsluiting tegenover individuele Unieburgers te 

ontwikkelen en in essentie bekrachtigde het Hof deze bestuurlijke praktijken. De 

veelbesproken Dano-lijn expliceerde en moraliseerde het model van verdiend sociaal 

burgerschap als een techniek van uitsluiting in plaats van insluiting: mobiele Unieburgers 

die niet hun ‘proeftijd’ wisten te doorstaan – omdat zij niet gezagsgetrouw, zelfvoorzienend 

of actief bezig waren met hun ‘integratie’, in tegenstelling tot de protagonisten uit de vroege 

burgerschapsjurisprudentie – verdienden het niet om rechtmatig verblijf af te dwingen en 

daarmee aanspraak te maken op sociale rechten in hun gastlidstaat.  

 

Unierecht en de Nederlandse Studiefinanciering 

Hoofdstuk 6 is het eerste hoofdstuk dat empirisch ingaat op de binnenlandse reacties op de 

jurisprudentie van het Hof van Justitie in de Nederlandse verzorgingsstaat. Met name door 

zijn uiterst actieve nationale rechters was Nederland al onderworpen aan de autoriteit van 

het Hof van Justitie sinds de invoering van de basisbeurs met de Wet op de 

Studiefinanciering in 1986. Bovendien kent Nederland sinds de eeuwwisseling een 

ongekende groei in het aantal buitenlandse studenten terwijl het Nederlandse onderwijs- 

en studiefinancieringsstelsel vanaf de economische crisis van 2008 onder grote spanning 

kwam te staan. Tegelijkertijd etaleert deze geschiedenis zowel de transformerende werking 

van het Unierecht als het blijvend potentieel voor lidstaten en om hun politieke voorkeuren 

en ambities te realiseren.  

Het werd duidelijk dat de Hof-jurisprudentie de Nederlandse studiefinanciering 

sinds de vroege jaren negentig heeft geopend voor groeiende categorieën studenten uit 

andere EU lidstaten. Dit ging onder andere om de familieleden van in Nederland werkende 

Unieburgers, EU studenten die zelf (parttime) werken en EU studenten die langer dan vijf 

jaar in Nederland verblijven. Bovendien dwong het Hof de Nederlandse overheid een 

speciale toelage voor alle in Nederland studerende Unieburgers in het leven te roepen. 

Toen, in een later stadium, deze toegangsrechten politiek onder druk kwamen te staan 

bleek de Nederlandse overheid in staat haar eigen politieke voorkeuren grotendeels te 

realiseren. Door het studiefinancieringsstelsel subtiel aan te passen kon de eerder 
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ingevoerde vergoeding voor Unieburgers worden afgeschaft en door het Unierecht 

assertief te interpreteren en zo nu en dan de grenzen van het recht op te zoeken werden de 

implicaties van het Unierecht verzacht en de toegang van EU studenten tot de 

studiefinanciering beperkt. Nederland slaagde er zelfs in om – ondanks eerdere 

Unierechtelijke belemmeringen – haar politieke ambitie te realiseren en de 

studiefinanciering algemeen ‘meeneembaar’ naar het buitenland te maken. Hierbij werd wel 

de keuze gemaakt om nationaliteit te laten varen als onderscheidend criterium voor sociale 

steun met als gevolg dat ook studenten met de Nederlandse nationaliteit kunnen worden 

uitgesloten. Een inclusiever pallet aan persoonlijke omstandigheden – met name verblijf en 

economische activiteit, maar ook Nederlandse taalvaardigheid en opleiding – bepaalt nu de 

toegang tot de meeneembare Nederlandse studiefinanciering. 

 

Sociale Bijstand en het Verblijfsrecht 

In tegenstelling tot de vaak snelle en assertieve reacties op Unierecht met betrekking tot de 

Nederlandse studiefinanciering, kent het Nederlandse aanpassingsproces ten aanzien van 

de sociale bijstand eerder een evolutionair karakter. Hoofdstuk 7 is speciaal gewijd aan de 

belangrijkste reden voor dit langzame veranderingspatroon: de bureaucratische relatie 

tussen de administratieve vaststelling van het verblijfsrecht van Unieburgers en hun recht 

op sociale bijstand. Om deze relatie te duiden werden drie ‘ideaaltypische’ administratieve 

modellen ontwikkeld (form, signal en delegation) met als doel inzicht te geven in de 

bureaucratische aanpassing en beleidskeuzes in verschillende lidstaten.   

 Vaste jurisprudentie van het Hof stelt dat Unieburgers een onafhankelijke status 

genieten die rechtstreeks uit het Unierecht voortvloeit. Het verblijfsrecht mag daarom niet 

door lidstaten worden beperkt middels ‘administratieve formaliteiten’ zoals 

verblijfsdocumenten en registratieverplichtingen. Door deze jurisprudentie, zo werd 

betoogd, wordt het lastig voor lidstaten om traditionele technieken van migratiebeleid te 

handhaven. Hoewel Nederland eerst krampachtig vasthield aan formele documentatie 

voorafgaand aan verblijf (conform een form model), besloot Nederland de meldplicht bij 

de Immigratiedienst en daaraan gekoppelde documentatie af te schaffen. Voortaan zou het 

verblijfsrecht alleen worden vastgesteld wanneer Unieburgers via ‘signalen’ zoals een 

bijstandsaanvraag op de radar komen van de Immigratiedienst (conform een signal model). 

Hoewel Nederland – in het licht van de recente restrictieve rechtspraak van het Hof van 

Justitie – heeft geprobeerd de vaststelling van het verblijfsrecht te delegeren aan gemeenten 

(conform een delegation model), hebben Nederlandse rechters daar een stokje voor 

gestoken: gemeenten zijn als uitvoerders van de bijstand niet bevoegd het 

vreemdelingenrecht uit te voeren.  

De afschaffing van registratie- en documentatieverplichtingen is een grote stap in 

de ‘constitutionalisering’ van Europese vrij verkeersrechten. Dit is niet alleen 
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buitengewoon interessant vanwege de duidelijke invloed van het Hof van Justitie op de 

bureaucratische organisatie van lidstaten, maar ook omdat het een belangrijke stap vormt 

richting de opkomst van verdiend sociaal burgerschap in de administratieve praktijk. Door 

niet langer van Unieburgers voorafgaand aan hun verblijf formele registratie en 

documentatie te vereisen worden Unieburgers direct geïncorporeerd in de administratieve 

structuren van de verzorgingsstaat op basis van hun nationaliteit. Door hetzelfde systeem 

blijft echter ook de daadwerkelijke verblijfsstatus van Unieburgers onbekend; deze wordt 

immers pas vastgesteld wanneer Unieburgers een beroep doen op de bijstand of duurzaam 

verblijf aanvragen. Op dat moment vindt een retrospectieve verificatie plaats over 

voorafgaande periodes van verblijf met als gevolg dat Unieburgers hun verblijfsrecht 

kunnen verliezen en Nederland dienen te verlaten. In plaats van burgerschap als een status 

met rechten voor de eigenaar zien we Unieburgerschap als status met een ‘proeftijd’. Sociale 

aanspraak is voorwaardelijk op grond van een gezaghebbende beoordeling van 

daadwerkelijke gedrag over voorafgaande periodes van verblijf.  

 

Unierecht en de Nederlandse Bijstand 

Hoofdstuk 8 vervolgde het onderzoek door te vragen hoe de sociale rechten van 

Unieburgers zijn ‘neergedaald’ in het Nederlandse bijstandsstelsel en of die rechten ook 

reacties en aanpassingen hebben ontlokt die het algemene recht op bijstand (voor eenieder) 

deden veranderen. Het hoofdstuk traceerde daarom de ontwikkeling van het geheel aan 

regels dat Unieburgers toegang verleent tot de Nederlandse bijstand, inclusief de 

verkrijging van het duurzaam verblijfsrecht, en evalueert de specifieke rol van Unierecht 

binnen de algemene hervormingen van de bijstand.  

Wederom speelden nationale rechters een cruciale rol in het geleidelijk openen 

van het bijstandsstelsel voor groeiende groepen Unieburgers sinds eind jaren tachtig. Dit 

ging met name om Unieburgers met arbeid in deeltijd of met inkomsten onder het 

minimumloon. Bovendien dwong de Europese Commissie Nederland in 2003 om te 

voldoen aan de Grzelczyk uitspraak van het Hof: (op papier) verkregen economisch 

inactieve Unieburgers daarmee een mate van toegang tot de bijstand. De implementatie 

van de Burgerschapsrichtlijn in 2006 verzekerde weliswaar de toegang tot de sociale 

bijstand voor werkloze en duurzaam verblijvende Unieburgers, maar werd door de 

Nederlandse wetgever ook aangegrepen om gemeenten de mogelijkheid te geven 

kortverblijvende en werkzoekende Unieburgers uit te sluiten van de bijstand. Een 

verandering in politiek en economisch klimaat leidde rond 2011 tot een actielijstje om 

‘bijstandstoerisme’ te voorkomen en de sociale uitgaven aan Unieburgers te beperken. Deze 

acties waren met name gericht op een effectievere en strengere vaststelling van het 

verblijfsrecht – met een snelle stijging in het aantal verblijfsbeëindigingen als gevolg: van 

20 in 2012 naar 680 in 2016 – maar bijvoorbeeld ook op de handhaving van het 
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‘woonplaatscriterium’ en een nog in te voeren taaleis. De rol van Unierecht in de invoering 

van deze taaleis was een interessante: om (onder meer) te voldoen aan het Unierechtelijke 

verbod op nationaliteitsdiscriminatie werd deze taaleis algemeen toepasselijk gemaakt. Ook 

bijstandsgerechtigden met de Nederlandse nationaliteit dienen de Nederlandse taal 

voldoende te beheersen om hun bijstandsuitkering te verdienen in het kader van een 

‘activerende’ verzorgingsstaat.  

Het totale beeld dat in de loop der tijd is ontstaan binnen de Nederlandse 

regelgeving en administratieve praktijk is er een van verdiend sociaal burgerschap. 

Unieburgers zijn geïsoleerd van de bijstand gedurende de eerste drie maanden van hun 

verblijf, maar beginnen daarna een ‘proeftijd’ waarbij het recht op bijstand afhankelijk is 

van economische activiteit en zelfredzaamheid. Tijdens deze periode kunnen zij weliswaar 

een beroep doen op de bijstand, maar riskeren hiermee het verlies van verblijfsrecht. 

Unieburgers die een parttime baan behouden – 40 procent van de normale arbeidstijd of 50 

procent van het minimumloon – of een jaar lang ononderbroken hebben gewerkt zijn 

normaal gesproken veilig, maar diegene met doorbroken werkhistorie of zonder middelen 

van bestaan lopen een hoog risico hun verblijfsrecht te verliezen. De ‘glijdende 

bijstandsschaal’, een Nederlands vertaling van de Hof-jurisprudentie aangaande 

economische inactieve Unieburgers, werd gepresenteerd als het beleidsvoorbeeld bij 

uitstek waarbij Unieburgers middels economische zelfredzaamheid hun toegang tot de 

bijstand kunnen ‘verdienen’. Ook een verandering in de administratieve praktijk met 

betrekking tot de verwerving van het duurzaam verblijfsrecht toont de trend naar verdiend 

sociaal burgerschap. Voor 2015 toetsten Nederlandse autoriteiten alleen feitelijk verblijf in 

Nederland, maar vanaf 2015 moeten Unieburgers voor ieder afzonderlijk jaar aantonen een 

economisch inzetbare, zelfvoorzienende en ordelievende individu te zijn voordat het 

duurzaam verblijfsrecht – en daarmee onvoorwaardelijke toegang tot de bijstand – verdiend 

kan worden.  

  

Conclusie 

Wat is de invloed van het recht op vrij verkeer en Unieburgerschap – zoals geïnterpreteerd 

door een supranationale rechtbank als het Hof van Justitie – op nationale sociale 

voorzieningen als bijstand en studiefinanciering? Deze invloed is groot, zo werd betoogd 

in dit proefschrift: het Unierecht heeft de territoriale grenzen rondom de verzorgingsstaat 

grotendeels vervaagd en de mogelijkheden voor lidstaten om te discrimineren op grond 

van nationaliteit tegen Unieburgers aanzienlijk verzwakt. Gezien over een lange tijdspanne 

is het duidelijk dat in een lidstaat zoals Nederland, waar nationale rechtbanken een 

belangrijke rol spelen in de ‘gedecentraliseerde’ handhaving van Unierecht, administratieve 

formaliteiten aangaande het verblijfsrecht zijn versoepeld (zelfs afgeschaft) en steeds 

grotere groepen voormalig buitengesloten Unieburgers toegang hebben verkregen tot 
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sociale voorzieningen als de bijstand en de studiefinanciering. Europese rechten zijn, met 

andere woorden, niet slechts luchtkastelen, zoals gesuggereerd in de literatuur, maar 

openen daadwerkelijk de poort naar het verzorgingsstelsel in een andere lidstaat.     

Betekende dit proces een opmaat naar een onvoorwaardelijk recht op 

grensoverschrijdende sociale rechten binnen de Europese Unie? In tijden van politieke 

spanning omtrent het vrij verkeer van personen bleek Nederland in staat de toegang van 

Unieburgers te beperken. De rode draad in vrijwel alle geobserveerde reacties is dat het 

complexe en ambigue karakter van het Unierecht lidstaten een mate van autonomie geeft 

in hun zoektocht naar beleidsoplossingen voor nationale en lokale politieke belangen. Veel 

rechtsbeginselen, normen en criteria staan het lidstaten toe om alleen voorzieningen toe te 

kennen aan Unieburgers die op een bepaalde wijze – met name sociaaleconomisch – hun 

sociale burgerschap verdienen en anderen uit te sluiten. Hiervoor bleken vaak relatief 

beperkte administratieve hervormingen of subtiele interpretatiewijzingen voldoende. Het 

politieke krachtenveld bepaalde de mate waarin de regering bereid bleek risico’s te nemen 

in de zoektocht naar ‘de grenzen van het (Unie)recht’. 

Het is slechts in uitzonderlijke gevallen dat het Unierecht daadwerkelijk bijdroeg 

aan bezuinigingen op de sociale voorzieningen. Deze omstandigheden lijken zich slechts 

voor te doen wanneer pogingen tot uitsluiting van Unieburgers falen of Unierechtelijke 

verplichtingen op één lijn liggen met de voorkeuren van binnenlandse (politieke) actoren. 

In dit scenario worden de sociale voorzieningen weliswaar inclusiever – ze zijn niet langer 

gemarkeerd door nationaliteitslijnen – maar ze worden strenger, of minder genereus, voor 

eenieder, inclusief nationale burgers. 

De interactie tussen de jurisprudentie van het Hof en de reacties binnen lidstaten 

– zoals nader bestudeerd in Nederland – stimuleert een synergie rond het model van 

verdiend sociaal burgerschap. De retoriek van verdiend sociaal burgerschap biedt 

supranationale en binnenlandse actoren een strategisch narratief om zowel het vrij verkeer 

als de nationale solidariteit voor de verstrekking van sociale voorzieningen in stand te 

houden door de verantwoordelijkheid van sociaal lidmaatschap bij de ‘buitenstaander’ te 

plaatsen. Verdiend sociaal burgerschap biedt een stabiele balans om de instituties van vrij 

verkeer en nationaal afgebakende verzorgingsstaten met elkaar te verzoenen binnen de 

Europese Unie. Het proefschrift toont dus aan dat de bestuurlijke techniek van verdiend 

sociaal burgerschap kan ontstaan binnen een meerlagig politiek systeem als de Europese 

Unie, waar nationale verzorgingsstelsels zijn gesitueerd binnen een grensvrij territorium 

met vergaande vrij verkeersrechten voor haar burgers. Deze constellatie riskeert echter wel 

een ondermijning van de decommodificerende werking van de verzorgingsstaat en 

daarmee een grotere afhankelijkheid van burgers van de (arbeids)markt. Ook betekent het 

een terugkeer naar een Europa waarin grenzen weliswaar niet absoluut zijn, maar bestaan, 

of beter, ontstaan naar gelang iemands individuele sociale status. De effecten hiervan zijn 
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momenteel op kleine schaal (vaak op lokaal niveau) te aanschouwen, maar zullen 

waarschijnlijk duidelijker worden met de afwikkeling van ‘Brexit’ en de economische 

nasleep van de COVID-19 pandemie.    
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