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1. Introduction

Country of Origin Information (COI) is essential in the assessment of the need for 
international protection. The European Court of Human Rights (ECtHR) has developed 
standards with regard to the use of Country of Origin Information in its case law under 
Article 3 of the European Convention of Human Rights (ECHR).1 These standards apply to 
the use of Country of Origin Information by the authorities of the State parties. However, 
they are also applicable to the assessment of the situation in a country of origin by the ECtHR 
itself, when it decides whether an expulsion or extradition will violate Article 3 ECHR. 

This article focuses on two questions. First, it will examine which standards the ECtHR has 
laid down regarding (i) the collection of Country of Origin Information, (ii) the assessment 
of the reliability of Country of Origin Information and (iii) the process of determining the 
weight to be attached to Country of Origin Information for the actual assessment of the risk 
of an Article 3 EHCR violation. Second, it will assess whether the ECtHR complies with these 
standards in its own case law. The analysis of the ECtHR’s case law in this article will show 
that the ECtHR does not apply its own standards in a transparent and consistent manner. 
This raises questions as to the quality of the ECtHR’s assessment of the risk of a violation of 
Article 3. 

The article will first make some general remarks regarding the standard and burden of 
proof and the evaluation of evidence by the ECtHR (Section 2). Section 3 will explain how 
the ECtHR cases were selected and analysed for the purpose of this article. Sections 4, 5 
and 6 will establish which standards the ECtHR has set with regard to the use of Country 
of Origin Information and whether the ECtHR complies with these standards in its own 
rulings. Section 4 will address the collection of Country of Origin Information by the Court. 
It will provide insight into what Country of Origin Information is considered to be useful 
by the ECtHR in its assessment. Section 5 analyses how the ECtHR assesses the reliability 
of Country of Origin Information. This analysis will focus both on the consistency and the 
transparency of the ECtHR own assessment of Country of Origin Information. Section 6 will 
discuss the Courts process of determining the weight to be attached to COI and deciding on 
the legal implications of the available Country of Origin Information with regard to the issues 
raised in a particular case.

2. Legal context

Country of Origin Information is defined as information regarding the human rights and 
security situation in the applicant’s country of origin or a third country which serves to 

1  Article 3 of the ECHR reads ‘No one shall be subjected to torture or to inhuman or degrading treatment or 
punishment.’



88

Country of Origin Information

support the assessment of claims to refugee status or other forms of international protection.2 
When ruling on possible violations of Article 3 ECHR, the ECtHR examines the foreseeable 
consequences of a removal of an applicant to a country of destination.3 The ECtHR considers 
these foreseeable consequences in light of the general situation in the country of destination 
as well as the applicants’ personal circumstances.4 In its assessment of the general situation in 
the proposed receiving country or the situation of a particular group of persons, the ECtHR 
relies heavily on Country of Origin Information. 

This section will briefly sketch the legal context in which the ECtHR uses Country of 
Origin Information. It will address the standard and burden of proof and the way the ECtHR 
assesses evidence in expulsion and extradition cases concerning Article 3 ECHR. 

2.1 Risk assessment

In cases where an applicant claims that his expulsion or extradition would violate Article 3 
ECHR, the ECtHR assesses whether there are substantial grounds for believing that there is a 
real risk of torture or inhuman or degrading treatment or punishment. In extreme cases the 
general situation of violence in a country of destination will be of a sufficient level of intensity 
as to entail that any removal to it would necessarily breach Article 3 of the Convention.5 The 
Court decides whether this level of intensity is met on the basis of COI. 

The protection of Article  3 of the Convention also enters into play when the applicant 
establishes that he is a member of a specific group and that this group is systematically 
exposed to a practice of ill-treatment. The ECHR will determine this in light of the applicant’s 
account and the COI on the situation in the country of destination with respect to the group 
in question.6 

If the ECtHR finds that the general situation in the applicant’s country of origin or his 
belonging to a specific group do not lead to a risk of a violation of Article 3 ECHR, the Court 
will proceed to assess the personal circumstances of the case. The applicant needs to show the 
existence of special distinguishing features in order be protected by Article 3 ECHR.7 In this 
context the ECHR relies on COI as well as information on the individual applicant (including 
statements and documents), which are compared and weighed. 

2  ACCORD, ‘Researching Country of Origin Information, Training Manual, 2013 edition’ (November 2013) 12 
and 31.

3  An applicant might not necessarily face expulsion to his or her country of origin. The expulsion might also 
be planned to a third country, where the applicant has previously resided or travelled through. Therefore, the 
ECtHR refers to the country of destination rather than country of origin.

4  Vilvarajah and others v. United Kingdom App Nos 13163/87, 13164/87, 13165/87, and 13448/87 (ECtHR, 30 
October 1991) para. 108.

5  Sufi and Elmi v. United Kingdom App Nos 8319/07 and 11449/07 (ECtHR, 28 June 2011) paras 218 and 248.
6   Salah Sheekh v. Netherlands App No 1948/03 (ECtHR, 11 January 2007) para. 148; Saadi v. Italy App No 

37201/2006, (ECtHR, 28 February 2008) para. 132; NA v. United Kingdom App No 25904/07 (ECtHR, 17 July 
2008) para. 117.

7   Vilvarajah (n 4) paras 111–112; NA (n 6) paras 114–117.
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2.2 Burden of proof

The applicant has to adduce, to the greatest extent possible, material and information capable 
of proving that there are substantial grounds for believing that there is a real risk of a violation 
of Article 3 ECHR.8 S/he has to provide consistent and credible statements. Furthermore, the 
applicant will have to provide documentary evidence where this can reasonably be expected. 
The documentary evidence will usually include Country of Origin Information that supports 
the applicants’ claim of a violation of Article 3 ECHR. Where the applicant establishes an 
arguable claim, it is for the Government to dispel any doubt about it by providing its own 
documentary evidence.9

2.3 The ECtHR’s assessment of evidence

The ECtHR will decide on a real risk of ill-treatment in light of all the material placed before it 
by the applicant as well as by the expelling Government. If necessary, the ECtHR will include 
in its decision material obtained proprio motu.10 According to the Rules of Court, the ECtHR 
may, at the request of a party or of its own motion, adopt any investigative measure which it 
considers capable of clarifying the facts of the case.11 The ECtHR may, inter alia, invite the 
parties to produce documentary evidence and decide to hear as a witness or expert or in any 
other capacity any person whose evidence or statements seem likely to assist it in carrying 
out its tasks.12 

If the applicant adduces evidence capable of proving that there are substantial grounds for 
believing that there is a real risk of treatment contrary to Article 3 ECHR and the government 
has not been able to dispel any doubt, the Court finds it necessary to conduct a full investigation 
into the foreseeable consequences of a removal of an applicant to the receiving country.13 

As the situation in a country of destination may change over the course of time, a ‘full and 
ex nunc assessment’ is called for by the ECtHR. If the applicant has not been expelled, the 
material point in time will be that of the Court’s consideration of the case. In case the applicant 
has been expelled, the existence of the risk must be assessed primarily with reference to those 
facts which were known or ought to have been known to the Contracting State at the time of 
the expulsion.14

8   Said v. Netherlands App No 2345/02 (ECtHR, 5 July 2005) para. 49; Saadi (n ), para. 129; NA (n 6) para. 111.
9   NA (n 6) para. 111; Sufi and Elmi (n 5) para. 214.
10   Cruz Varas v. Sweden, App No. 15576/89 (ECtHR, 20 March 1991) para. 75; Ireland v. the United Kingdom (1978) 

Series A no. 25, p. 64, para. 160.
11   Rule A1.
12   Generally, the ECtHR does not hear expert witnesses.
13   Vilvarajah (n 4) para. 108; NA (n 6) para. 113.
14   Vilvarajah (n 4) para. 107; Salah Seekh (n 6), para. 136.
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The ECtHR has in its case law set out standards with regard to the collection and 
assessment of Country of Origin Information.15 Sections 4, 5 and 6 will discuss these standards 
and analyses on the basis of the ECtHR’s case law whether the ECtHR complies with these 
standards. The next section explains how the cases were selected for this purpose and how 
they were analysed.

3. Selection and analysis of cases

For the examination of the Court’s standards with regard to the approach it takes to Country 
of Origin Information, all case law was analyzed in which Country of Origin Information 
played a role. For the analysis of the ECtHR’s compliance with its own standards on the use 
of Country of Origin Information in Article 3 ECHR cases, we selected case law concerning 
returns to Somalia,16 Sri Lanka17 and Iran.18 The decision to focus on these particular cases is 
based on the following three considerations. 

First, the case law concerning applicants from Somalia, Sri Lanka and Iran include different 
kinds of risk assessments: the assessment of a general situation of violation (Somalia), the 
assessment of a group systematically exposed to ill-treatment (Somalia and Sri Lanka) and the 
assessment of special distinguishing features in specific individual circumstances (Sri Lanka 
and Iran). As was explained in section 2.1, Country of Origin Information plays a particular 
role in each type of risk assessment. Country of Origin Information is the only available form 
of evidence in cases dealing with a general situation of violence. However, in the assessment 
of the individual circumstances of an applicant, the applicant’s statements and documents 
are the most important pieces of evidence. The statements and documents may be either 

15   Other frameworks for the collection and selection of COI can be found in for example UN High Commissioner 
for Refugees (UNHCR), ‘Country of Origin Information: Towards Enhanced International Cooperation’ 
(February 2004); European Union, Common EU Guidelines for Processing Country of Origin Information (COI) 
ARGO project JLS/2005/ARGO/GC/03 (April 2008). The International Association of Refugee Law Judges 
(IARLJ) has put together a checklist for the assessment of COI for the judiciary; ‘Judicial Criteria for Assessing 
Country of Origin Information (COI): A Checklist: Paper for 7th Biennial IARLJ World Conference, Mexico 
City, 6–9 November 2006; COI-CG Working Party’ (2009) 21 International Journal of Refugee Law 149–168.

16   1. Salah Sheekh (n 6); 2. Sufi and Elmi (n 5); 3. K.A.B. v. Sweden App No 886/11 (ECtHR, 5 September 2013); 4. 
R.H. v. Sweden App No 4601/14 (ECtHR, 10 September 2015).

17   1. NA (n 6); 2. T.N. and S.N. v. Denmark App No 36517/08 (ECtHR, 20 January 2011); 3. E.G. v. United Kingdom 
App No 41178/08, (ECtHR, 31 May 2011); 4. P.I. v. France App No 37180/10 (ECtHR, 12 June 2012); 5. T.N. v. 
France App No 14658/11 (ECtHR, 11 December 2012); 6. R.J. v. France App No 10466/11 (ECtHR, 19 September 
2013); 7. Mo P. v. France App No 55787/09 (ECtHR, 30 April 2013); 8. V.T. v. France App No 3551/10 (ECtHR, 27 
August 2013); 9. N. and others v. United Kingdom App No 16458/12 (ECtHR, 15 April 2014); 10. J.K. v. France 
App No 7466/10 (ECtHR, 7 April 2015); 11. T.T. v. France App No 8686/13 (ECtHR, 7 April 2015); 12. B.M. v. 
France App No 5562/11 (ECtHR, 7 April 2015).

18   1. Jabari v. Turkey App No 40035/98 (ECtHR, 11 July 2000); 2. D and others v. Turkey App No 24245/03 (ECtHR, 
22 June 2006); 3. Abdolkhani and Karimnia v. Turkey App No 30471/08 (ECtHR, 22 September 2009); 4. Z.N.S. v. 
Turkey App No 21896/08 (ECtHR, 19 January 2010); 5. R.C. v. Sweden App No 41827/07 (ECtHR, 9 March 2010); 
6. Ahmadpour v. Turkey App No 12717/08 (ECtHR, 15 June 2010); 7. MB and others v. Turkey App No 36009/08 
(ECtHR, 15 June 2010); 8. S.F. and others v. Sweden App No 52077/10 (ECtHR, 15 May 2012); 9. F.G. v. Sweden 
App No 43611/11 (ECtHR, 16 January 2014); 10. M.A. v. Sweden App No 52589/13 (ECtHR, 18 November 2014).
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supported or challenged by Country of Origin Information. 
Secondly, the selected categories of cases include several leading judgements on Article 3 

ECHR. These judgements have set the standard for many similar cases pending before the 
Court or before national authorities and courts.19

Finally, the case law concerning applicants from Somalia, Sri Lanka and Iran forms a 
significant part of the ECtHR’s Article 3 ECHR case law on the return of failed asylum seekers 
to their country of origin.20

The ECtHR’s judgements were analysed in the following way. First of all we examined which 
COI sources and information were collected by the ECtHR in the decision under the heading 
of relevant (country) information. The section on the parties’ submissions in the Court’s 
decision was examined to establish which Country of Origin Information was put forward by 
the Government and/or the applicant(s), and/ or which Country of Origin Information was 
collected by the ECtHR on its own initiative. Only in the Somali cases Salah Sheekh, Sufi and 
Elmi and K.A.B. were the observations of the national authorities and the applicants available 
and therefore taken into account. In order to establish whether the ECtHR consistently relied 
on the most relevant and up-to-date Country of Origin Information available, the Country 
of Origin Information collected by the ECtHR was compared to the available information on 
Refworld. Refworld is a COI database that collects information of interest in the context of 
international protection procedures.21 The perimeters for the search on Refworld included (i) 
the country of origin of the applicant, (ii) the starting date set at either two years before the 
ECtHR’s decision or the last decision concerning similar issues, and (iii) the end date set at 
the ECtHR’s deliberation in the case. Any information that was available on Refworld within 
these limits, but was not collected by the ECtHR, was than assessed for relevancy to the issues 
before the Court. The relevancy of the Country of Origin Information was determined by 
whether the information was specific to the questions raised in the case and whether the 
information could be of assistance to the ECtHR in deciding on real risk of a violation of 
article 3 ECHR.22

Secondly, we examined the Country of Origin Information relied on by the ECtHR in 
its actual determination of a real risk at ill-treatment. The examination focused on whether 
and how the Court’s assessed the reliability of the collected Country of Origin Information. 
Furthermore, we concentrated on how the ECtHR determines what Country of Origin 
Information is supportive and/or contradictory to the applicants’ and/or the Government’s 
position. This in order to establish how the Court determines the weight to be attached 

19  For example, Jabari (n 18) was published in the Case Reports, Sufi and Elmi (n 5), and NA (n 6) are classified 
by the ECtHR as highly important (level 1 importance), these cases are considered to have made a significant 
contribution to the ECtHR’s case law. Most other cases are classified as medium important (level 2), while they 
did not make a significant contribution to the ECtHR’s case law, they still went beyond merely applying existing 
case law and did have an impact on national law and practices.

20   A search in the ECtHR HUDOC data base reveals a total of 241 decisions taken by the ECtHR with regard to 
Article 3 ECHR in which there is a reference to asylum. Our analysis includes 26 cases which makes 10.8% of the 
total number.

21   Refworld is managed by UNHCR for the purpose of making COI, refugee case law and refugee legislation 
available to all persons involved in decision-making on asylum applications. Refworld contains a vast collection 
of reports relating to situations in countries of origin as well as policy documents and positions and documents 
relating to international and national legal frameworks. Refworld was the preferred COI database, over for 
example ecoi.net, as Refworld covers more countries as well as national legislation and case law. See ACCORD 
(n 2) 114 and 237.

22   ACCORD (n 2) 31.
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to Country of Origin Information, and thus the implications of the Country of Origin 
Information for the applicability of article 3 ECHR. The next sections will address the manner 
in which the ECtHR collects (section 4), assesses Country of Origin Information (section 5) 
and determines the weight to be attached to Country of Origin Information (section 6). Each 
part will first set out which standards are developed by the ECtHR. Subsequently, it examines 
whether the ECtHR complies with these standards in practice.

4.  How does the ECtHR collect Country of Origin 
Information?

The collection of Country of Origin Information is the first key aspect of the ECtHR’s approach 
to the assessment of Country of Origin Information. It gives insight into which sources and 
what kind of information provided by these sources are considered useful by the ECtHR in 
its assessment of an alleged violation of Article 3 ECHR. This section will discuss how the 
ECtHR collects COI reports. Furthermore, it will examine whether the ECtHR relies on all 
the relevant and most up-to-date Country of Origin Information available. The findings in 
this section will show that there is a general lack in transparency and consistency with regard 
to how the Court collects Country of Origin Information. 

4.1 The Collection of Country of Origin Information

The ECtHR has set out in its case law that it decides on a real risk of ill-treatment in light 
of all the material placed before it, or, if necessary, material obtained on its own initiative. 
The ECtHR will collect Country of Origin Information on its own initiative, in particular 
where the applicant—or a third party within the meaning of Article 36 of the Convention—
provides reasoned grounds which cast doubt on the accuracy of the information relied on by 
the expelling Government.

In respect of materials obtained proprio motu, the Court considers that, given the 
absolute nature of the protection afforded by Article  3, it must be satisfied that the 
assessment made by the authorities of the Contracting State is adequate and sufficiently 
supported by domestic materials as well as by materials originating from other, reliable 
and objective sources, such as, for instance, other Contracting or non-Contracting 
States, agencies of the United Nations and reputable non- governmental organisations.23

One would expect that the ECtHR indicates in its judgement which Country of Origin 
Information is provided by the parties and which Country of Origin Information it has collected 
itself. In practice, however, the ECtHR’s judgements do not clearly state how the ECtHR collected 

23  Salah Sheekh (n 6) para. 136; Saadi (n 6) paras 128–132; NA (n 6) para. 118; Sufi and Elmi (n 5) paras 230–232.
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the relevant Country of Origin Information. In part of the examined cases the ECtHR refers to 
some of the Country of Origin Information the applicant and/or the Government have relied 
on in their submissions.24 However, it follows from the examination of the observations that at 
least in the Somali cases these (minimal) references do not provide a full picture of what COI 
was submitted by the parties and what COI was obtained by the ECtHR of its own motion. In 
other cases, the ECtHR does not mention any of the sources relied on by the applicant and/or 
Government.25 In Abdolkhani and Karimnia (Iran), for example, the ECtHR considers that ‘the 
evidence submitted by the applicants and the third party together with the material obtained 
proprio motu’ is sufficient for it to conclude that that there is a real risk of a violation of Article 3 
upon return.26 However, the ECtHR does not mention any of the sources relied on by the 
applicants or the UNHCR in their submissions, making it impossible to determine which of the 
Country of Origin Information the ECtHR collected on its own.27

4.2 Relevant Sources

The ECtHR has specified that with regard to the general situation in a particular country, 
it attaches importance to the information contained in recent reports from independent 
international human-rights-protection associations such as Amnesty International, or 
governmental sources, including the US State Department.28 With regard to governmental 
sources the ECtHR observes that States through their diplomatic missions and their ability 
to gather information will often be able to provide material which may be highly relevant to 
the Court’s assessment of the case before it. It finds that the same consideration must apply, 
a fortiori, in respect of agencies of the United Nations, particularly given their direct access 
to the authorities of the country of destination as well as their ability to carry out on-site 
inspections and assessments in a manner which States and non-governmental organisations 
may not be able to do.29

4.2.1  Misconception of what is considered a source of Country of Origin 
Information

In its case law the ECtHR often relies on UK Operational Guidance Notes and UNHCR 
Guidelines. These documents contain the UK’s or UNHCR’s position on the protection needs 
of a certain group of people. This position is based on Country of Origin Information provided 

24  Sufi and Elmi (n 5) paras 235–237; Salah Sheekh (n 6) paras 128–134; K.A.B (n 16) paras 53–66; Also in the 
following cases does the ECtHR only minimally refer to COI in the discussion of the parties’ submissions; NA 
(n 6) paras 96–105; E.G. (n 17) paras 51–64; Mo.P. (n 17) paras 35–47; V.T. (n 17) paras 17–22; N and others (n 17) 
paras 95–109; Jabari (n 18) paras 34–37; D and others (n 18) paras 35–44; SF and others (n 18) paras 52–61; M.A. 
(n 18) paras 42–51.

25  For example, R.H. (n 16) paras 44–54; T.N. and S.N. (n 17) paras 74–83; P.I. (n 17) paras 31–39; T.N. (n 17) paras 
22–25; R.J. (n 17) paras 26–30; Z.N.S (n 18) paras 45–46; R.C (n 18) paras 42–47; Ahmadpour (n 18) paras 35–36; 
MB and others (n 18) paras 28–29; F.G. (n 18) paras 28–31.

26  Abdolkhani and Karimnia (n 18) para. 90.
27  Abdolkhani and Karimnia (n 18) paras 64–71.
28  Saadi (n 6) para. 131; NA (n 6) para. 119; Hirshi Jamaa and others v. Italy App No 27765/09 (ECtHR 23 February 

2012) para. 118.
29  NA (n 6) para. 121; Sufi and Elmi (n 5) para. 231.
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by other sources, such as, Governmental organisations, UN organisations and NGO’s.30 
According to the ECtHR the source of Country of Origin Information must be independent, 
reliable and objective. Arguably therefore the source of information should have no vested 
interest in the outcome of the individual claim for international protection.31 Consequently, 
the UK Home Office Operational Guidance Notes and UNHCR Position Papers and Eligibility 
Guidelines should not be considered Country of Origin Information, but policy guidelines. 
Policy guidelines require a different approach from the ECtHR. The conclusions in the policy 
guidelines should be assessed separately, verifying whether the conclusions are based on 
reliable Country of Origin Information and whether the Country of Origin Information was 
properly weighed in the determination of the protection needs. Nevertheless, the ECtHR does 
not distinguish clearly between Country of Origin Information and policy guidelines. Both 
kinds of documents appear under the heading of relevant information and are relied on in 
the assessment of the alleged violation of Article  3 ECHR interchangeably. Moreover, the 
ECtHR does not systematically determine whether the conclusions of the UK Home Office or 
UNHCR are adequate and sufficiently supported by objective and reliable sources. 

Both in the case law concerning applicants from Somalia and the case law concerning Tamil 
applicants from Sri Lanka, the ECtHR attaches weight to the UK Home Office Operational 
Guidance Notes. The ECtHR even seems to prefer the Operational Guidance Notes over the 
UK Home Office COI reports. 

For example, in the Tamil case of NA, the ECtHR heavily relied on the Country Guidance 
Determination LP.32 In its judgement the UK Asylum and Immigration Tribunal considered 
with regard to the Operational Guidance Notes: ‘We agree they are certainly nothing more 
than these submissions and are the Respondent’s view(s) on issues only.’33 Despite the warnings 
in the Operational Guidance Note itself that the guidance must be read in conjunction with 
any COI Service Sri Lanka Country of Origin Information,34 and the considerations of the UK 
Asylum and Immigration Tribunal in LP, the ECtHR did not discuss whether it considered 
the Operational Guidance Note on Sri Lanka to be adequately and sufficiently supported 
by reliable and objective sources and whether appropriate weight had been given to all the 
information. It did not explain why it preferred the Operational Guidance Note over the COI 
reports of the UK Home Office. 

The UNHCR Position Papers relied on by the ECtHR in the case of NA state: ‘The aim 
of this position is to provide an update on the situation and set out guidance on assessing 
various categories of asylum claims of individuals from Sri Lanka.35 The UNHCR Eligibility 
Guidelines include the following standard paragraph:

30  See for example, UN High Commissioner for Refugees (UNHCR), ‘UNHCR Eligibility Guidelines for Assessing 
the International Protection Needs of Asylum-Seekers from Sri Lanka’ UN doc HRC/EG/SLK/10/03 (5 July 
2010).

31  ACCORD (n 2) 12.
32  Country Guidance Determinations provide authoritative guidance on generally recurring country issues 

produced by senior judges of the UK Upper Asylum Tribunal; Robert Thomas, Administrative Justice and 
Asylum Appeals. A Study of Tribunal Adjudication (Bloomsbury Publishing, 2011).

33  LP (LTTE area – Tamils – Colombo – risk?) Sri Lanka CG [2007] UKAIT 00076, para. 70.
34  United Kingdom: Home Office, ‘Operational Guidance Note: Sri Lanka’ (5 November 2007) 1.
35  For example, UN High Commissioner for Refugees (UNHCR), ‘UNHCR Position on the International 

Protection Needs of Asylum-Seekers from Sri Lanka’ (22 December 2006).
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UNHCR Eligibility Guidelines are issued by the Office to assist decisionmakers, 
including UNHCR staff, Governments and private practitioners, in assessing the 
international protection needs of asylum-seekers. They are legal interpretations of the 
refugee criteria in respect of specific profiles on the basis of assessed social, political, 
economic, security, human rights and humanitarian conditions in the country/
territory of origin concerned. The pertinent international protection needs are 
analysed in detail, and recommendations made as to how the applications in question 
relate to the relevant principles and criteria of international refugee law (. . .).36

Despite the fact that the Eligibility Guidelines define the recommendations as legal 
interpretations, the ECtHR continues to rely on UNHCR Position Papers or Eligibility 
Guidelines on a regular basis as if it were Country of Origin Information.37

4.2.2 Inconsistent use of sources

The analysis of the Somali and Tamil cases shows that the ECtHR sometimes relies on a 
particular source in one judgement, but disregards that same source in a later judgement on 
the same issue without giving reasons for it. This will be supported by a comparison of the 
sources relied on in the Somali cases Sufi and Elmi and K.A.B. In Sufi and Elmi, the ECtHR 
concluded that the general situation in Mogadishu was of such a level of intensity that anyone 
in the city would be at real risk of treatment contrary to Article 3 of the Convention. The 
ECtHR based its decision on information from the UN Secretary-General, the Independent 
Expert on Somalia, Amnesty International and Human Rights Watch. The Court noted that 
the situation in Mogadishu was described as unpredictable and capable of changing on a daily 
basis.38

In its later judgement in K.A.B., the ECtHR again notes that it is aware that the human rights 
and security situation in Mogadishu is serious and fragile and, in many ways, unpredictable. 
However, after a re-assessment of the situation in Mogadishu the ECtHR concludes that the 
general situation in Mogadishu no longer leads to real risk of a violation of Article 3 ECHR 
for anyone in the city. The assessment of the ECtHR of the general security and human rights 
situation in Mogadishu is based on the government reports from the Swedish COI unit Lifos,39 
and the Danish Immigration Service and the Norwegian COI unit Landinfo.40 The ECtHR 

36  For example, UN High Commissioner for Refugees (UNHCR), ‘UNHCR Eligibility Guidelines for Assessing the 
International Protection Needs of Asylum-Seekers from Sri Lanka’ UN doc HCR/EG/LKA/12/04 (21 December 
2012).

37  For example, Salah Sheekh (n 6); Sufi and Elmi (n 5); R.H. (n 16) paras 66, 70; NA (n 6); T.N. and S.N. (n 17); E.G. 
(n 17).

38  Sufi and Elmi (n 5) para. 247.
39  Swedish Migration Board Country Information Service, ‘Government and Clan system in Somalia, Report 

from Fact Finding Mission to Nairobi, Kenya, and Mogadishu, Hargeisa and Boosaaso in Somalia in June 2012’ 
(March 2013).

40  The Danish Immigration Service and the Norwegian Directorate of Immigration Country of Origin Centre 
(Landinfo), ‘Update on security and human rights issues in South-Central Somalia, including Mogadishu, 
based on their fact-finding mission to Nairobi in Kenya and Mogadishu in Somalia on 17 to 28 October 2012’ 
(January 2013); The Danish Immigration Service and the Norwegian Directorate of Immigration Country of 
Origin Centre (Landinfo), ‘Security and protection in Mogadishu and South-Central Somalia, based on a fact-
finding mission to Nairobi and Mogadishu from 16 April to 7 May 2013’ (May 2013).
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does not specify in its judgement why it did not also take into account information from the 
same sources that it used in Sufi and Elmi. A quick search on Refworld reveals that there were 
recent reports available by these sources.41 For example, the Human Rights Watch Annual 
Report for 2012 talks of ongoing fighting and abuses as well as indiscriminate attacks.42 The 
report was relevant to the issue of general security in Mogadishu and should have been weight 
by the ECtHR in its assessment of the situation. It should be noted that the submissions by 
the applicant and the Swedish Government in K.A.B. only minimally referred to Country of 
Origin Information. This may have had an impact on the limited use of Country of Origin 
Information by the ECtHR. However, this is not consistent with the Courts’ norm that it 
would be too narrow an approach under Article 3 ECHR if the Court were only to take into 
account materials made available by the domestic authorities without comparing these with 
materials from other, reliable and objective sources.43 Moreover, a more rigorous scrutiny of 
the situation in Mogadishu could have been expected from the ECtHR, considering the likely 
impact of the outcome of this judgement on the asylum policy of many State parties, the many 
other Somali cases pending before the ECtHR and the individual concerned.

4.2.3 Inadequate Use of Sources

The ECtHR on occasion appears to disregard Country of Origin Information that could be 
relevant to the issues at hand, as shown below by an example from the Tamil cases. 

In T.N. and S.N., the ECtHR examined whether the return of Tamils from the north 
and east of Sri Lanka would constitute a violation of Article 3 ECHR.44 The ECtHR did not 
take into account a report of a fact finding mission in Sri Lanka by the Danish Immigration 
service.45 The report included information on procedures at the Colombo International 
Airport and the profile of groups at risk of detention. This information could have supported 
or challenged the legitimacy of the risk factor list used by the ECtHR in NA. Other relevant 
reports that were not taken into consideration by the ECtHR in T.N. and S.N. include a report 
by Country of Origin Research and Information46 and the Human Rights Reports by the 
Asian Human Rights Commission.47 

4.3 Ex nunc assessment of Country of Origin Information

According to the ECtHR’s case law Article 3 ECHR requires a full and ex nunc assessment 
of the foreseeable consequences of a removal of an applicant. Furthermore, the situation in 

41  Human Rights Watch, ‘World Report 2012—Somalia’ (January 2012).
42  ibid.
43  Salah Sheekh (n 6) para. 136; Saadi (n 6) paras 128–132; NA (n 6) para. 118; Sufi and Elmi (n 5) paras 230–232.
44  T.N and S.N. (n 17) paras 97–98.
45  Danish Immigration Service, ‘Human Rights and Security Issues concerning Tamils in Sri Lanka’ 6/2010 ENG 

(October 2010).
46  Country of Origin Research and Information (CORI), ‘CORI Country Report: Sri Lanka’ (April 2010).
47  For example, The Asian Human Rights Commission, ‘Sri Lanka: The State of Human Rights in Sri Lanka in 

2010’ (2010).
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a country of origin or destination may change in the course of time.48 This would imply 
that the ECtHR does extensive research into the most recent Country of Origin Information 
on the issues before it. However, the analysis of the Somali, Tamil and Iranian cases shows 
that the ECtHR does not always rely on the most up-to-date information in its assessment 
of an alleged violation of Article 3 ECHR. Two examples from the Iranian cases will serve 
to support the Court’s inconsistent practice with regard to the use of up-to-date Country of 
Origin Information. 

In R.C., the ECtHR assessed whether the applicant ran a risk of being subjected to 
treatment contrary to Article 3 ECHR in case of his expulsion to Iran due to his involvement 
in demonstrations and his illegal exit from Iran. The Country of Origin Information relied 
on dated from five months before the case was deliberated by the ECtHR.49 There were several 
recent reports by Amnesty International,50 the UK Home Office,51 the Canadian Immigration 
and Refugee Board52 and Human Rights Watch,53 some of which specifically dealt with the 
fate of protesters in Iran and could have served the ECtHR in deciding on the real risk at a 
violation of Article 3 ECHR.

The judgement in D and others concerned the punishment of adultery in law and in 
practice in Iran. The ECtHR only relied on an abstract from the Iranian Islamic Punishment 
Law and a 2005 annual report from Amnesty International.54 It failed to take into account 
relevant and more recent reports on capital punishments in Iran such as reports by the UK 
Home Office Country,55 Amnesty International56 and the Danish Immigration Service.57 This 
last report included a section specifically on punishments for adultery in Iran. 

4.4 Conclusions on the COI collection

The decisions of the Court do not properly specify who provided the ECtHR with what 
information. This makes it especially challenging to establish when the ECtHR is of the 
opinion that the assessment of the Government is inadequately supported and finds it 
necessary to obtain its own Country of Origin Information to make a decision. The ECtHR 
incorrectly relies on certain sources, approaching Guidance Notes and Eligibility Guidelines as 
Country of Origin Information while instead they should be approached as policy guidelines. 
Furthermore, the analysis in this section shows that the Court is inconsistent with regard to 
the use of relevant sources. The ECtHR does not motivate why it collects certain sources in 
some cases but ignores these sources in other comparable cases. Additionally, the Court does 
not always include all the relevant information or the most up-to-date Country of Origin 

48  Salah Sheekh (n 6) para. 136; E.g. Sufi and Elmi (n 5) para. 247 and K.A.B. (n 16) para. 91, in which the ECtHR 
describes the situation in Mogadishu as fragile, unpredictable and could be changing on a daily basis.

49  R.C. (n 19) paras 31–36, the case was deliberated by the ECtHR on 9 February 2010.
50  For example, Amnesty International, ‘Post-election Iran violations among worst in 20 years’ (December 2009).
51  United Kingdom: Home Office, ‘Country of Origin Information Report—Iran’ (January 2010).
52  Canada: Immigration and Refugee Board of Canada, ‘Iran: Student protests in Iran; treatment by Iranian 

authorities of student protestors (December 2007–December 2009)’ IRN103329.E. (January 2010).
53  Human Rights Watch, ‘World Report 2010—Iran’ (January 2010).
54  D and others (n 18) paras 30–33.
55  United Kingdom, Home Office, ‘Country of Origin Information Report—Iran’ (April 2006).
56  Amnesty International, ‘Amnesty International Report 2006—Iran’ (23 May 2006).
57  Danish Immigration Service, ‘On certain crimes and punishments in Iran—Report from Fact; finding mission 

to Tehran and Ankara (22 January–29 January 2005)’ 2/2005 (24 March 2006).
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Information available. The more recent and/or up-to-date Country of Origin Information 
might not have changed the outcome of the individual cases. However, the Country of Origin 
Information would have definitely attributed to the soundness of the ECtHR’s conclusions in 
its judgements. The practice of the ECtHR with regard to the collection of Country of Origin 
Information lacks transparency and is inconsistent with the standards set by the ECtHR 
in Salah Sheekh.58 More specifically, the practice is inconsistent with the need to compare 
materials made available by the domestic authorities with materials from other reliable and 
objective sources to create a comprehensive and balanced picture of a situation in a country of 
destination. The practice is also inconsistent with the need for a full and ex nunc assessment.

5.  How does the ECtHR assess Country of Origin 
Information?

This section will examine how the ECtHR assesses Country of Origin Information. It focuses 
on how the ECtHR assesses the reliability of Country of Origin Information. In this context 
special attention is paid to the importance of corroborating Country of Origin Information. 

5.1 The reliability of sources

The ECtHR will consider the independence, reliability and objectivity of a source to be able 
to determine how much weight it can attach to the Country of Origin Information from this 
source in relation to other Country of Origin Information. According to the ECtHR’s case law 
the following considerations are relevant:

1.   The authority and reputation of the author 
2.   The seriousness of the investigations by means of which they were compiled 
3.   The presence and reporting capacities of the author of the material in the country in 

question. 
4.  The consistency of their conclusions and their corroboration by other sources.59

The analysis of the Somali, the Tamil and Iranian cases shows that the ECtHR does not openly 
consider, but appears to assume the reliability of sources.60 For example, the ECtHR does not 
provide any reasons for the fact that it considers the independence, reliability and objectivity 
of the UNHCR to be beyond doubt.61 As discussed in Section 4.2.1, the ECtHR misconceives 
UNHCR Position Papers and Eligibility Guidelines as Country of Origin Information. The 

58  Salah Sheekh (n 6) para. 136.
59  Saadi (n 6) para. 143; NA (n 6) paras 120–121; Sufi and Elmi (n 5) paras 230–232.
60  For example, T.N. and S.N. (n 17) para. 97; The ECtHR fails to assess the independence, objectivity and reliability 

of the British High Commission with regard to the questions before the Court.
61   K.R.S. v. United Kingdom App No 32733/08 (ECtHR, 2 December 2008) para. 16.
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Eligibility Guidelines should be considered policy guidelines. Moreover, the UNHCR Position 
Papers and Eligibility Guidelines are based on sources such as Amnesty International, 
Human Rights Watch, the UK Home Office COI reports, the US State Department human 
rights reports, travel advice by the Australian Department for Foreign Affairs, and reports by 
other UN bodies such as the special rapporteur on torture, etc.62 UNHCR Guidelines are not 
necessarily presented in a way that makes it possible to verify or assess whether the Guidelines 
are (also) based on a direct assessment of the situation on the ground by staff at UNHCR 
field offices. As a result, the Position Papers and Eligibility Guidelines may not necessarily 
fairly represent experiences with the core issues involved by the persons who prepared the 
document,63 and therefore does not justify the assumption that the independence, reliability 
and objectivity of UNHCR is beyond doubt at all times. 

Even when the reliability of a particular source is called into question by either the national 
authorities or the applicant, the ECtHR does not necessarily assess that Country of Origin 
Information in its judgement. 

For example, in Salah Sheekh (Somalia), the Dutch Government in its observations to 
the ECtHR of 16 June 2004 based its arguments entirely on the country report of the Dutch 
Minister of Foreign Affairs of March 2004. This was the most recent country report available 
at the time.64 The report was criticised, in particular by the Dutch Council for Refugees,65 
the Dutch section of Amnesty International66 as well as Médicins Sans Frontières.67 They 
claimed that the report was outdated, not based on the Ministry for Foreign Affairs own 
experiences in Somalia, that footnotes were not used properly and certain information was 
misrepresented. In its ruling, the ECtHR did not rely on the March 2004 country report and 
did not discuss the fact that the March 2004 country report was criticised. Instead it took into 
account and attached weight to more recent Dutch country reports of November 2004, May 
2005 and July 2006. The ECtHR did not openly assess the Country of Origin Information in 
these country reports in light of the criticism on the March 2004 country report. The ECtHR 
only compared the Country of Origin Information in the Dutch country reports with other 
available Country of Origin Information.68

62  For example, UNHCR Eligibility Guidelines for Sri Lanka 2010 (n 30).
63  In the case of LP (n 33) the UK Asylum and Immigration Tribunal considered that UNHCR reports are prepared 

by persons with direct experience of the core issues involved and thus they accorded the UNHCR position paper 
substantive weight in the case of LP. The ECtHR agrees with the UK Asylum and Immigration Tribunal that 
substantive weight should be accorded to the UNHCR position paper. See NA (n 6) para. 127.

64  Observations of the Government of the Netherlands on the admissibility and merits of Application No. 1948/04, 
Abdirazaq SALAH SHEEKH v. The Netherlands, 16 June 2004, Legal Department, International Law Division, 
Ministry for Foreign Affairs.

65  Dutch Council for Refugees, ‘Put to the Test, part 2, Sources of the Dutch Foreign Office Country Report on 
Somalia, Analysis by the Dutch Refugee Council’ (February 2005).

66  A letter addressed to the lawyer of the applicant dating 25 February 2005.
67  A letter addressed to the Dutch authorities dating 26 May 2004.
68  The ECtHR compares the information with information from the UNHCR, Professor Menkhaus, the UK Home 

Office, Amnesty International, the International Crisis Group and the BBC.
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5.2 Corroboration of information

It follows from Salah Sheekh that the consistency of the conclusions of a COI report and the 
corroboration of these conclusions by information provided by other sources, is the most 
important indication that a COI report is reliable. Only then will it be reasonable for the 
ECtHR to attach weight to the information in its assessment. After all, given the absolute 
nature of the protection afforded by Article 3 ECHR, the ECtHR must be satisfied that an 
assessment is supported by domestic materials as well as materials from other objective and 
reliable sources.69 The importance of the corroboration of conclusions by Country of Origin 
Information from other sources, or the ability to cross-check Country of Origin Information, 
is emphasied by the Court in its standard with regard to the approach it takes to Country 
of Origin Information based on anonymous sources. In Sufi and Elmi (Somalia) the ECtHR 
accepted that in case of legitimate security concerns, sources may wish to remain anonymous,

However, in the absence of any information about the nature of the sources’ operations 
in the relevant area, it will be virtually impossible for the Court to assess their reliability. 
Consequently, the approach taken by the Court will depend on the consistency of the 
sources’ conclusions with the remainder of the available information. (. . .)70

The ECtHR held that where Country of Origin Information from an anonymous source is 
unsupported or contradictory, it will not attach weight to it.71 This section examines whether 
the assessment of the situation in a country by the ECtHR is based on COI from different 
sources. 

Although the ECtHR usually relies on several different sources to draw conclusions,72 
there are examples where the ECtHR’s conclusions appear to be insufficiently corroborated by 
other sources. This seems to be a concern in the Somali, Tamil and Iranian cases. 

Throughout its assessment of the situation in Mogadishu and the situation in southern and 
central Somalia in Sufi and Elmi, the ECtHR relied on the Country of Origin Information from 
the disputed fact-finding mission report of the UK Government.73 Most of the information 
was indeed supported by Country of Origin Information from other sources. However, the 
ECtHR’s conclusion that only a returnee with no recent experience of living in Somalia would 
be at real risk of being subjected to treatment proscribed by Article 3 ECHR in an Al-Shabaab 
controlled area is solely based on information from this fact-finding mission. The ECtHR 
came to this conclusion as a number of anonymous sources told the fact-finding mission 
that areas controlled by Al-Shabaab were generally safe for Somalis provided that they were 
able to ‘play the game’ and avoid attention from Al-Shabaab by obeying their rules.74 Only 
three out of the fourteen interviewed sources mentioned that those who abide by Al-Shabaab 
rules can live their lives freely under Sharia law. The anonymous sources included a security 
consultant, a diplomatic source and an international NGO. The ECtHR does not make a 

69  Salah Sheekh (n 6), para. 136.
70  Sufi and Elmi (n 5) para. 233.
71  Sufi and Elmi (n 5) para. 234.
72  For example, NA (n 6) para. 132, 135; Abdolkhani and Karimnia (n 18) para. 82 in which the ECtHR explicitly 

refers to corroboration of COI.
73  Sufi and Elmi (n 5) paras 244, 246, 268, 270, 272 273, 274, 275, 282, 284, 285, 286.
74  Sufi and Elmi (n 5) para. 275.
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reference to any other Country of Origin Information that corroborates this conclusion. The 
ECtHR’s conclusion with regard to this point has made its way into national policy and has 
had an impact on individual cases at the national level.75 

In the Tamil case of T.N. and S.N., the ECtHR only relied on letters from the British 
High Commission and an information gathering visit from the Foreign and Commonwealth 
Migration Directorate and the UK Home Office Border Agency Country of Origin Information 
Service when assessing the treatment of Tamils at Colombo airport.76 With regard to the 
treatment of Tamils in general, the ECtHR appears to rely solely on the UNHCR Eligibility 
Guidelines.77

Moreover, the ECtHR did not have the actual letters from the British High Commission 
at its disposal, but rather relied on abstracts in the UK Home Office COI reports. It appears 
from these abstracts that the British High Commission either did not provide any sources, as 
there are no footnotes present, or relied heavily on one source (the International Organisation 
for Migration).78 The ECtHR did not discuss the reliability of the information of the British 
High Commission in its judgements. The report from the information gathering visit relied 
heavily on government sources. The sources included (anonymous) officials from several 
different Sri Lankan institutions, for example the State Intelligence Service (SIS), Criminal 
Investigations Department (CID) and the Terrorist Investigation Department (TID). Other 
governmental sources

included an official from the Australian High Commission and a representative from 
the Swiss Embassy. Non-governmental sources included UNHCR, IOM, and a human rights 
activist. In response to several questions the UNHCR Protection Officer admitted to have 
either no experience with the matter at hand, or no information, IOM could apparently also 
only answer a few of the questions and the human rights activist remained anonymous.79 The 
ECtHR does not assess the information in the report from the information gathering visit 
from the Foreign and Commonwealth Office Migration Directorate and the UK Home Office 
in its judgements. Neither does it discuss any other Country of Origin Information that could 
support the Country of Origin Information from the information gathering visit. 

In D and others (Iran), the ECtHR only relied on an abstract from the Islamic 
Punishment Law of Iran and a 2005 annual report from Amnesty International.80 The 
ECtHR’s interpretation of article 94 of the Islamic Punishment Law of Iran and the actual 
implementation of the capital punishment was only corroborated by the 2005 annual report 
from Amnesty International. As discussed in section 4.3 there were other relevant and more 
recent reports available on punishments in Iran that could have corroborated or contradicted 
the ECtHR’s interpretation. 

75  For the UK; Home Office, ‘Country Information and Guidance: Somalia’ (April 2014) para. 1.1.9; For the 
Netherlands; Besluit van de Staatssecretaris van Veiligheid en Justitie van 27 februari 2014, WBV 2014/6, 
houdende wijziging van de Vreemdelingencirculaire 2000, para. 23.4.5.

76  T.N. and S.N. (n 17) para. 60.
77  T.N. and S.N. (n 17) paras 62–67.
78  See, for example, United Kingdom: Home Office, ‘Country of Origin Information Report— Sri Lanka’ 

(November 2010) para. 4.36.
79  Foreign and Commonwealth Office Migration Directorate and the UK Home Office Border Agency Country of 

Origin Information Service, ‘Report of Information Gathering Visit to Colombo 23 August to 29 August 2009’ 
(October 2009).

80  D and others (n 18) paras 30–33.
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5.3  Conclusions on the assessment of Country of Origin Information by 
the ECtHR

It was observed in all three categories of studied case law that the ECtHR does not openly 
discuss the reliability of sources. The decisions of the Court lack transparency and as a result it 
is difficult to determine whether the ECtHR actually assesses Country of Origin Information 
at all. From the Courts jurisprudence it does follow that corroboration of Country of Origin 
Information is the most important consideration for the ECtHR in determining the reliability 
of Country of Origin Information. However, not all of the Courts conclusions are corroborated 
by Country of Origin Information from multiple reliable sources. The ECtHR’s practice with 
regard to the assessment of Country of Origin Information is not consistent with the Courts 
standard that it will have to consider the independence, reliability and objectivity of a source 
before it will be able to determine how much weight it can attach to the Country of Origin 
Information from this source in relation to other Country of Origin Information and decide 
on the meaning of the relevant Country of Origin Information with regard to the issues 
before it.81

6.  Determination of the weight of Country of Origin 
Information

This last section will discuss how the ECtHR decides on the implications of the available 
Country of Origin Information for the questions before it. It will focus on the Court’s process 
for determining the weight to be given to Country of Origin Information in relation to other 
available Country of Origin Information. 

The ECtHR has held that the weight to be attached to a COI report depends on the 
extent to which its assessments are couched in terms similar to Article 3 ECHR. The ECtHR 
attaches importance to reports which consider the human rights situation in the country of 
destination and directly address the grounds for the alleged real risk of ill-treatment in the 
case before it.82 The ECtHR attaches less weight to reports which focus on general socio-
economic and humanitarian considerations. The reason for that is that such considerations 
do not necessarily have a bearing on the question of a real risk to an individual applicant of ill-
treatment within the meaning of Article 3 ECHR.83 This is only different where an applicant, 
who is wholly dependent on State support, finds himself faced with official indifference in a 
situation of serious deprivation or want incompatible with human dignity.’84 

The ECtHR does not determine the weight to be given to information in relation to all the 
available Country of Origin Information in a transparent manner. In other words, the ECtHR 

81  Saadi (n 6) para. 143; NA (n 6) paras 120–121; Sufi and Elmi (n 5) paras 230–232.
82  NA (n 6) para 122.
83  Salah Sheekh (n 6) para. 141; NA (n 6) para. 122.
84  M.S.S. v Greece/Belgium App No 30696/09 (ECtHR, 21 January 2011) para. 253; Sufi and Elmi (n 5) para. 279.
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does not openly discuss the legal implications of the reliable Country of Origin Information 
for the assessment of a real risk at ill-treatment. In section 5 we have already discussed the 
lack of a transparent assessment of the collected Country of Origin Information and the fact 
that not all conclusions of the ECtHR are based on different objective and reliable sources. 
It follows that in these cases the Court, likewise, did not properly weigh supportive and/
or contradictive Country of Origin Information to establish the existence of a real risk. 
Furthermore, in some cases the ECtHR does not weigh the collected Country of Origin 
Information at all.85 It simply refers to ‘the objective information as set out above.’86 In other 
cases, the ECtHR refers back to a particular source in its assessment of an alleged violation 
of Article 3 ECHR. Quite often these references are the only indication that the ECtHR finds 
that particular information important. The ECtHR does not necessarily specify whether it 
has found supportive or contradictory Country of Origin Information, and/or what would be 
the reasons for attaching more weight to one source of information over another. The ECtHR 
does not explain why it has found that Country of Origin Information to be decisive for the 
questions before it. 

While discussing the serious and fragile situation in Mogadishu in R.H. the Court relied 
on the January 2014 UNHCR protection considerations for Somalia, an April 2015 report on 
a fact-finding mission by the Swedish Immigration Board and a May 2015 report by the UN 
Secretary-General. The Courts conclusion that the available Country of Origin Information 
did not indicate that the general situation of violence had not worsened since its judgement 
in K.A.B. in September 2013 is based on a March 2014 report by the Danish/Norwegian 
Immigration Services and the October 2014 decision by the UK Upper Tribunal in the case 
of MOJ and Others. Given the high volume of oral and written evidence examined by the 
Tribunal, the Court considered that the UK Upper Tribunals assessment must be accorded 
great weight.87 However, the Court did not discuss any more recent information that could 
have confirmed the validity of the MOJ and Others decision one year after it was taken by the 
UK Upper Tribunal. Moreover, the ECtHR did not discuss the weight to be attached to the 
April 2015 report on the fact-finding mission by the Swedish Immigration Board and the May 
2015 report by the UN Secretary-General in relation to the Country of Origin Information, 
dating back to the end of 2013/beginning of 2014. Nor did it discuss any contradicting 
information on the security situation in Mogadishu in the reports itself. 

The ECtHR only provided reasons why weight can or cannot be attached to particular 
Country of Origin Information, if this Country of Origin Information is disputed by either 
the Government or the applicant. In the case of NA, the applicant relied heavily on a UNHCR 
position paper to argue that not only high profile Tamils but all Tamils risked ill-treatment 
and that there would be no internal f light alternative available for him.88 The Government 
argued that it had carefully considered the UNHCR position paper when it prepared the 
UK Home Office Operational Guidance Notes on Sri Lanka. According to the Government 
UNHCR Position Papers had to be understood in their true context. The Government referred 
to the Immigration Appeal Tribunal’s consideration in NM and Others that such papers were 
to be treated with care since language used by the UNHCR was not framed by reference to 

85  T.N. and S.N. (n 17) para. 97 and S.F. and others (n 18) para. 69.
86  T.N. and S.N. (n 17) para. 97.
87  R.H. (n 16) para 67.
88  NA (n 6) paras 96–100.
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the Convention and the high threshold of Article 3 ECHR as understood in the ECtHR’s case-
law.89 The ECtHR considered that;

In respect of the UNHCR Position Paper (. . .) the Court shares the view of the UK 
Asylum and Immigration Tribunal in LP that substantive weight should be accorded 
to it. However, the Court also accepts the domestic authorities’ view that the UNHCR 
Position Paper, by its nature, speaks in necessarily broad terms. In contrast to the 
findings made by the UNHCR and relied on by the Court in the Jabari judgement 
the UNHCR’s Position Paper is a general survey of the varying risks to each of Sri 
Lanka’s different ethnic groups. As such, the views expressed in that paper could not 
themselves be decisive in the domestic authorities’ assessment of the risk to Tamils 
returning to Sri Lanka and cannot be decisive in the Court’s own assessment of the 
same. (. . .)90

The ECtHR did not discuss in NA whether it had found Country of Origin Information 
which supports or contradicts the conclusions by the UNHCR. Nor did it explain why it 
attached weight to the fact that UNHCR was of the opinion that Tamils of certain profiles ran 
a real risk of ill-treatment. Even though the ECtHR specifically discussed the weight which 
should be attached to the UNHCR position paper, it still lacks transparency with regard to 
the evaluation of the conclusions in the position paper. The ECtHR fails to visibly assess 
the Country of Origin Information relied on by the UNHCR in its conclusions and fails to 
assess the position paper in relation to the other available Country of Origin Information to 
properly determine the weight and the legal implications of the Position Paper. 

Abdolkhani and Karimnia (Iran) is an exceptional example of a case in which the ECtHR 
does weigh information from one source against information from another source. The Court 
analyses the COI from the UK Home Office, the UNHCR, Amnesty International, Human 
Rights Watch and the US State Department, carefully pointing out where information is 
supported by the other sources and where information is contradictory. The ECtHR eventually 
finds that there is a lack of reliable public information concerning the members of the People’s 
Mujahedin Organisation in Iran (PMOI), and that the UNHCR does not have access to PMOI 
returnees in Iran.91 The ECtHR assesses the available Country of Origin Information, it is 
clear which Country of Origin Information the ECtHR considered supportive, inconsistent 
and eventually decisive with regard to the questions before it.

89  NA (n 6) para. 102.
90  NA (n 6) para. 127.
91  Abdolkhani and Karimnia (n 18) paras 79–82.
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7. Conclusion

In Sufi and Elmi, the ECtHR concluded that only a returnee with no recent experience of 
living in Somalia would be at real risk of being subjected to treatment proscribed by Article 3 
ECHR in an Al-Shabaab controlled area. Though these areas would be generally safe for 
Somalis that were able to ‘play the game’ and avoid attention by Al-Shabaab by obeying their 
rules.92 Sufi and Elmi is considered to be a leading judgement, the decision is classified by 
the ECtHR as highly important and is considered to have made a significant contribution to 
the ECtHR’s case law. Indeed, the aforementioned conclusion has made its way into national 
policy and has had an impact on individual cases on the national level. Despite the fact that 
the conclusion is only based on anonymous sources in a highly criticised fact-finding report 
without being visibly corroborated by Country of Origin Information from other objective 
and reliable sources. 

The Courts’ decision in Sufi and Elmi is a fine example of how the ECtHR fails to comply 
with its own standards on the use of Country of Origin Information. From the decision it is 
not clear what information was provided for by UK Government, the applicants and what 
Country of Origin Information was collected by the ECtHR on its own initiative. The ECtHR 
incorrectly relies on UNHCR Eligibility Guidelines as Country of Origin Information, 
instead it should have approached the guidelines as policy guidelines. Moreover, in Sufi and 
Elmi the Court does not properly assess the reliability of several reports based on anonymous 
sources to be able to determine the weight to be attached to these reports and the meaning 
of these reports with regard to question of applicability of Article  3 ECHR to the general 
situation of violence in Somalia. Furthermore, it fails to corroborate its conclusions based on 
these reports. 

The Sufi and Elmi judgement is illustrative for the Courts’ approach to Country of Origin 
Information in practice. The standards set out in Salah Sheekh, requires the ECtHR to collect 
COI in a transparent manner. However, the Court fails to clearly state who provided the Court 
with what information and what information was collected by the Court on its initiative. 
Furthermore, the ECtHR should clearly distinguish between Country of Origin Information 
and policy guidelines and redefine its approach to policy guidelines. The Court should rely 
on sources in a consistent manner, and should rely on all the available COI and the most up-
to-date Country of Origin Information available in line with a full and ex nunc assessment. 
With the standards set in Saadi, the ECtHR committed itself to assessing the independence, 
objectivity and reliability of COI sources to be able to determine the weight to be attached to 
Country of Origin Information. However, inconsistent with its own principles the Court does 
not assess Country of Origin Information in a transparent manner, nor does it determine the 
weight to be attached to Country of Origin Information. From the ECtHRs’ judgements it is 
often not clear what the exact meaning was of the available Country of Origin Information 
for the Courts’ conclusions on the issues before it. All this raises questions as to the quality of 
the ECtHR’s assessment of the risk of a violation of Article 3.
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