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A Revolution by Stealth: A Legal-Ethical
Analysis of the Rise of Pre-Conception
Authorization of Surrogacy Agreements
Britta van Beers
Department of Legal Philosophy, Faculty of Law, Vrije
Universiteit, Amsterdam, Netherlands

Laura Bosch
Independent researcher on children’s rights, Utrecht,
Netherlands

This article offers a legal-ethical analysis of recent UK and Dutch proposals to
regulate surrogacy proactively through a national system of pre-conception auth-
orization of surrogacy agreements. Within such a system, authorities are already
before conception called upon to examine and assess contractual arrangements
between the intending parents and the prospective surrogate mother. This regu-
latory approach is presented by its advocates as a win-win for all parties involved;
as bringing family law in line with the changed social reality of creating families;
and asmaintaining a non-permissive approach toward commercial surrogacy. In
this article, we critically examine these claims. Our analysis suggests that the pro-
posed systemsmay result in the facilitation of surrogacy practices with commer-
cial, commodifying and exploitative dimensions. Moreover, although these
frameworks are presented as merely regulating something that is already
taking place, they silently introduce a radically new and, as we shall argue,
highly problematic legal-ethical approach to surrogacy.

keywords surrogacy, regulation, contract, reproductive market,
commodification

1. Introduction

For the past few decades, laws have been in force in many European countries that
either ban or discourage practices of surrogacy, especially when taking place in a
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commercial setting (European Parliament Committee on Legal Affairs 2012). In some
countries, various aspects of surrogacy itself areprohibited,while inothers, surrogacy is
discouraged through, for example, prohibitions on matching and facilitation services
by surrogacy brokers. In addition, inmost of these countries, the longstandingprinciple
of family law,mater semper certa est (‘it is always certainwho is the mother), functions
as a legal barrier to surrogacy arrangements. In line with this maxim, the surrogate
mother is also regarded as the legal mother, because she is the one who gives birth to
the child. Consequently, intending parents need to go to court if they want to be
appointed as the legal parents of the child in question.
The main objective of these prohibitive and restrictive laws is to protect the rights,

dignity and welfare of both surrogate mothers and children-to-be. A recurring
thought is that surrogacy, particularly when offered commercially, may lead to situ-
ations in which surrogate mothers and children are treated as instruments to fulfil
the wishes of others (i.e. the intending parents) or as commodities to be traded on
the ‘reproductive market’. Furthermore, these policies aim to prevent the coming
into existence of a ‘reproductive proletariat’ (Fabre-Magnan 2013, pp. 98–99) or
‘breeding class’. It is feared that especially women struggling with financial problems
will see no other option than to offer their ‘reproductive services’, thereby exposing
themselves to potentially exploitative and abusive practices.
Although these policies generally date back to the late 1980s and early 1990s,

many of the arguments that were put forward at the time still apply or have
gained even more force. First, it is widely recognized that social-economic inequal-
ities are increasing (European Commission Directorate for Research 2010, Piketty
2013). In the expected economic aftermath of the coronavirus crisis, that process
is likely to accelerate. From that perspective, the risks of exploitation are greater
than before. Second, the rise of new reproductive technologies, together with the
advent of the internet, have in the meantime served to create a worldwide reproduc-
tive market, in which most aspects of pregnancy can be outsourced. In this market,
various instances of commodification of children and exploitation of surrogate
mothers have come to light (Ergas 2013, Dickenson 2017, chapter 4, UN Special
Rapporteur 2018, sub 29–33). Admittedly, the international surrogacy market is
affected as well by the coronavirus crisis. For example, inMay 2020, media reported
that, due to international travel restrictions, dozens of surrogacy-born babies were
stranded in Ukraine, a country with a fast-growing surrogacy industry serving
mostly foreign clients (Grytsenko 2020, Kramer 2020). Yet, unlike many other econ-
omic sectors, the fertility industry is expected to be able to recover quickly in post-
pandemic times (Sussman 2020).
Nevertheless, existing legal restrictions and bans on surrogacy are under increas-

ing pressure. National authorities in many European countries find themselves facil-
itating the requests of intending parents who have violated surrogacy laws or evaded
these by going abroad. The reason is that, once the birth of the child conceived
through these arrangements is a fait accompli, the best interests of the child are inter-
preted as requiring national authorities to cooperate with intending parents, even if
these parents have, according to the same authorities, not acted in the child’s or sur-
rogate mother’s best interests by using goods and services from illegal or foreign
reproductive markets. Especially when intending parents travel abroad to access
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foreign reproductive markets and subsequently return to their home countries with
their newborns, national authorities are confronted with complex dilemmas in the
area of immigration and family law. Should authorities accept foreign birth certifi-
cates, grant citizenship to these children and recognize the intending parents as legal
parents? And can compliance with these requests be interpreted as endorsing domes-
tically prohibited reproductive arrangements?
Often these questions end up in court, where judges tend to apply, what could be

called, la logique du fait accompli (Fabre-Magnan 2013, p. 67). That is, as soon the
child’s birth is an accomplished fact, it is regarded as being in that same child’s best
interest to accommodate the intending parents’ requests, even if one objects to the
fact that the birth of the child was preceded by, for example, buying gametes from
anonymous donors or the possibly exploitative treatment of a surrogate mother.
The underlying thought is that it is in a child’s best interest to be raised by those
who have been eagerly awaiting him or her. Moreover, when it comes to accepting
foreign birth certificates, a denial of the request can conflict with the child’s human
right to an identity (ECtHR 2014, Mennesson v. France, UN Special Rapporteur
2019, sub 25–33) and could, ultimately, even result in the child becoming stateless.
Much has been written about the struggle to regulate cross-border surrogacy

arrangements and the rise of a pragmatic tolerance of reproductive markets,
despite national reproductive laws prohibiting these same markets (e.g. Pennings
2004, Ergas 2013, Glenn Cohen 2014, Van Beers 2015). This article covers new
ground by discussing recent proposals to regulate surrogacy proactively through a
national system of pre-conception authorization of surrogacy agreements (hereafter:
PASA). Within such a system, authorities are already before conception called upon
to examine and assess contractual arrangements between the intending parents and
the prospective surrogate mother. As the advocates of this construction argue, one of
the important advantages of this ex ante approach is that authorities are involved in
the process at such an early stage, that the conception of the child, let alone the
child’s birth, is not yet a fait accompli. They would thereby be able to protect the
children’s rights and the rights of surrogate mothers at a stage when it really matters.
The basic idea is simple. A surrogate mother’s pregnancy will not be commenced

unless the intending parents and surrogate mother have drafted and signed an agree-
ment containing the terms of the surrogacy arrangement, and this agreement has
been approved by an authority. The authority giving official permission to start
the pregnancy can either be a court, as is the case in the South Africa and Greece
(European Parliament Committee on Legal Affairs 2012, pp. 40–48), and is now
also being proposed in the Netherlands (GCRP 2016; Memorandum A 2020); or
an interdisciplinary state commission, as is the case in Israel (Stoll 2013, pp. 197–
230); or a regulated surrogacy organization, as has recently been proposed in the
UK (UK Law Commissions 2019). The main incentive for intending parents to
comply with the procedure of PASA is that, upon the birth of the child, the intending
parents will automatically become the legal parents. This means that the aforemen-
tioned principle of mater semper certa est is abandoned.
This idea appears to be gaining ground internationally. In several states, such as

Greece, Israel and South Africa, a system of pre-conception authorization of surro-
gacy agreements has been effective for some time. In other countries, such as the UK
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(Horsey 2015, UK LawCommissions 2019), Argentina (Lamm 2013), France (Sénat
2010), Ireland (Irish Government 2017) and the Netherlands, government commit-
tees, working groups and law commissions have equally recommended this
approach. Finally, the growing number of academic publications advocating such
an ex ante approach (e.g. Fenton-Glynn 2014, Jackson 2016, Alghrani & Griffiths
2017, Punselie 2020) also suggests that PASA is on the rise.
In this article, we analyse the Dutch and UK proposals for PASA. In that process,

we also briefly discuss the existing South African system of PASA. In 2016, the
Dutch Government Committee on the Reassessment of Parenthood (hereafter:
GCRP) advised the government to introduce a system of judicial PASA. Four
years later, this proposal resulted in a draft bill to introduce PASA in the Dutch
legal order. In 2020, Dutch Minister of Legal Protection Sander Dekker shared
the draft bill with the public in two parts (Memorandum A 2020, Memorandum
B 2020). In the UK, similar developments have been taking place. In 2019, the
Law Commission of England andWales together with the Scottish Law Commission
(hereafter: UK Law Commissions) proposed a ‘new pathway to legal parenthood in
surrogacy’ in a joint consultation paper. A final report, as well as a draft bill, are
expected in early 2022. Unlike the Dutch proposal for PASA, the surrogacy agree-
ment is to be authorized not primarily by courts, but by ‘regulated surrogacy organ-
isations’. Finally, in South Africa, a judicial system of PASAwas introduced in 2010
through a revision of the Children’s Act.
The requirements for PASA are quite similar in these three systems: commercial

surrogacy arrangements are not accepted; the process is also open to same-sex
couples and single individuals; at least one of the intending parents must be geneti-
cally related to the future child (although exceptions to this rule are possible); and
intending parents are to be recognized as the child’s legal parents from the
moment of birth.
PASA proponents hail the new system as a win-win for all parties involved; as

bringing family law in line with the changed social reality of creating families; as
maintaining a non-permissive approach towards commercial surrogacy; and as
avoiding the logic of ‘fait accompli’ because of its proactive approach. In addition,
the revision would offer much-needed oversight and regulation for a situation that is
already taking place anyway. As is written in the Memorandum to the Dutch draft
bill: ‘these revisions do not aim to encourage or discourage surrogacy, but to offer
better protection to all those involved’ (Memorandum A 2020, p. 10). Thus, it
would be possible to protect surrogate women and children, while, at the same
time, facilitating surrogacy.
In this article, we critically examine these claims. We argue that proposals for

PASA create new and irresolvable problems of their own, without being able to
bypass the aforementioned logic of ‘fait accompli’. Moreover, even if these proposals
promise to offer better protection to vulnerable parties through a careful ex ante
assessment of surrogacy arrangements, our analysis suggests that PASA may also
result in the facilitation of surrogacy practices with commercial, commodifying
and exploitative dimensions. Our more general claim is that PASA radically
breaks with the normative foundations of existing surrogacy laws, contrary to
what its proponents claim. Although the proposals are presented as merely
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regulating something that is already taking place, they silently introduce a radically
new and, as we shall argue, highly problematic legal-ethical approach to surrogacy.
In this article we aim to lift the silence by critically examining a series of fundamental
normative shifts set in motion by systems of PASA: the shift from prohibition to
regulation (section 2); from deontological to consequentialist approaches (section
3); from status to contract, from gift to commodity (section 4); and from regulation
to facilitation (section 5).

2. From prohibition to regulation

According to the advocates of PASA, existing prohibitive approaches to surrogacy are
‘out of date’ (Horsey 2015, p. 6, UK Law Commissions 2019, sub 1.50) and ‘not fit
for purpose’ in the twenty-first century (Alghrani and Griffiths 2017, pp. 166–167,
UK Law Commissions 2019, sub 1.50). They point out that legislative attempts at dis-
couraging surrogacy have proven to be ineffective, and that as soon as the birth of a
child as the result of a surrogacy arrangement is a fait accompli, courts cannot but
facilitate the requests made by commissioning parents. More generally, existing pro-
hibitive approaches to surrogacy fail to provide a clear family law framework for situ-
ations in which surrogacy does take place, thereby creating legal uncertainty for all
parties involved (GCRP 2016, par. 11.4.1, Memorandum A 2020, p. 2).
The underlying message appears to be that surrogacy has become a reality that is

here to stay, and that the best that legislators can hope to achieve is to regulate and
monitor these practices, to make sure that they take place with respect for all parties’
rights and welfare. Accordingly, pragmatic legislators should take as their ‘starting
point that surrogacy is an accepted form of building a family’ (UK Law Commis-
sions 2019, summary, p. 4) and should regulate it in a effective, proactive way
that does ‘justice to the vulnerable position of the parties involved’ (GCRP 2016,
sub 11.4.2), especially the child. In that process, the existing taboo on surrogacy
should be lifted, thereby removing surrogacy from obscurity. This would clear the
road for a transparent procedure of this phenomenon. As Dutch minister of Legal
Protection Sander Dekker explains:

Surrogacy is a legal twilight zone, I think we have to end that. This also means that we
have to come to a neat arrangement, managing surrogacy in a decent way. So no more
abuses in faraway countries that we don’t want, but surrogacy in the Netherlands on a
non-commercial basis. (translated from Müller 2019)

Dekker’s explanation highlights another aspect of PASA: the hope that by regulating
and facilitating surrogacy safely and effectively, instead of merely prohibiting and
restricting it, national legal orders can prevent their subjects from travelling
abroad to circumvent reproductive laws (Fenton-Glynn 2014, p. 74, GCRP 2016,
sub 11.4.1, Alghrani and Griffiths 2017, p. 181, UK Law Commissions 2019, sub
1.48, Memorandum A 2020, p. 17). From this perspective, restrictive laws only
serve to chase prospective parents to either illegal markets, where state oversight
will be absent by definition; or to foreign reproductive markets, thereby outsourcing
the risks of exploitation and commodification to other states. Instead, a domestic
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system of PASA would offer potential intending parents such an attractive legal
arrangement that they would be less likely to turn to foreign reproductive
markets. As legal scholar Fenton-Glynn argues:

We must face up to the reality that surrogacy cannot be regulated through punishment,
but must work on safe and ethical facilitation. We must use the carrot, rather than the
stick, and create a regime that is in line with our ethical beliefs, but is equally transparent
and easily accessible, so that commissioning parents would not have any incentive to
work outside it. (Fenton-Glynn 2014, p. 74)

This approach raises the question as to how authorities should respond to intending
parents who do not ‘bite the carrot’, and decide to work outside the PASA frame-
work by resorting to foreign reproductive markets. Would ‘the stick’ then enter
the picture after all? The answer is no. According to both the Dutch and UK propo-
sals, the foreign route should remain available because, once the child is born, the
best interests of the child require cooperation with the intending parents. This
means that Dutch and UK authorities, in practice, will also appoint intending
parents as legal parents, even if these have engaged in international commercial
surrogacy. In other words, also under PASA, the logic of fait accompli persists in
family law.
Moreover, the UK and Dutch proposals recommend that the procedure for inter-

national surrogacy arrangements should even be made more ‘workable’. Both the
Dutch draft bill and the UK Law Commissions’ consultation paper propose to
create a list of countries in which surrogacy takes place in line with the UK and
Dutch PASA requirements for surrogacy, such as a genetic link between the child
and at least one of the intended parents, and the requirement that the child can
access information regarding its ‘origin story’. If intending parents engage in surro-
gacy arrangements in these countries, the child’s birth certificate may be accepted
‘automatically’ (UK Law Commisions (summary) 2019, p. 20 and sub 16.91),
without a court procedure (Memorandum A 2020, p. 10).
The Dutch draft bill takes this pragmatic approach a significant step further by

stating that in these procedures, the question may not be asked as to whether the
international surrogacy arrangement in question was commercial in nature. The
reason is that ‘otherwise, child and surrogate mother will become the victim of
the possibly wrong actions of the intending parents’ (Memorandum A 2020,
p. 11). In other words, under the Dutch proposal for PASA, the logic of fait accompli
is interpreted in such a way as to openly facilitate international commercial surro-
gacy arrangements. In this light, it is highly unlikely that under the proposed
systems of PASA the number of intending parents engaging in reproductive
tourism will decrease, as proponents of PASA believe.
Moreover, on a more fundamental level, in all of these proposals, a novel but also

problematic understanding of the function of law in the governance of surrogacy can
be detected. We discuss three aspects. First, advocates of PASA presuppose that the
law should ‘keep pace with social change’ (see title Fenton-Glynn & Scherpe 2017)
and that ‘the law should follow societal developments and […] not the other way
around’ (Punselie 2020). In other words, the prime function of law is to make
things ‘workable’ (UK Law Commissions 2019, sub 1.50) in light of changing
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social realities and the expressed needs of a number of individuals. If the law fails to
do so, it can be regarded as ‘not fit for purpose’ (Alghrani and Griffiths 2017,
pp. 166–167, UK Law Commissions 2019, sub 1.50). Such a view drains the law
of its normativity, ignoring the ways in which the law provides society with a set
of standards and principles to adhere and aspire to. Within this approach, law is
reduced to a mouldable and flexible system which has as primary task to
‘manage’ (Müller 2019) and reflect societal developments and individual prefer-
ences. That such an instrumental and pragmatic approach to the function of law
has its limits within countries that adhere to the rule of law, is evident. In particular
the Dutch proposal that no questions may be asked about the commercial and,
therefore, possibly exploitative nature of international surrogacy arrangements,
drives this pragmatic line of reasoning to its extreme. As United Nations Special
Rapporteur Maud de Boer-Buquicchio describes the human rights concerns that
are raised by such an approach:

The demand that domestic parentage orders be recognized globally without appropriate
restrictions and without consideration of human rights concerns raises the related risk
that a minority of jurisdictions with permissive approaches to commercial surrogacy,
and with regulations that fail to protect the rights of vulnerable parties against exploita-
tion, could normalize practices globally that violate human rights. (Special Rapporteur
2018, sub 23)

As to the proposals for ‘automatic’ recognition of foreign birth certificates, it should
be noted that, according to the Special Rapporteur, ‘States generally should not
automatically recognize parentage orders or birth records from foreign States in
respect of commercial surrogacies, but should review carefully the proceedings
abroad’ (Special Rapporteur 2018, sub 70).
Second, advocates of PASA presuppose that legal frameworks that do not produce

desired behaviour are in need of replacement. They claim that this is the case for
existing surrogacy laws, because legal orders are increasingly confronted with the
fait accompli of the birth of a child through illicit surrogacy arrangements. A first
critical remark that can be made is that incidences of reproductive tourism do not
necessarily prove the general ineffectiveness of existing surrogacy laws. The
numbers are still quite low, which suggests that existing surrogacy laws have so
far had a certain deterrent effect (GCRP 2016, p. 90, Memorandum A 2020,
p. 4). However, PASA proponents claim that further normalization of surrogacy
in society is inevitable. As such, these proposals can be said to suffer from the short-
comings of, what could be called, a politics of ‘inevitabilism’ (Zuboff 2019, p. 221).
Moreover, such an approach relies an impoverished understanding of the func-

tions of law in the area of family law and biolaw. Law is more than a collection
of commands; it also has important institutional and symbolic functions and
effects (Pessers 2013, 2016, Van Beers 2015). Indeed, especially where the law of
persons and family is concerned,

the law is not so much directly influencing citizens’ behaviour, but rather offering anthro-
pological and institutional narratives which permeate the stories we tell about ourselves
and each other. A primary example is the way in which the law recognises each and
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everyone upon birth as a legal subject with a name, role, and place in a larger family
story. (Van Beers 2015, p. 130)

This is also true of the principlemater semper certa est. This principle can be under-
stood as the legal order’s guarantee that a newborn child will have a firm social and
legal status from the start, ‘a Sitz im Leben, enabling the child to live a life in truth
and dignity’ (Pessers 2013, p. 2591).
Conversely, pragmatic, inevitabilist policies have symbolic effects themselves,

which equally need to be addressed (Van Beers 2015, pp. 131–132). For example,
the Dutch proposal to rubber-stamp international surrogacy arrangements when
certain conditions are met, even if they are commercial in nature, may be read by
Dutch citizens as an encouragement to engage in commercial surrogacy arrange-
ments, even though, according to the same Dutch draft bill, commercial surrogacy
is to be discouraged because of its risks of exploitation and commodification.
Third, within systems of PASA, the focus shifts from banning, preventing and dis-

couraging surrogacy to regulating, monitoring and supervising the creation of chil-
dren through surrogacy. The law thereby becomes part of ‘a rigorous administrative
process’ (UK Law Commissions, summary, p. 9). Before the authority in question
can approve the creation of life through surrogacy, it needs to not only carefully
review the terms of the surrogacy agreement, but also make sure that the arrange-
ment does ‘justice to the vulnerable position of the parties involved’ (GCRP
11.4.2, English summary, p. 93). For example, in the procedure ‘attention should
be paid […] to the socio-psychological, physical and legal meaning of a surrogate
procedure for the surrogate mother, the intended parties and the child’ (GCRP
11.4.3, p. 106). This includes making sure that the surrogate mother ‘has been
free to make the decision to act as a surrogate’, and assessing whether the transfer
of the child to the intending parents presents a high risk of harm (GCRP 11.4.3,
p. 106). In that process, multiple organizations and agencies will be consulted,
including child protection service, welfare workers, counsellors and medical
professionals.
As such, PASA is a textbook example of ‘biopolitics’ and ‘biopower’. As soon as

the state becomes involved in the creation of new life, and the law is incorporated
into an ‘administration of bodies and calculated management of life’ (Foucault
1998, p. 140), it is clear that both state and law have become part of a biopolitical
force field. More specifically, Foucault’s assertion that within a system of biopower,
‘the judicial institution is increasingly incorporated into a continuum of apparatuses
(medical, administrative, and so on)’ (Foucault, p. 144) seems an apt description of
the role of the judiciary in PASA, with its specific fusion of legal, psychosocial,
ethical and medical considerations. Indeed, PASA fits well in Foucault’s description
of biopower as a method of ‘power whose operation is not ensured by right but by
technique, not by law but by normalization, not by punishment but by control’ (Fou-
cault 1998, p. 89).
If it is the case that, within the context of PASA, the system of law becomes an

extension of ‘an essentially normalizing power’ (Foucault 1998, p. 144), the ques-
tion arises as to which norms are tacitly guiding that process of normalization. In
the following two sections, this question is addressed through an examination of
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two normative shifts taking place in the context of PASA: the shift from deontologi-
cal to consequentialist approaches (section 3) and the shift from status to contract,
gift to commodity (section 4).

3. From deontological to consequentialist approaches

Existing legal bans and restrictions on surrogacy can be explained as rooted in deon-
tological, Kantian ethics. Kant’s categorical imperative, which stipulates that one
ought to ‘use humanity, as much in [one’s] own person or in the person of every
other, always at the same time as an end and never merely as means’ (Kant 2002,
pp. 46-47) can be recognized in these laws on various levels. As discussed, the
core concern of prohibitive surrogacy laws is that surrogacy arrangements can
have objectifying, commodifying or exploitative dimensions. Within these contexts,
it is felt that surrogate mothers and future children are in danger of being treated as
things and products instead of persons and ends-in-themselves (Dickenson 2017,
p. 65). Moreover, as soon as profit enters the picture, the autonomy of the surrogate
mother may be compromised.
Related to these concerns about surrogacy is the idea that surrogacy should only

be used as an ultimum remedium, that is, solely in cases of medical necessity by
intending parents who do not see any other option. The thought that surrogacy
cannot be used for social or elective purposes, regardless of whether such arrange-
ments would contribute to the happiness of all parties involved, can also be regarded
as based on a deontological line of thinking.
In this section we examine the question as to whether or to what extent these

deontological lines of reasoning are continued under systems of PASA. One of the
major promises underlying PASA is that surrogacy arrangements will be regulated,
monitored and supervised in such a way, that the dignity and rights of both surro-
gate mother and future child will be even better guaranteed under PASA than
under a prohibitive legal regime, although the latter system aims to protect the
same values (GCRP 2016, p. 98; Memorandum A, p. 7). As the UK Law Commis-
sions (sub 2.71) write:

Concerns about exploitation and commodification persist in the context of the current
law, particularly in respect of commercial arrangements. We consider that law reform
in respect of domestic surrogacy arrangements can alleviate, if not eliminate, these con-
cerns by providing more effective regulation of surrogacy arrangements, and the revised
eligibility requirements and safeguards.

From that perspective, it would seem that deontological approaches, based on
human rights principles such as non-commercialisation and human dignity, continue
to be safeguarded under PASA. In this section, we examine that claim by focusing on
the operationalization and interpretation of two interconnected deontological
requirements in the context of PASA: the requirement that the surrogacy arrange-
ment is altruistic in nature and the requirement of medical necessity. Both require-
ments offer protection against commodifying practices of surrogacy. However, as
we shall argue, these standards are reinterpreted within proposals for PASA in
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such a way as to make place for more permissive and consequentialist regulatory fra-
meworks for surrogacy. We start with the requirement that the arrangement needs to
be altruistic.
Generally, also under systems of PASA, commercial surrogacy practices are

regarded as undesirable because of deontological concerns. For example, the
Dutch draft bill’s Memorandum (p. 7) states that commercial practices of surrogacy
introduce the risk that children are being treated as tradable goods and that surro-
gate mothers are being pressured into offering their reproductive services. Accord-
ingly, authorities in charge of PASA are expected to verify that the surrogacy
agreement in question is altruistic in nature. The Israeli system of PASA is a
notable exception. Israeli law not only allows commercial surrogacy, but can even
be said to indirectly encourage it by not permitting intending parents to enter into
surrogacy arrangements with relatives (Stoll 2013, p. 211).
Nevertheless, a certain normative shift can be detected in this context. A first indi-

cation of this shift is the lack of effective sanctions to enforce the norm of non-com-
mercialisation. According to the joint consultation paper of both UK law
commissions, it would be undesirable to criminalize the conduct of intending
parents, even if such a sanction were ‘a means of ensuring that limitations on pay-
ments are maintained’. The commissioners argue, in line with one of the conclusions
of the 1984 Warnock Report on human fertilization and embryology, ‘that children
should not be born with the taint of criminality’ (UK Law Commissions 2019, sub
14.40).
The Dutch situation is slightly different when it comes to criminal law sanctions.

The second part of the Dutch surrogacy bill does propose to criminalize the conduct
of both surrogate mothers and intending parents engaging in commercial surrogacy
(Memorandum B 2020). Violations of this ban will be punished with either impri-
sonment (up to one year) or a fine (up to €21,750). The ban also applies to Dutch
intending parents engaging in international commercial surrogacy (Memorandum
B 2020, p. 4). However, it is likely that this ban, if it were adopted, would be
dead on arrival, especially where it concerns international commercial surrogacy.
The main reason for this is that the family law provisions that the Dutch surrogacy
bill aims to introduce will, in practice, undermine the criminal law sanctions on com-
mercial surrogacy. As discussed in the previous section, under the proposed system
of family law, the question as to whether excessive payments have been made to
foreign surrogate mothers may not be asked during the proposed procedure for
the recognition of foreign birth certificates. This means that parents who are in vio-
lation of the ban on commercial surrogacy and may thus, in theory at least, be crim-
inally prosecuted, would still be recognized as the legal parents. In other words,
family law and criminal law provisions point in opposing directions in these situ-
ations. Indeed, sentencing the parents to one year in prison is unrealistic under
these conditions, as courts will not regard imprisonment of the parents as serving
the best interests of surrogacy-born children. As to the alternative punishment – a
fine not exceeding €21,750 – questions can be asked about its deterrent effect. It
is doubtful whether intending parents who are able to afford costly commercial sur-
rogacy arrangements will regard such a fine as a real threat.
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Moreover, even if the ban on commercial surrogacy were properly sanctioned, the
question remains how to define ‘commercial’. An analysis of the UK and Dutch pro-
posals suggests that practices that are commonly viewed as commercial will be more
easily accepted under the proposed systems of PASA. This is because the principle of
non-commercialisation, as well as its underlying understanding of ‘commercial’, are
redefined as part of the proposed revision of laws. The following excerpt from the
UK Law Commissions’ consultation paper (sub 15.2-15.3) is illuminating in that
regard:

We do not think that paying a woman for the service of being a surrogate necessarily
defines an arrangement as commercial, where, for example, for-profit agencies are not
involved. Further, we do not think the correct approach to reform is to ask whether sur-
rogates should be able to be paid sums other than expenses, and, if not, to define what
expenses may include.

In a similar vein, the second memorandum (p. 4) to the Dutch surrogacy bill states
that paying $100,000 for surrogacy arrangements in the United States as compen-
sation for mere expenses is quite possible, and need not constitute a commercial
transaction. Furthermore, the Dutch GCRP proposes to introduce both an uncapped
compensation of expenses and a monthly fee of 500 euros (GCRP 2016, sub 11.4.2).
Finally, the UK law commissioners even go as far as to state that, ‘depending on the
outcome of our consultation, it is […] possible that in [the] future surrogates will be
able to obtain payment beyond their expenses’ (UK Law Commissions 2019, sub
9.76).
Unfortunately, both the UK Law Commissions’ and the GCRP’s report fail to

answer the question as to how these approaches can be reconciled with the principle
of non-commercialisation, and how commodification and exploitation can be pre-
vented. A possible answer is that these proposals presuppose that payment for repro-
ductive labour can be distinguished from payment for children. However, as has
been argued convincingly in the literature, such an argument is ‘specious’ (Brazier
1999, p. 345, Dickenson 2017, p. 70). As the Special Rapporteur (2018, sub 60)
explains:

In general, the provisions relating to the transfer of the child are of the essence of the
agreement, without which the intending parents would neither enter into the agreement
nor pay the surrogate mother. Hence, although commercial surrogacy includes the sale
of services, it also usually includes the sale of the child.

More generally, the Special Rapporteur (2018, sub 69) appears to have foreseen the
risks inherent to redefinitions of the principle of non-commercialisation when she
warns that:

the development of organized surrogacy systems labelled “altruistic”, which often
involve substantial reimbursements to surrogate mothers and substantial payments to
intermediairies, may blur the line between commercial and altruistic surrogacy.

All of this suggests that there is a serious risk that references to the principle of non-
commercialisation may function as a fig leaf in the context of PASA, covering up the
financial transactions that have, in reality, taken place. While paying lip service to
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non-commercialisation, PASA may thus, in practice, pave the way for what is com-
monly regarded as commercial surrogacy arrangements. From that perspective, the
UK Law Commissions’ promise that commercial practices of surrogacy are less
likely to flourish under PASA, becomes highly improbable. This impression is
further confirmed by the Greek and South African experiences with PASA, which
we shall discuss in section 5.
Similar developments can be detected with regard to the reinterpretation of the

requirement of medical necessity in the context of PASA. Traditionally, surrogacy
in the UK and the Netherlands has been ‘premised on the idea that it will only be
used when a woman cannot carry a foetus herself’ (UK Law Commissions 2019,
sub 12.81) because of medical problems. Thus, social or elective types of surrogacy
for individuals who, for example, cannot find a partner or who find it hard to fit a
pregnancy into their professional lives, are not to be facilitated under these systems.
Under systems of PASA the standard of medical necessity appears to lose signifi-

cance. First, it can be observed that the Dutch draft bill does not explicitly mention
any requirement of medical necessity. The UK Law Commissions, meanwhile, leave
the possibility open that a test of medical necessity would eventually be included in
their proposed pathway of surrogacy. However, they propose a more flexible
interpretation of this requirement:

We think that the best approach involves creating a test that encompasses all the reasons
why pregnancy and childbirth may not be viable for a person, ranging from not having a
uterus and birth canal, to not being able to be pregnant and give birth without a risk of
significant psychological harm, and which also considers the health of the potential
child. (UK Law Commissions 2019, sub 12.93)

Especially the vague standard of psychological harm lends itself well to also justify-
ing surrogacy arrangements that serve social or elective purposes rather than
medical ones.
In a similar vein, according to both the Dutch draft bill and the UK Commissions

consultation paper, a maximum age limit for the intending parents is unnecessary
(UK Law Commissions 2019, sub 12.127, Memorandum A 2020, p. 14), although
age can be taken into account by the PASA authority in question. As the UK Law
Commissions (sub 12.127) explain:

Because we see this as a matter of the welfare of the individual surrogate-born child, our
provisional view is that the age of the intended parents should be considered as a part of
any welfare assessment, but that a statutory age limit should not be imposed.

Such a case-by-case approach leaves the door open for types of surrogacy that are
not generally regarded as medically necessary, such as surrogacy arrangements for
intending mothers who are in a postmenopausal stage of their lives.
Finally, under the proposed system of PASA, single intending men and women

would also become eligible to hire the services of a surrogate mother (UK Law Com-
missions, sub 12.91; Memorandum A 2020, p. 3). It remains unclear in the Dutch
and UK proposals how surrogacy is to be made available to single intending
parents without thereby implicitly also facilitating social or elective types of surro-
gacy (e.g. a single intending parent who cannot find a partner).
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In summary, the deontological standards of non-commercialisation and medical
necessity are both eroded under systems of PASA. A possible explanation for this
is that procedures of PASA tend to focus on the consequences of surrogacy arrange-
ments for the welfare of all the parties involved, especially the welfare of the child.
The welfare of these parties is mainly protected through a series of ‘checks’ for the
intending parents and the surrogate mother: ‘medical checks’, psychological checks
through ‘implications counselling’, legal checks through legal counselling, and
‘enhanced criminal records checks’ of the intending parents (UK Law Commissions
2019, summary, p. 10, Memorandum A 2020, p. 12).
As such, the procedure of PASA is largely based on consequentialist standards, the

fulfilment of which is to be reviewed on a case-by-case basis. Within such an
approach, deontological concerns, which are supposed to be also taken into
account during PASA, are easily lost from view. Indeed, from a purely consequenti-
alist perspective, the requirements of non-commercialisation and medical necessity
will not make sense, unless payments to the surrogate mother and the use of surro-
gacy for intending parents without fertility problems would affect the welfare of
those involved. These inner tensions within the procedure may be able to explain
why both standards are subject to a process of reinterpretation and erosion under
PASA.
The standards of non-commercialisation and medical necessity function as impor-

tant safeguards to protect the dignity and rights of surrogate mothers and surrogacy-
born children. As such, their gradual erosion in the context of PASA is reason for
concern. In the next section, we discuss a third factor that may contribute to this ten-
dency under systems of PASA. The contractual approach to surrogacy, which is
characteristic for PASA, may, under circumstances, have commodifying and exploi-
tative effects in itself for both children and surrogate mothers, even when it can be
established that the surrogacy arrangement is non-commercial in nature.

4. From status to contract, from gift to commodity

One of the effects of PASA is to clear the way for surrogacy arrangements between
parties that were, prior to the surrogacy arrangement, complete strangers to each
other. Accordingly, systems of PASA as introduced in South Africa and as proposed
in the UK and the Netherlands leave an important role for intermediaries in the
matching and facilitation of surrogacy arrangements (Müller 2019, UK Law Com-
misions 2019, sub 9.85, Memorandum A 2020, p. 17).
Against this background of parties previously unknown to each other, it seems

fitting to use contractual agreements to determine each party’s rights and obli-
gations. Moreover, the choice to regulate surrogacy through a combination of con-
tract law and family law fits well into the more general trend toward privatization
and ‘rolling back the state’. Finally, given the shift from genetic and biological par-
enthood to intentional parenthood that is inherent to surrogacy arrangements, it
seems logical to lay down in contractual terms what the intentions of all parties are.
However, this ‘movement from status to contract’ (Maine 1861), from status-

based to contract-based family law, comes at a price. The language of contractual
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obligations is not neutral: it affects the relation between the signing parties in certain
ways. This can become clear by contrasting contractual language with the language
of gift. In Dolgin’s words:

While gifts bind, contracts separate. While gifts transform relationships, contracts leave
them untouched, and while gifts bespeak attachment, contracts bespeak freedom.
(Dolgin 1990, p. 524)

Of course, as Dolgin also underlines, this distinction is based on a generalization.
Indeed, hybrids between family law and contract law, between status and contract,
and between gift and commodity, are becoming more common. Yet, also in the
context of these hybrid arrangements, it is clear that certain tensions remain
between the language of the gift and the language of business negotiations. Surro-
gacy contracts and agreements are no exception.
The tension between gift and contract, altruism and business relation, is key to

debates about surrogacy arrangements. According to the Dutch, UK and South-
African systems of PASA, the surrogacy arrangement must be entirely altruistic to
prevent the surrogate mother from being exploited and the child from being commo-
dified. Most agree that, when the language of contract is combined with that of
money, altruistic motivations for surrogacy are compromised. As Dolgin writes:
‘surrogacy arrangements involving contracts and the exchange of money become
legal business deals, opening the way for adversarial relationships’ (Dolgin 1990,
p. 523). Yet, as we shall discuss, when the commercial aspect is left out, the contrac-
tual relation can still, under certain circumstances, have exploitative and commodi-
fying effects.
As mentioned, one of the main aims of PASA is offering legal certainty. Evidently,

the highest degree of legal certainty would be realized if a purely contractual
approach, based on pacta sunt servanda (‘agreements must be kept’), were
adopted, according to which the surrogate mother can be forced to hand over the
child or terminate her pregnancy. However, this would treat the surrogate mother
as an instrument at the disposal of the intending parents, that is, ‘a never-a-
mother gestational carrier’ (Special Rapporteur 2018, sub 57). Moreover, it
would affect the status of the child. After all, the terms within such a purely contrac-
tual approach would, in the end, all be related to the destiny and fate of the child: its
creation, gestation, delivery, hand-over and legal family ties. From that perspective,
it can be said that the child becomes the object of contractual negotations (Fabre-
Magnan 2013, pp. 45–46, Dickenson 2017, p. 72). This contradicts the thought
that, from a human rights perspective, ‘the first priority must be the prevention of
the commodification of children, and specifically the rejection of “a right to a
child”’ (Special Rapporteur 2019, sub 76).
The UK law commissioners seem to have been aware of that risk when they wrote

‘that it is hard to reconcile a contractual model of parenthood with the focus being
on the child’s welfare’ (Law Commission 2019, sub 7.80). They continue their line of
thought by emphasizing that surrogacy arrangements under PASA are nothing like
contracts:
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[…] the new pathway that we propose does not depend on a contract at all or the enfor-
ceability of a surrogacy agreement. Instead, it recognises intent by making it possible for
the intended parents to acquire legal parenthood at birth, by operation of the law (rather
than a contract), but only in conditions where the surrogate continues to share that
intention when the child is born. […]

Our view is that nothing we propose should prevent a woman making decisions about
her own body during pregnancy. We consider it essential that the law respects the surro-
gate’s bodily autonomy. (UK Law Commissions 2019, sub 7.80-7.82)

The argument that surrogacy agreements within PASA are unlike contracts can
only be convincing if the following three points can be established: that the surro-
gacy agreement is truly non-enforceable; that the surrogate mother retains all
decision rights over her body during her pregnancy; and that the procedure of
PASA amounts to more than just rubber-stamping the agreement. As we shall
argue hereafter, there is reason for doubt about each of these three points.
To begin with the claim of non-enforceability, it is important to recall that under a

system of PASA, the intending parents will automatically become the legal parents
upon the child’s birth. While it can be argued that this legal regime does not turn
the surrogacy agreement into a flat-out enforceable contract, it can hardly be
denied that it pressures the surrogate mother towards a handover of the child.
This abandonment of the principle of mater semper certa est gives reason for

concern from a human rights perspective. This maxim can be said to protect the sur-
rogate mother’s right to family life between herself and the child to whom she gives
birth and vice versa. Yet, no arrangements for changing or restoring the family tie
between the child and its birth mother, such as can be found in adoption legislation,
have, as far as we know, been made for the child in the proposals.
Furthermore, relinquishing mater semper certa est can, according to the UN

Special Rapporteur, be regarded as an important indication of the commodification
of children. In order to ‘turn [the ban on the sale of children] into more than a legal
fiction’, the Rapporteur writes, ‘the surrogate mother must be accorded the status of
mother at birth, and at birth must be under no contractual or legal obligation to par-
ticipate in the legal or physical transfer of the child’ (Special rappporteur 2018, sub
72). She underlines that ‘any choice by the surrogate mother after the birth to legally
and physically transfer the child to the indending parent(s) must be a gratuitous act,
based on her own post-birth intentions, rather than on any legal or contractual obli-
gation’ (Special Rapporteur 2018, sub 72).
According to the proponents of PASA, this concern can be addressed by granting

the surrogate mother a period of time after the birth of the child to file objections if
she has doubts about handing over the child. In that context, they refer to ‘the sur-
rogate’s right to object’ (UK Law Commissions 2019, sub 8.23), The Dutch bill pro-
poses a period of six weeks, whereas the UK law commissioners suggest a period of
around two to four weeks (UK Law Commissions 2019, sub 8.26, Memorandum A
2020, p. 15). The line of reasoning is that this period needs to be brief in order to
assure ‘legal certainty with regard to the filiation, name and nationality of the
child’ and ‘to do justice to the intention of all parties involved in surrogacy’ (Mem-
orandum A 2020, p. 15).
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However, ‘the surrogate’s right to object’ is severely restricted in several regards.
First, in the weeks following birth, the surrogate mother is still in a vulnerable state,
as she will be mentally and physically recovering from the rigours of giving birth. For
example, she may have haemorrhaged, may have undergone a caesarean or may be
suffering from postnatal depression. Second, under the Dutch PASA proposal, the
surrogate mother cannot simply withdraw from the contract after birth, but needs
to go to court and come up with weighty reasons of a particular kind:

‘In this assessment [of the surrogate mother’s request for annulment of the surrogacy
contract], the best interests of the child will […] be paramount. This interest was
already weighed when the surrogacy procedure was approved. The surrogate will
need to furnish new circumstances and facts as to why the assessment should now be
different than before. The previously determined common intention of the surrogate
and the intended parents should therefore still be used as the starting point. The possible
genetic relationship of the surrogate and the child, and of the intended parents and the
child could also play a role in the judicial assessment.’ (GCRP 2016, par. 11.4.3, p. 111,
also see Memorandum A 2020, p. 15)

In other words, the options available to the surrogate mother to contest the surro-
gacy agreement after the birth of the child appear quite limited.
Other similarities between surrogacy agreements and enforceable contracts

surface, when the surrogate mother’s contractual obligations are taken into
account. This brings us to the second aspect that needs to be established to be
able to distinguish surrogacy agreements from contracts: that the surrogate
mother retains all decision rights over her body during pregnancy. Both the Dutch
and UK proposals stress that the surrogate mother can under no condition be
forced to have an abortion (GCRP 2016, par. 11.4.3, p. 109, UK Law Commissions
2019). Although such an obligation may not exist on paper, the question remains
whether surrogate mothers, because of their state of dependence, will nevertheless,
under certain cirumstances, feel pressured to do so.
In addition, more subtle forms of interference with the surrogate mother’s bodily

autonomy can be expected. As the PASA framework will be given shape through
case law, it is likely that courts will formulate certain standards of behaviour, obli-
gations and duties of care for the surrogate mother. This is also suggested by the
GCRP:

‘Part of the surrogacy arrangement will indeed be enforceable. […] The intended parents
could […] have an enforceable right – within reason – regarding the lifestyle of the sur-
rogate mother (e.g. accepting medical treatment, not smoking, alcohol usage etc.). […]
Depending on the circumstances of the case, the court could […] attach consequences
to the non-payment of the financial compensation or could impose other forcible
measures in order to ensure performance. The nature of the surrogacy arrangement as
a family law contract does not preclude such conditions.’ (GCRP 2016, p. 101)

In short, intending parents will, to a certain extent, have an enforceable right to
interfere with the surrogate mother’s lifestyle.
A third point that needs to be established in order to distinguish surrogacy agree-

ments from regular contracts is that the eventual attribution of legal parenthood
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takes place ‘by the operation of the law, not by the enforcement of the surrogacy
agreement’, as the UK law commissioners write (UK Law Commissions 2019, sub
9.126). They offer the following reason: ‘We think it is important that the legal
status of the child remains a matter for the law to decide, not something to be nego-
tiated between private individuals’ (UK Law Commissions 2019, sub 9.126). If the
legal status of the child is to remain a matter for the law, PASA cannot, in practice,
turn out to be little more than a mere bureaucratic formality. The authority in ques-
tion needs to come to a proper assessment of the agreement, and must be more than
just a rubber stamp. Unfortunately, as we will discuss in the next section, in countries
where PASA has already been introduced, the assessment procedure turns out to be
exactly that.

5. From regulation to facilitation

Many advocates of PASA claim to maintain a non-permissive stance towards com-
mercial surrogacy. However, the surrogacy practices of countries that have already
introduced PASA some time ago give reason to believe that not only altruistic surro-
gacy, but also full-fledged commercial surrogacy will, de facto, be normalized as
soon as PASA is introduced in the Netherlands and the UK. In section 3, we
already discussed the manner in which the lines between altruistic and commercial
arrangements are blurring within the Dutch and UK proposals for PASA due to a
redefinition of the principle of non-commercialisation.
A second reason, on which we focus in this section, lies in the difficulty, if not

impossibility, of putting the PASA assessment standards into practice. An example
is Greece, which introduced a system of judicial PASA in 2002. Commercial surro-
gacy arrangements are prohibited in Greece. However, empirical studies of Greek
surrogacy practice indicate ‘that surrogacy in Greece is not an altruistic deed and
that financial benefit is evident in the form of “under the table” payments’
(Hatzis 2010, p. 11, Stoll 2013, p. 92). Moreover, ‘the Greek court procedure of
the authorization is more of a formal bureaucratic procedure than a discretionary
assessment of the motivations behind the surrogacy agreement’ (European Parlia-
ment Committee on Legal Affairs 2012, p. 48).
It could be argued that the Greek practice of PASA is perhaps a local problem due

to the legal culture in question. However, it is likely that these shortcomings are
inherent in systems of PASA in general. In reality, judges and other authorities
will mostly be unable to verify whether or what kind of payments have actually
been made to the surrogate mother or to establish whether the surrogate mother
is in a vulnerable position. An illustration of the general powerlessness of systems
of PASA to detect commercial, exploitative or commodifying practices of surrogacy
arrangements is offered by the South African legal practice of PASA. Emblematic is
the 2011 case of Ex Parte WH (2011 6 SA 514 (GNP)).
AsWH is one of the first judicial confirmations of a surrogacy agreement in South

Africa, the court explicitly seeks to contribute to the development of a uniform legal
practice of PASA (in its decision WH, para 9). Accordingly, the judgment contains
the following more general warnings: that under a system of PASA ‘one would be

THE NEW BIOETHICS 367



naïve not to see how it is possible to develop to a point where “a womb for hire”
could become de facto part of surrogacy practice’ (WH, sub 64); that ‘commercial
surrogacy can quite easily be disguised and payments in contravention of the law
can just as easily be included under the guise of legal and legitimate payments’
(WH, sub 64); and that judges ‘cannot simply be a rubber stamp validating the
private arrangements between contracting parties’ (WH, sub 72).
When the judge in this case subsequently comes to an assessment of the sur-

rogacy agreement in question in light of these considerations, he seems unable to
practise what he preached. The main reason is that the court lacks the general
means of investigating whether the arrangement was commercial or exploitative
in nature. To determine the suitability of both commissioning parents and surro-
gate mother, the court relies on an affidavit from the surrogacy broker, co-signed
by the commissioning couple and the surrogate mother, stating that the arrange-
ment is altruistic in nature. Second, the court relies on a report from a single
expert: a clinical psychologist who was paid by the commissioning parents to
interview both themselves and the prospective surrogate mother. This leads the
court to conclude that all requirements are fulfilled and that the surrogacy
agreement can be confirmed.
According to most of the legal commentaries, the court fails to live up to its own

standards. There is ‘a discrepancy between what was preached and practised’ (Pillay
and Zaal 2013, p. 483). More specifically, various legal scholars (Louw 2013, Nicol-
son and Bauling 2013) criticize the court’s superficial investigation and express
serious doubts about the altruistic nature of the arrangement. According to most
of the legal commentators, it was clear that the arrangement was commercial in
nature, given the commercial surrogacy broker who was involved in the arrange-
ment. All of this leads scholars Pillay and Zaal to conclude that the process of
PASA is ‘fundamentally flawed’ (see title of Pillay and Zaal 2013).
The implications of WH are far reaching. Because authorities will, in practice, not

be sufficiently equipped to perform a thorough investigation into the circumstances
under which the parties agreed to the surrogacy arrangement, they run the risk of con-
firming inappropriate surrogacy agreements with possibly commercial and therefore
also exploitative and commodifying dimensions. Under those circumstances, the state
can be said to become involved, not to say complicit, in practices that violate the
human rights and dignity of surrogate mothers and surrogacy-born children.

6. Conclusion

Prohibitive and restrictive surrogacy laws aim to protect surrogate mothers and chil-
dren against commodification and exploitation. These laws are not perfect: they can
be evaded by resorting to either illegal or foreign reproductive markets. Moreover, in
the cases in which surrogacy does take place, these legal frameworks fail to provide
much legal guidance.
From that perspective, it may, at first sight, seem to make sense to switch to more

facilitative regulatory frameworks. Proponents of PASA hope that by facilitating,
monitoring and supervising surrogacy agreements during the pre-conception
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stage, the state can ensure that only ethically and legally defensible surrogacy
arrangements take place. This obviously comes at a certain price: the state
becomes involved in reproductive politics of the first order by co-designing the
reproductive arrangements of its citizens. An extensive, biopolitical, administrative
apparatus is called into existence, which is burdened with the task of ensuring all
parties’ wellbeing in a process of state-approved reproduction.
Advocates of PASAwill counter that this is a price worth paying to make sure that

the human rights and dignity of all parties are protected. Moreover, they believe that
an attractive domestic trajectory for surrogacy will be able to prevent citizens from
going abroad, where the risks of exploitation and commodification are much graver.
However, our analysis suggests that both promises will prove to be false. First, pro-

posals for PASA contradict themselves, by defending PASA as a way to discourage sur-
rogacy tourism, while, at the same time, not only refusing to close off ‘the foreign
route’, but even making it more attractive. Second, although PASA is presented by
its advocates as a more effective way of safeguarding human rights and human
dignity in surrogacy arrangements, a novel normative outlook is silently being intro-
duced, which offers less protection to surrogate mothers and surrogacy-born children.
Finally, although the assessment that is supposed to take place under PASA contains
standards to make sure that surrogacy arrangements are not commercial, commodi-
fying or exploitative in nature, the experience in Greece and South Africa suggests that
authorities will nevertheless rubber-stamp arrangements of such nature.
As a net result, the system of PASA continues the logic of fait accompli; fails to

prevent citizens from engaging in international, commercial surrogacy arrangements
and even facilitates these arrangements to a certain extent; and finally, is likely to
introduce and facilitate commercial, commodifying and exploitative surrogacy
arrangements on a national level. Moreover, the state becomes entangled in a mal-
functioning bureaucratic apparatus. It thereby also becomes responsible for surro-
gacy practices with exploitative and commodifying dimensions. We would not be
surprised if children born from such practices might, in the future, sue the state
for failing to protect their human rights and dignity. Such lawsuits are already
taking place in the context of adoption and donor-conception, and are likely to
follow in the context of surrogacy as well if PASA is introduced.
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