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Introduction
International discussions on the climate change issue
are approaching a negotiating deadlock.1 This is because
the leadership paradigm underlying the climate change
regime is fast evolving into a conditional leadership
paradigm.2 The leadership paradigm refers to the fact
that agreement in the climate change regime was
developed on the basis of the principle of ‘common but
differentiated responsibilities and respective capabili-
ties’ in the United Nations Framework Convention on
Climate Change (UNFCCC).3 Under this principle the
developed countries would be the first to take action to
reduce their emissions of greenhouse gases and
developing countries would subsequently follow. How-
ever, even though the Kyoto Protocol to the UNFCCC4

embodies this paradigm, domestic political events in
several countries have resulted in a situation that con-
tradicts its spirit. Several months before the Kyoto Pro-
tocol, the US senate made clear that it would be unlikely
to ratify any Protocol which set binding targets unless
there was clear evidence of the willingness of developing
countries to participate meaningfully in the process.5

This was partly prompted by growing fears in the US
that reducing emissions of greenhouse gases (GHGs) in
the domestic context could lead to high domestic unem-
ployment, and that such a risk should only be taken if
and when there was some degree of certainty that the
developing countries would be willing to eventually take
on commitments. The US stance can be viewed in two
ways: from a positive perspective, one could argue that
all the United States needs is some assurance that the
developing countries are serious about taking some sort
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of action in the future; from a negative perspective it
might be said that this position is merely an excuse for
postponing action in the US. The fact remains that even
if the US president wanted to ratify the Kyoto Protocol,
he cannot do so without the support of Congress. The
US stance has repercussions on the other developed
countries, who are unwilling to ratify if the United States
does not do so.6 This is an understandable response in
that if Europe and other developed countries were to
take on unilateral commitments in the absence of ratifi-
cation by the US (the main emitter of GHGs) the fear is
that their domestic economies could suffer dispro-
portionately while the main source of the problem
remained unaddressed. Like the United States, the other
developed countries are also concerned that the advan-
tages of being ‘first movers’ in the process of industrial
transformation may be difficult to reap if other countries
do not eventually join in the regime. Given the contin-
gent nature of willingness to ratify therefore, the entry
into effect of the Kyoto Protocol may depend on the sig-
nals that the developing countries send.

These concerns prompted discussions on inclusion of
an article on the voluntary commitments of developing
countries.7 After considerable opposition from the
developing countries, this article was eventually not
included in the Kyoto Protocol. Nevertheless, the issue
was raised in several bilateral discussions with different
countries.8 This increased the pressure on the
developing countries, many of whom were upset by this
turn of events.9 In November 1998, the Argentinian
government, which was hosting the fourth meeting of
the Conference of the Parties (COP), tried to put the
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issue of voluntary commitments of developing countries
on the agenda for discussion. This met with fierce oppo-
sition from the developing countries although several
developed countries did support the issue. The chair
then reserved the right to discuss the issue informally.

During the fourth meeting, the Argentinian government
announced that it would adopt voluntary commit-
ments.10 Kazakhstan also made a statement to this
effect.11 Both governments claimed that they would, sub-
ject to certain conditions, be willing to reduce their emis-
sions against a base line of their projected growth in
emissions. Although this represents an attempt to
develop a constructive approach to the problem, it does
not provide a useful precedent for dealing with it,
because although these countries aim to reduce the
growth of their emissions, there is no clear indication of
how the base lines are to be drawn, nor is there any
indication of the level at which the growth of these emis-
sions will be eventually stabilized.

Against this background, this paper will briefly explore
three different approaches that can inform the
developing countries’ response to these issues, and will
recommend which of these options should be adopted.
It then explores how that option could be delivered and
offers a package of measures which developing countries
could bring to the negotiating table. The paper con-
cludes by examining ways in which this negotiating pack-
age could be provided with the necessary legitimacy.

Developing Countries:
Alternative Responses

Developing countries have essentially three choices.12

The first option is to take the ‘principled position’ as
their starting point. This would mean that developing
countries would continue to demand that the North
must act first, and unless and until the developed coun-
tries can actually demonstrate that they have taken the
lead in reducing their GHG emissions to an extent that
is compatible with the ultimate objective13 of the
UNFCCC, the developing countries will not even consider
the issue of possible commitments. Under a strict
interpretation of this position, the developing countries
would also avoid any intermediate discussions of how
the regime would develop further. It is unlikely, however,
that the developing countries will opt for such an
approach: they have clearly expressed their desire to be
part of the rule-making process, even though the rules
do not directly affect them at present; they are aware of
the global interconnectedness of these issues, and do
not wish to opt out of the international system.14 They
are in any event ill-suited to the kind of hard bargaining
that the ‘principled position’ demands. Furthermore,
adherence to a strict principled position would be
extremely unwise in the context of climate change, as it
may give Northern countries the justification to post-
pone action indefinitely in relation to the issue and focus
instead on adaptation to climate change. While there are
some economists who argue that this is a cheaper alter-
native for the developed countries, developing countries
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are likely to suffer much more since they do not have
the resources to easily adapt to the potential effects of
climate change.

The second approach is the currently used, strategic,
‘business as usual’, defensive and reactive approach.
This approach is the result of the fact that most
developing country negotiators tend to have a handi-
capped negotiating power, a hollow negotiating man-
date, difficulties in developing coalitions with other
countries and, hence, tend to react defensively. This
strategy is generally characterized by rejecting the ideas
from the North, by failing to offer proposals for dis-
cussion, and by making few concessions.15 It draws upon
the national negotiating position adopted in other issue
areas and hence, being tried and tested in these areas,
appears to be legitimate. Given the limited resources
available to developing countries, this tends to be the
generally adopted negotiating strategy. However, it is a
strategy with disadvantages. First, such an approach
does not clearly articulate what the developing countries
are willing to provide in exchange for what the
developed countries will do. In other words, there is no
give and take, and hence after a while the developed
countries get the feeling that they are the parties that
have to do all the work. Second, developing countries
tend to lose out in negotiations since they are less well
prepared with alternative suggestions. If they do not
know what they want and how they can develop an effec-
tive strategy to secure what they want, they may not
get what they want. Third, because developing countries
tend to use defensive strategies, developed countries
assume that this culture will prevail, which accounts for
the increasing lack of confidence amongst the developed
countries as to when or whether the developing coun-
tries will adopt some concrete commitments. Although
understanding and respecting the conditions under
which developing countries prepare their defensive
negotiating strategies, it is suggested that these stra-
tegies have been to some extent responsible for the
negotiating bottleneck that the climate change regime
now faces. While this does not in any way imply that the
US is right in holding the regime hostage to meaningful
participation by developing countries, it is important to
reiterate that if the regime does not develop further,
those most at risk are the developing countries. One
only has to look at the calculations about which region
is most likely to suffer as a percentage of regional GDP
to see the enormous implications for these countries.16

The third approach which might be taken is the con-
structive package approach in which the developing
countries take on a proactive role. Here, the developing
countries would discuss among themselves how they
would wish the regime to develop further and would pro-
duce concrete suggestions. This strategy calls not only
for creative thinking, for the development of innovative
ideas, but also for the lobbying of domestic actors and
other international partners to ensure that there is
broad-based support. In short such an approach is lab-
our intensive and, if inadequately discussed and sup-
ported internally and internationally, it could be very
risky. It is a risky strategy internally, in that if there is
inadequate support domestically, the negotiator risks
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losing his or her job. It is risky internationally, in that if
it is poorly articulated and negotiated, the negotiating
process may lead to a situation in which the final consen-
sus does not resemble the initial proposal of the
developing countries.

This article, while recognizing the advantages of a
defensive approach, proposes that the constructive
approach should be followed, and presents a proactive
package of ideas that could be used by developing coun-
tries to negotiate their case and by developed countries
to encourage the proactive participation of developing
countries. However, it is important to emphasize that
developing countries should not engage in discussion
under a constructive approach in the international tre-
aty negotiations until they have taken the necessary
steps to avoid the risks attached to such an approach.17

These steps will be considered in the concluding sec-
tion, ‘Towards Creating Legitimacy’.

The Constructive Approach
The suggested approach is therefore for developing
countries to develop a package of options that could be
seen as their ‘meaningful’ contribution to the climate
change issue and as their demands in relation to the
issue. This strategic method may surprise the US govern-
ment which has thus far not articulated what ‘meaningful
participation’ is despite an announcement that ‘the
Kyoto Protocol does not meet our requirements for
developing country participation’.18 By taking control
over the discussions, the developing countries could
articulate meaningful participation from their own per-
spective. This may help break the deadlock that is thre-
atened by the first option and perhaps even hoped for
by industry. Moreover, while not denying the legitimacy
of the developing countries’ position, its effectiveness in
contributing to an international regime that calls for far-
reaching reductions in the developed countries is ques-
tionable.

As has been previously argued, the developing countries
need to adopt an ABCDE policy. Such a strategy would
imply that developing countries should develop an
active and effective negotiating role, should emphasise
the boomerang effect of the potential impacts of climate
change on developing countries, should exploit their
comparative advantage and their demographic power in
the negotiation situation and should try and negotiate a
package that takes into account the concerns of all the
key groups of developing countries.19

On the basis of over 250 interviews, I have sought to
develop a package of options that developing countries
could attempt to negotiate. This package is based on try-
ing to develop a compromise position between the
developing and developed countries. Earlier versions of
this package have been presented at international aca-
demic and policy meetings in London (June 1998),20 Nai-
robi (July 1998),21 New Delhi (September 1998),22 Utrecht
(October 1998),23 Buenos Aires24 and Chile (November
1998),25 and Milan and London (March 1999).26
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Differentiation of Countries
Some researchers would argue that in order to address
the climate change problem, only a few large emitters
from the South need to be involved in the process. This
is also probably the rationale behind the US position
that key developing countries need to show their willing-
ness to participate meaningfully in the process. While
this may be accurate from a purely technical perspec-
tive, it is more than likely that the rest of the developing
countries would suffer quite substantially from the
consequences of such an approach. The package offered
below therefore seeks to take into account the concerns
of the different negotiating blocks in the climate
change negotiations.27

The developing countries consist of about 134 members
(the G-77 group) that are parties to the Convention.
Interviews reveal that most negotiators from this group,
while acknowledging that they have internal differences,
nevertheless believe that they should negotiate as a uni-
fied group in order to resist pressure from the developed
countries. Yet the G-77 seems to be fragmenting into sub-
groups with different negotiating perspectives. Thus
China and India tend to focus on equity arguments and
the need for developed countries to fulfil their obli-
gations before the developing countries come on board.
Philippines, Argentina and Costa Rica are part of another
emerging group who want to demonstrate that much
action is already being taken. The small island states are
angry, the oil producers defensive and the smaller coun-
tries are accommodating, arguing that it is sensible to
take what they can get. Despite this tendency towards
fragmentation, it is suggested that these differences of
emphasis can and should be united into a strong nego-
tiating strategy that could be presented by the group
as a whole. However, in forging a common negotiating
strategy it is important to identify the differing concerns
confronting the various sub-groups. There are essen-
tially five categories of developing countries: the newly
industrializing countries, the oil exporting countries, the
middle income countries, the small, poor and vulnerable
countries and the ‘giants’.

The newly industrializing countries are developing rap-
idly. Some have already obtained OECD membership,
while others hope to follow. Although some of these
countries are at present in recession, discussions with
their negotiators indicate that many of them are pre-
pared to ultimately accept responsibilities that match
their new status, although they will resist such measures
for as long as possible. Such countries would perhaps
be willing to accept commitments in line with the com-
mitments of the Annex B countries on the condition that
they receive a grace period, or an alternative base year.

The oil exporting countries are also among the richer
developing countries, but they have a specific problem
in that they are economically dependent on oil exports.
They are consequently reluctant to support far-reaching
measures to reduce GHG emissions since they are afraid
that this will have a highly negative impact on their econ-
omies. They have therefore opposed binding obligations
for developed countries in the past. In 1995, the G-77
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decided to conduct certain crucial negotiations without
the oil exporting countries, and they formed the green
G-77 in order to push for harder measures. Since then,
the oil exporters have modified their strategy. They are
now trying to find other ways and means of dealing with
the climate change issue without necessarily suffering
economically. In interviews, some of their negotiators
have suggested that they could support tougher meas-
ures for the developed countries if the developed coun-
tries were to adopt a carbon tax and phase out subsidies
to the fossil fuels. This, they argue, would lead to an
increase in the demand for oil. There is however no con-
sensus among the oil exporters on this issue. Ultimately,
this group will be able to prevent binding measures only
to the extent that the developed countries do not them-
selves want such measures. If and when the developed
countries decide to focus on phasing out the use of fossil
fuels these countries will be badly affected, and hence
they need to invest in diversification of their pro-
duction base.

The middle income countries are countries that do not
yet have a solid institutional structure but whose econ-
omies are growing steadily. Their pollution levels are
also increasing, and they are likely to be vulnerable to
the climate change issue. These countries need to
explore the potential of making the Clean Development
Mechanism28 work well both in terms of the goal of sus-
tainable development and in terms of securing financial
assistance for promoting technological advancement
and reduction of GHG emissions in relation to each pro-
ject. They also need to look at their policies and see
where there is potential for changing course towards a
more sustainable development path.

There are a large number of relatively small developing
countries whose national income is quite small and
whose emission levels are fairly low. They are caught
between a vague realization that climate change could
have serious impacts on their countries, and their cur-
rent long list of domestic priorities. The 42 small-island
states have been demanding since the early 1990s that
serious emission reduction measures should be taken by
governments. The Alliance of Small Island States (AOSIS)
prepared a draft text for a protocol demanding a 20%
reduction of GHG emissions by 2005 by Annex I coun-
tries. In addition these countries have been requesting
assistance for adaptation measures, but under the
present financial arrangements, no assistance for adap-
tation will be provided for some time to come. Under
the Kyoto Protocol, a part of the proceeds of the Clean
Development Mechanism projects will be used to finance
adaptation projects in the most vulnerable countries.

The large developing countries are confronted with the
dilemma of pursuing economic growth without increas-
ing their already high GHG emission levels. Although this
problem does not come into play in the short-term, these
countries fear that it will soon be a major issue,
especially given the concerns of the US Senate. Since the
climate change issue is a low priority issue on the dom-
estic agenda, and there is limited research on the issue,
the negotiators from these countries are affected by a
handicapped negotiating power that both hampers the
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horizontal development of the regime and its vertical
domestic implementation.

Elements of a Package
This section presents a possible negotiating package
that developing countries could discuss and use as a
basis for developing their negotiating position. As men-
tioned earlier, the package builds on interviews with
negotiators and policymakers from the South and the
North. It consists of nine elements: the cool air
approach, the cool indicator approach, policies and
measures reports, the Clean Development Mechanism,
the grace period, the flexibility tax, the assistance indi-
cator, the non-compliance fund and the G-7 quick com-
munication channel.

The Cool Air Approach
Although the climate change regime is developing prag-
matically, with countries promising what they can do,
eventually the commitments will have to be shared.
Without prejudice to this, it is proposed that for a start
there should be a recognition of the default principle of
a minimum emission level per person. The ‘cool air’
approach describes the concept whereby countries that
emit less than a ‘floor’ (minimum) emission level should
be entitled to some benefits under the treaty, including:
(a) the right not to be subject to any commitment under
the treaty, and (b) the right to either trade the unused
portion of their emissions under the international trad-
ing regime or the right to priority in receiving the funds
under the adaptation fund.

The minimum emission level would be defined on a per
capita basis. However, relevant national circumstances
would need to be taken into account in defining such a
minimum. These may include criteria such as the avail-
ability of alternatives and/or the relevant climatic and
geographical conditions. The minimum would not be the
maximum to be allowed, merely the floor. Once the mini-
mum was reached, it does not imply that commitments
would follow.

The background to this proposal is that the Kyoto Proto-
col allows trading under Article 17.29 Under this mech-
anism the (developed country) Parties listed in Annex B
will have GHG emissions allowances (assigned amounts),
that are equivalent to their commitments under the Pro-
tocol. Parties that do not use their allowances during the
first commitment period can sell their surplus to Parties
that have exceeded the allowance. How the allowance
will be established and what rules must be applied in
case of non-compliance will be further discussed by the
Subsidiary Body on Scientific and Technological Advice
and the Subsidiary Body on implementation at the pre-
paratory sessions of the COPs.30

Allowance allocations are a controversial issue. The
theory of emissions trading is that emission levels are
allocated among countries, and countries that underuse
their permits may sell to overusers. This provides under-
users with a reward and overusers with an incentive to
minimize their emission levels. Since the market deter-
mines the price of the permits, such a system can
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efficiently reduce emissions at the cheapest costs. While
the theoretical efficiency of the system is not affected
by the initial allocations of emission rights, the initial
allocations are critical to whether such a system would
be acceptable to countries or not. If the initial allocation
levels are set at a particular historic year, eg 1990
(‘grandfathering’), this allows the status quo between
countries to be maintained. This option is relatively
attractive to the developed countries, as it rewards, as
they see it, the ‘first movers and hard workers’. The
developing countries, on the other hand, see the grand-
fathering system as rewarding the polluters and pun-
ishing the poor, who would have to pay substantially to
get emission rights.31 They would prefer allocations to
be made on a per person/per hectare basis, or on the
polluter pays and ability to pay principle.

Until Kyoto, there was no consensus on this issue. Arti-
cle 17 of the Kyoto Protocol, however, permits emission
trading between developed countries against the allo-
cations (or targets) as agreed upon by Annex B coun-
tries. These targets are not based on any criteria other
than the criteria of political feasibility, and to some
extent contain an element of initial grandfathering. Until
2008 there are no targets for these countries; after 2008
there are targets but these relate to emission levels in
1990 (and perhaps 1995). Some developed countries are
even allowed an increase in their emissions. The ‘cool
air scheme’ offers certain advantages:

O It would ensure that the most vulnerable countries
have access to assistance. The countries that would
benefit from such a scheme are those with low emis-
sions who are particularly vulnerable (due to their low
income levels) to the potential impact of climate
change, in particular, the 42 small island states and
the 50 or so poor African states. The underlying prin-
ciple that these countries should not have to suffer
the consequences of climate change without some
assistance has been accepted in the Rio Declaration
and in the UNFCCC.32

O The scheme represents a compromise between
developed and developing countries. More radical
suggestions have indeed been made, such as the pro-
posal made by the Brazilian government which would
take past emission levels into account in determining
how emission allocations should be shared, the pro-
posal of the Centre for Science and Environment in
New Delhi which argues that an equitable sharing is
the only possible way, and Contraction and Conver-
gence proposal of Globe 1998, also based on equity.33

However, these proposals have met with resistance
and scepticism from the developed countries since
they involve a large transfer of resources to the poor
countries. The minimum emission level proposal is a
compromise between the positions, which acknowl-
edges the validity of the convergence arguments,
while accepting that the industrialized governments
would, even if they wanted to, never be in a position
to get such a proposal accepted by their electorates.
The cool air approach is made on the basis of three
principles that western countries and their popu-
lations accept: (i) the polluter pays principle, (ii) the
human rights principle and (iii) the equality of opport-
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unity principle as opposed to the equality of out-
comes principle. How can any western government
deny the ‘minimum’ needed for a basic dignified life?
The proposal is also a compromise in that it accepts
that there needs to be a cut-off year so that the
scheme is not a carte blanche for population growth.
But the cut-off year must be reasonable in order not
to penalize future generations, in accordance with the
principle of sustainable development.

O The scheme also allows the very poor developing
countries to learn to trade with the new currency of
the future – emission permits.

O The scheme helps to break the new North–South div-
ide that was created by allowing emission trading only
among the developed countries. It also helps those
countries that are likely to receive the least funding
under the Clean Development Mechanism (CDM).34

There is a growing fear that the continent of Africa
may not be able to attract large sums of money
through the CDM. This fear is based on the projects
that actually were developed in the Activities
Implemented Jointly phase.35 Recent reports indicate
that very few Activities Implemented Jointly Projects
have been developed in Africa. Of the 74 reported pro-
jects in 1997, only one took place in Africa.36 A year
later the number had increased to two, although the
total number of projects had increased to 123.37 The
projects are mostly agriculture and/or forestry related
and some are in the area of renewable energy pro-
jects. It has been argued that the economic criteria
underlying the AIJ/CDM may lead to the exclusion of
an entire continent.38

O It seems quite unethical to invite this large group of
countries to the international negotiations, only to let
them know that they may suffer seriously from the
effects of the problem and not to offer them any
assistance. The cool air option offers a way out of
this dilemma.

O The cool air proposal is to some extent in line with the
European Union proposals to develop differentiated
targets for member states, whereby a quantitative sec-
toral approach is to play an important role in attaining
burden differentiation which will then be reflected in
the decisions and conclusions of the Council of
Environmental Ministers.39 One of the important
aspects of the EU proposal is that the ‘national
circumstances’ are quantified and hence made the
subject of quantitative and principled discussion. The
cool air approach attempts to do just that.

O Finally, such a scheme will not expose developing
countries to the argument that they need to address
equity concerns within their countries before they can
demand it internationally. This is because although
the gap between rich and poor is large in most
developing countries, most of these countries have
policies aimed at poverty abatement.

The disadvantage of the cool air scheme is that it creates
a new flexibility mechanism. Opponents of the scheme
are likely to argue that this creates a new form of ‘hot
air’. They are referring to the fact that some developed
countries are allowed an emission level in 2008 that
appears to be higher than current prognosis predicts.
For example, it is unlikely that Russian emissions in the
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period 2008–2012 will be anywhere near the stabilization
target they have been allocated. It is more than likely
that their emissions will be up to 30% below that level.40

Thus any trading with Russia will be seen as trading in
‘hot air’ a term that has been used in this context to
describe a notional ‘surplus’ created by overly high
initial allocations. The extent to which this could occur
depends mainly on the economic growth of these coun-
tries during the next 10 years. However, hot air is dis-
tinct from cool air, because it concerns countries that
fall below a minimum per capita emission level; whereas
the hot air issue concerns countries that have an excess
emission level. Furthermore, the cool air approach con-
cerns countries that are most vulnerable to the climate
issue. Finally, why should some countries be allowed to
benefit from hot air and others not.41 From the point of
view of an environmentalist and a lawyer, a regime with-
out loopholes is the best possible regime. But political
scientists would argue that the main purpose of a regime
is to set up institutions and to send signals to industries
and government to change their method of production
and consumption.42 If that is the case, such a cool air
approach has the advantage of involving people in these
countries in also thinking about the potential ways to
change their development patterns in the future.

A further problem associated with the cool air concept
relates to the accuracy of calculations, and liability for
miscalculations. Many developing countries do not have
proper institutional structures, and it would be unwise
and unfair to burden them with the responsibility of
ensuring that the emission reductions are genuine by
developing a ‘seller beware’ approach.

If trading in cool air was unacceptable, then the alterna-
tive approach of linking such a concept to adaptation
funds could be used. This would allow countries that fall
below a minimum level of emissions to be given priority
in receiving funds from the adaptation fund established
under Article 12.8 of the CDM.

The Cool Indicator Approach
A ‘cool indicator’ is a simple indicator which could use-
fully be adopted by the developing countries. Two such
indicators – a GDP related indicator and a subsidy
related indicator – will now be explored.

A GDP related or a government spending related climate
change indicator needs to be developed. Such an indi-
cator would indicate what percentage of the GDP or
government expenditure is spent on climate change
related measures. It would be easy to develop as the
necessary information is readily available. This indicator
would enable each of the developing country parties to
indicate the measures they are currently undertaking.
Most developing countries spend money on afforestation
policy, fuel-switching, energy efficiency or renewable
energy, as was clearly indicated by the presentations of
developing country NGOs and negotiators during the
meetings of the subsidiary bodies in October 1997 and
during the December 1997 negotiations.43 Although there
is very little research on the subject, many developing
countries probably spend comparable amounts as a per-
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centage of GDP on climate change related measures.
Such an indicator would therefore help to provide the
evidence of meaningful participation that the US senate
apparently needs. There are, however, a few problems
with such an approach. First, a GDP related indicator is
no proof of actual effect. That is true, but such an indi-
cator has been used to show Official Development
Assistance in the past and has its own value, however
limited. Second, it is always difficult to know what can
be included and what cannot; however, this is true for
all broad indicators.

Another indicator that could be useful is one that
reports on the percentage of subsidies that are being
phased out in relation to fossil fuels and, if relevant, in
relation to agriculture. India, Mexico, South Africa, Saudi
Arabia and Brazil have already cut fossil fuel subsidies
substantially.44 Many developing countries have under-
taken measures to phase out the subsidies in relation
to various relevant sectors, primarily as a result of the
introduction of Structural Adjustment Programmes or
other domestic policies. Reporting on the phase out of
these subsidies in relation to subsidy levels in 1990 may
also be of vital interest. It is important to note here that
we are talking about an indicator of actual progress that
can be reported on by developing countries, not about
their future commitments.

Policies and Measures Reports
Middle and high income developing countries could go
a step further and report on on-going policies and meas-
ures (PAMs) that (directly or indirectly) take the climate
change issue into account (for example in relation to
Article 12 of the United Nations Convention on Climate
Change). If one examines the national policies in relation
to energy, transport, agriculture, one can identify several
measures that are being taken by developing countries
to improve demand-side management, promote renew-
able energy, promote public transportation etc. NGOs
and industries are also initiating certain practices and
policies that can stimulate a change in behaviour and
reduce the relative growth in emissions.45 Ultimately,
any correction or improvement made to existing policies
that avoid emissions should be reported upon just to
demonstrate the degree to which climate change issues
are being directly or indirectly taking into account in the
process. In fact, the Climate Convention calls on all
governments to communicate their national policies and
measures, and hence this principle is consistent with
existing commitments.

The advantages of PAMs reports are as follows. First,
several of the middle income developing countries are
already taking some sort of measures; it would make
sense to make political capital out of these measures by
making them more visible to the Northern countries.
Second, such policies help to indicate the areas in which
Clean Development Mechanism projects are likely to be
welcome. Third, such reporting could assist developing
countries in convincing the North that they are taking
the issue seriously within their limitations. Fourth, in
many cases, the developed countries themselves exam-
ined other policy areas to see what the impact on green-
house gas emissions were likely to be. Thus, for example,
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the Netherlands examined the existing energy conser-
vation policies and calculated the potential impact of
such policies on GHG emissions. Many countries thus
calculated the incidental benefits of existing policies in
other subject areas to check what the potential impacts
on their GHG emissions would be. This was a first step
towards developing new climate change policies.

However, such an approach is not without its disadvan-
tages. It calls for identifying experts who will spend time
examining all the policies to see which can have a ben-
eficial impact on climate change. This implies diverting
resources and manpower from other priorities in order
to fulfil the reporting requirements. In response, how-
ever, the reporting requirements in relation to such poli-
cies need not be complicated and stringent; instead, a
format should be adopted which allows these countries
to make a quick estimate of how their policies impact
on climate change.

The Carrot: The Clean Development Mechanism
Without prejudice to the continuing debate in
developing countries on the advantages and disadvan-
tages of the Clean Development Mechanism (CDM), this
section presents one key idea. The CDM can potentially
provide opportunities for the developing countries to
participate in a meaningful manner in the climate change
regime. It will perhaps be of most value to the middle
and high income countries of the South. Article 12 (2)
states:

The purpose of the clean development mechanism shall be to
assist Parties not included in Annex I in achieving sustainable
development and in contributing to the ultimate objective of the
Convention, and to assist Parties included in Annex I in achieving
compliance with their quantified emission limitation reduction
commitments under Article 3.

Article 12 (3) states:

Under the clean development mechanism: (a) Parties not
included in Annex I will benefit from project activities resulting in
certified emission reductions; and (b) Parties included in Annex I
may use the certified emission reductions accruing from such
project activities to contribute to compliance with part of their
quantifies emission limitation and reduction commitments under
Article 3, as determined by the Conference of the Parties serving
as the meeting of the Parties to this Protocol.

Under the Article, Parties may voluntarily participate in
the process, there must be real, measurable and long
term benefits, and the reductions should be additional
to any that would occur in absence of the project. The
emission reductions can be banked up to the first com-
mitment period. Part of the proceeds are expected to be
used for administrative and adaptation costs. The article
on the Clean Development Mechanism in developing
countries calls for a small sum of the proceeds to be left
aside for assisting the most vulnerable countries.46

There is an executive board to manage the mechanism.
One crucial aspect of CDM development requires con-
sideration. The argument is that there should be poten-
tial for the unilateral generation of credits and for credit
sharing. This should provide investors within the
developing countries with an incentive to explore the
opportunities for reducing GHG emissions by improving
on domestic projects. Clearly such projects should also
be formally registered with the executive board of the
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mechanism. If such projects are accepted as CDM pro-
jects, it should be possible to trade the certified emis-
sion reductions thus achieved internationally. This will
lead to demand (rather than supply) driven projects,
higher returns on the credits for developing countries,
reduced transaction costs for developed countries and
the creation of positive incentives for developing coun-
try industries to modernize.

The Grace Period
The grace period refers to an extra period of time that
is made available to different groups of countries for
fulfilling their obligations. The concept was inspired by
the Montreal Protocol which gave developing countries
ten years in which to fulfil their obligations.47 The cli-
mate change regime arguably allows the developed
countries a 16 year grace period (1992–2008) before leg-
ally binding emission limitation and reduction commit-
ments become applicable to them (depending on how
the period is defined). It might therefore be appropriate
for developing countries that reach a certain threshold
level of national income and that emit more than a criti-
cal emission level per capita to similarly have a grace
period of some years, before legally binding objectives
become applicable to them. The attractions of such an
approach are that it would provide the developing coun-
tries with a measure of protection against growth being
followed by immediate economic collapse, and would
make it easier for these countries to accept commit-
ments. The disadvantage of grace periods is that they
postpone the adoption of measures to reduce GHG emis-
sions.

The Flexibility Tax
Under the Kyoto Protocol, there are three co-operative
mechanisms (the ‘flexibility mechanisms’). These are:
trading of emission credits amongst the developed coun-
tries in Annex B of the Kyoto Protocol; the clean develop-
ment mechanism, which is an instrument to promote co-
operation between the developed and the developing
countries; and joint implementation with other
developed countries, ie with those countries with econ-
omies in transition. The flexibility tax refers to a small
tax to be levied on all three co-operative mechanisms
under the Kyoto Protocol to be paid by the investor.

The advantages of this tax are as follows. As mentioned
earlier, under Article 12 (8) of the Kyoto Protocol, a por-
tion of the proceeds of CDM projects is to be kept aside
for adaptation purposes. This suggests that the costs of
CDM projects are likely to increase relative to Joint
Implementation and emissions trading costs, since no
similar article is included in the other flexibility
mechanisms. This indirectly constitutes a tax on the co-
operation between developed and developing countries,
which may reduce the attractiveness of CDM projects in
relation to other flexibility mechanisms, thus reducing
the amount of money made available for adaptation pur-
poses. With a flexibility tax, however, all flexibility mech-
anisms would generate a percentage of the proceeds to
be set aside to fund adaptation activities in the most
vulnerable countries, thereby ensuring that all three
mechanisms become comparable in terms of costs for
the investors. Furthermore, by levying the flexibility tax
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on all three mechanisms, the total amount of money gen-
erated for adaptation purposes would be increased, the
principle being that to the extent that developed coun-
tries do not take measures domestically, there is a pol-
luter pays tax which is imposed on the flexibility mech-
anisms. (The tax would not apply when developing
countries develop CDM projects unilaterally, only to the
international transfers). Finally, and most importantly,
the tax would provide an incentive for the developed
countries to reduce emissions domestically.

The Assistance Indicator and Graduation to Annex
II
The assistance indicator refers to a reporting require-
ment whereby the developed countries (excluding the
countries with economies in transition) would report on
the assistance they provide to the developing countries
in terms of an indicator. At present, the obligations of
developed countries to provide developing countries
with financial and technological assistance are vaguely
worded. A GDP related climate change assistance indi-
cator would show with some clarity the kind of assist-
ance being provided, for example, under Article 10 of the
Kyoto Protocol. There are several advantages of
developing such an indicator. First, when such an indi-
cator is placed next to the Official Development Assist-
ance indicator, it would show that the assistance is,
indeed, measurable and additional. Second, most
developed countries already make large sums of money
available to developing countries in the context of vari-
ous projects. The indicator would help to make the
assistance easily visible. Furthermore, companies that
have invested in Joint Implementation and Activities
Implemented Jointly Projects in the last eight years, may
not be able to get any credit for the actions they have
taken thus far. They could, however, report their activi-
ties for inclusion in such an assistance indicator. Fourth,
it would help the psychological development of the
regime. Fifth, it is relatively easy to develop such an indi-
cator. While it might be argued that an assistance indi-
cator shows only money made available, and not the
impacts made, this objection is not insurmountable.

While such an indicator applies only to the richer
developed countries at present, there should be a pro-
cess of graduation by which the Central and Eastern Eur-
opean countries should have a grace period which is
then followed by a period in which they are also obliged
to provide quantified assistance to the developing coun-
tries, following which these countries should also
become members of Annex II of the UNFCCC.

The Non-Compliance Fund
The concept of a Non-Compliance Fund builds on the
ideas of the Brazilian Proposal on the Clean Develop-
ment Mechanism.48 Basically, it means that all countries
that do not comply with their legally binding emission-
related commitments and who cannot purchase credits
on the international market, should be obliged to pay a
fine that finances a technology co-operation fund. Within
a period of, for example, three months following the end
of the first commitment period, parties will be encour-
aged to shop around for credits that they can purchase
in the international market. If such credits are not avail-
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able, defaulting parties will be fined. The advantages of
this proposal are that it is consistent with the polluter
pays principle, it pushes up the price of credits, and
ensures that the system is effective. If there were no non-
compliance mechanisms, the entire system of trading
would collapse. The disadvantage of such a system is
that it would not be fair to countries with weak organiza-
tional structures who are perhaps already in debt. To
meet this problem, it is suggested that countries with
established and secure institutional mechanisms be
fined under the Non-Compliance Fund, whereas coun-
tries with less established and weak institutional struc-
tures should be dealt with by the kind of non-confron-
tational Non-Compliance Mechanism that has been
developed in the ozone depletion regime. If it is the
intention of the developed countries to encourage the
developing countries to take on commitments while
their institutional structure is still weak, then it is vital
that the developing countries are not penalized if they
cannot effectively implement for lack of institutional
mechanisms.

The G-7 Approach – Quick Communication Channel
The above measures would provide an effective and fair
mechanism that enabled the developing countries to
participate and that helped keep all countries on board
the regime. But in the final analysis, it is the emissions
of China and India that are going to be of crucial impor-
tance. These two countries with their huge populations,
abundance of natural resources and desire for growth
are destined to be the world’s largest consumers of
energy, responsible for a substantial portion of global
GHG emissions. If they are not actively involved in some
way at the highest possible level, the problem may soon
get out of hand.

At present these countries have many pressing prob-
lems, and the interest shown by their governments in
the regime is nominal. Furthermore, they tend to get
mixed signals about what is considered important from
the North. The liberalization message often competes
with the environmental message. It is proposed, there-
fore, that these two countries should be invited as
observers to the G-7 meetings to discuss these issues in
an integrated manner.

There would be several advantages to such an approach.
First, it would ensure that an integrated and coherent
message is given to the leaders of these countries.
Sources state that the reason that the Clinton adminis-
tration in the US started to think seriously about dom-
estic targets is because of the pressure put by the G7 at
their summit in 1997; in other words, the communication
channel of the G7 clearly seems to have some effect.
Second, the Summit documents reveal that the most
powerful countries talk about the future of the entire
globe, for example, in referring to the steps needed

to shape the forces of integration to ensure prosperity and peace
for our citizens and the entire world as we approach the twenty-
first century. We have agreed to work closely with all willing part-
ners in fostering global partnership for peace, security, and sus-
tainable development that includes strengthening democracy,
and human rights, and helping prevent and resolve conflicts.49

These discussions presently take place without any rep-
resentation from the South, when in fact they could be
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usefully enhanced by contributions from China and
India. Third, there may be incidental advantages in terms
of improving global security. At the same time, the
developed countries could send out one comprehensive
message about how the key issues of security, peace,
environment and economic advance can be addressed.

The Package Summarized
Table 1 illustrates the elements of the proposed negotiat-
ing package as they would apply to the different groups
of countries within the regime. In essence, this package
implies that as countries become richer, they initially
have a grace period and then legally binding commit-
ments become applicable, followed by reduction com-
mitments and stabilization commitments. This is shown
graphically in Table 2.

This paper sets out proposals for developing a scheme
to involve the developing countries. It does not attempt
to define minimum emission levels or levels at which
countries move from one group to another. It merely
sketches out a possible scenario for the development of
the regime. The proposals involve a give and take
between developed and developing countries. Thus, for
example, the cool air proposal provides credits to
developed countries without any transaction costs,
besides making the regime somewhat fairer to the
smaller developing countries. The proposals on the cool
indicator, PAMs reports and the CDM may well be
attractive to the developed countries. Although less
acceptable to the developing countries, they would in
fact be relatively painless for them, except perhaps in
political terms. The issue of the grace period may be
equally unacceptable to all groups of countries, but per-
haps for different reasons. For the high income
developing countries, the period may appear too short;
for the developed and other developing countries, the
period may appear too long.

The flexibility tax may initially appear unattractive to the
developed countries at first sight, but since it provides

Table 1. The negotiation package to involve developing countries

Classification of countries

The approaches LDCs with LDCs with MICs giant countries HIDCs Annex I
emissions below emissions above

minimum minimum

cool air can sell can sell? Can buy
cool indicator applies applies applies applies applies ?
PAMs reports applies may apply applies applies
CDM possible likely very likely very likely likely likely
Grace period (GP) applies applies
Flexibility Tax applies after GP applies
Climate help indicator applies in applies to Annex II

second budget countries; and in
period after GP the second budget

period to CEITs
Non-compliance applies after GP applies after GP
Fine
G-7 approach applies applies to G7

Legend: LDC – less developed country; MIC – middle income country; HIDC – high income developing country; CEIT – countries with
economies in transition
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an incentive for increasing domestic innovation, it may
not prove to be unacceptable. The non-compliance fine,
again superficially unattractive, has the advantage of
making the basis for emissions trading more secure. The
assistance indicator should not, in theory, be painful,
since most of the developed countries are already assist-
ing developing countries, and that assistance is not as
visible as it could be. The G-7 dialogue proposal would
cost no more than the political willingness to engage in
constructive discussion with these countries and to try
and deal with the problems of security, poverty develop-
ment and environment in an integrated manner. There
are probably many variations possible in the develop-
ment of such a package. This is merely one suggested
approach.

Towards Creating Legitimacy

As discussed above, a constructive approach exposes
the developing countries to certain risks. If poorly articu-
lated and negotiated, proposals run the risk of being
stripped apart, and negotiators risk losing their jobs.
This section explores how the negotiating package can
acquire the legitimacy needed to avoid these pitfalls.

It is vital that before such a package is negotiated, it is
extensively discussed with all developing countries and
within the developing countries. To begin with the latter
first, developing countries need to ask their researchers,
NGOs and industry to analyze the implications of such
a package and then to see how it can be modified to
adequately take care of their interests. There should also
be a clear fall-back position negotiated in advance
beyond which the developing countries refuse to go. The
package should not be unreasonable. The negotiators
should also try to check whether the negotiating pos-
ition is in line with precedent, and other domestic poli-
cies. They need to realize that they have to develop the
package in such a way that they offer something in
return for the action that is taken by the North. Domestic
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Table 2. Articulating ‘common but differentiated responsibilities’

The Cool air: Indicators: Menu of PAMs: Grace period LBC: LBRC: LBSC:
approaches operative operative for operational operative from operative operative from operative when

until the all parties when income the moment from the end no later than an acceptable
minimum and emissions that critical of the grace the moment the per capita level

emission per are at the per capita period maximum per is reached
capita level is middle level emission levels capita emission

arrived at are reached level is reached

LDCs applies applies
(incl AOSIS);
emissions below
min. level;
LDCs applies
(incl. AOSIS):
MICs: applies applies
HIDCs applies applies Phase 1 Phase 2 Phase 3 Phase 4

2004–2012 2012–2020 2020–2032 after 2032
+ ad hoc targets + flex. targets + flex. targets + flex.
assistance to tax + help tax + help Tax + help
DCs indicator indicator + non- indicator + non-

compliance compliance
↓ fines fines

Annex 1 → applies Phase 1 Phase 2 Phase 3 Phase 4
1990–2008 + ad 2008–2012 2012–2022 after 2022
hoc assistance targets + flex. ? targets + flex.
to DCs tax + help targets + flex. tax + help

indicator tax; + help indicator + non-
indicator + non- compliance
compliance fines
fines

Legend: LBC – legally binding commitments; LBRC – legally binding reduction commitments; LBSC – legally binding stabilisation
commitments

legitimacy is a vital first step towards discussing such a
package with other countries. In doing so, there must
be a willingness to ensure that the system is internally
consistent, accommodating the concerns of other coun-
tries and that there is transparency and clarity, in order
to dissipate the angst that seems to underlie most
developing country responses to developed country pro-
posals.50

The principle of ‘common but differentiated responsibili-
ties’ is a key feature of the Kyoto Protocol. However, it
is still in its infancy. This analysis indicates that the
dynamics of the participation of developing countries in
the international negotiation process is such that they
are unlikely to wish to develop a proactive approach to
defining such participation. Nevertheless, now is the
time for developing countries to take on a proactive role
and to define such participation in a manner that
involves all the parties. This approach is essential if the
process is to move forwards; for should the developed
countries decide to focus only on adaptation to climate
change within the domestic contexts, the developing
countries will suffer the most. Having said that, the
industrialized countries also need to examine their own
measures and see if these indeed add up to ‘meaning-
ful participation’.
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