
VU Research Portal

Territory, Procedures and Rights: Border Procedures in European Asylum Law

Cornelisse, G.N.

published in
Refugee Survey Quarterly
2016

DOI (link to publisher)
10.1093/rsq/hdv023

document version
Publisher's PDF, also known as Version of record

document license
Article 25fa Dutch Copyright Act

Link to publication in VU Research Portal

citation for published version (APA)
Cornelisse, G. N. (2016). Territory, Procedures and Rights: Border Procedures in European Asylum Law.
Refugee Survey Quarterly, 35(1), 74-90. https://doi.org/10.1093/rsq/hdv023

General rights
Copyright and moral rights for the publications made accessible in the public portal are retained by the authors and/or other copyright owners
and it is a condition of accessing publications that users recognise and abide by the legal requirements associated with these rights.

            • Users may download and print one copy of any publication from the public portal for the purpose of private study or research.
            • You may not further distribute the material or use it for any profit-making activity or commercial gain
            • You may freely distribute the URL identifying the publication in the public portal ?

Take down policy
If you believe that this document breaches copyright please contact us providing details, and we will remove access to the work immediately
and investigate your claim.

E-mail address:
vuresearchportal.ub@vu.nl

Download date: 23. May. 2023

https://doi.org/10.1093/rsq/hdv023
https://research.vu.nl/en/publications/c8d9536f-96a2-4771-a4d7-436df0703b43
https://doi.org/10.1093/rsq/hdv023


Territory, Procedures and Rights: Border
Procedures in European Asylum Law

Galina Cornelisse*

A B S T R A C T

Border procedures have so far received little attention in the legal literature dealing
with European asylum law. Literature on immigration detention in Europe has also
neglected the use of detention in border procedures. This is remarkable because one
of the reasons that Member States resort to border procedures can be traced back to
the centrality of territorial presence within the modern State for the enjoyment of
rights. The triangular relationship between an application for international protection,
refusal of entry, and a deprivation of liberty has remained imprecise. This indetermin-
acy has had important repercussions for the way in which the right to liberty has been
protected at the borders of Europe. However, the way in which the Recast Asylum
Procedures Directive circumscribes Member States’ use of this procedure is unprece-
dented. This article uses the Dutch implementation of the Asylum Procedures
Directive in order to unpack the above-mentioned triangular relationship between an
application for international protection, refusal of entry, and a deprivation of liberty. It
will show that European Union regulation in this area is distinctive because it entails
recognition of the fact that, when it comes to the enforcement of migration control,
individual rights are at stake.
K E Y W O R D S : asylum procedures, border procedures, border detention, EU asylum
law

1 . I N T R O D U C T I O N
All European Union (EU) Member States make use of border procedures in their
asylum legislation. A border procedure can be defined as a procedure in which the
applicant for international protection is not granted entry to national territory during
the time that the authorities examine his or her application. It is important to note
that in this procedure, the denial of entry is a legal fiction – persons whose applica-
tions for asylum are examined in a border procedure are present on the territory of
the State in which an application is filed and the State can exercise full jurisdiction
over them. Thus, in the EU Member States, border procedures are generally carried
out in transit zones or international zones of airports, spaces that fully form part of
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the territory of the State, and over which the State exercises jurisdiction.1 During a
border procedure, applicants for asylum are generally deprived of their liberty; either
in a conventional detention centre, or because their situation legally and factually
amounts to a deprivation of liberty.2

Border procedures have so far received little attention in the legal literature deal-
ing with European asylum law. And perhaps even more conspicuously, the expanding
body of literature on immigration detention in Europe has also neglected the use of
detention in border procedures. This is remarkable because one of the reasons that
Member States resort to border procedures in order to process claims for interna-
tional protection by third-country nationals can be traced back to the centrality of
territorial presence within the modern State for the enjoyment of rights. Thus, the
expulsion of migrants whose presence on national territory is acknowledged by the
State has traditionally been accompanied by more legal and constitutional guarantees
than the exclusion of those whose presence is not legally recognized.3 Moreover, the
triangular relationship between an application for international protection, refusal of
entry, and a deprivation of liberty has remained imprecise in legal regulation and
case-law, glossed over in policymaking, and underexplored in scholarship.

This indeterminacy has had important repercussions for the way in which the
right to liberty has been protected at the borders of Europe, which in turn raises
pressing questions regarding the rights of refugees. These questions may become all
the more urgent in the near future, taking into account the proposal by the
Commission to set up hotspots at the external border in Southern Europe. The idea
behind these hotspots is that applications for asylum will be screened quickly and ef-
ficiently. Subsequently, relocation to other Member States of those who, on account
of their nationality, have a high probability of qualifying for international protection
will be organized, whereas those “who either did not apply for international protec-
tion or whose right to remain on the territory has ceased” will be removed.4

Hotspots raise a whole range of intricate legal questions relating to fair and transpar-
ent asylum procedures. One of these questions relates to the degree of coercion
involved in the “reception camps”, and whether asylum-seekers will be deprived of
their liberty there.

These questions can at least partly be answered by looking at the way in which
the Recast Asylum Procedures Directive (Recast APD) circumscribes Member
States’ use of the border procedure, which is in fact unprecedented.5 As such, the
new border procedure may also tell us something about the way in which European
integration in this area signals a further transition in the traditional assemblage of

1 Which is not to say that the State’s right to exercise jurisdiction in transit zones cannot be limited by a
Treaty, for example by the Chicago Convention. For some examples see: I.H.Ph. Diederiks-Verschoor, An
Introduction to Air Law, The Hague, Kluwer Law International, 2001.

2 See ECtHR, Amuur v. France (Judgment) (1996) Application No. 19776/92; and ECtHR, Nolan and K. v.
Russia (Judgment) (2009) Application No. 2512/04.

3 See, for example, A. Wexler, “The Murky Depths of the Entry Doctrine, the Plight of Inadmissible Aliens
Post-Zadvydas”, Cardozo Law Review, 25(5), 2003–2004, 2029–2077.

4 Art. 7 of Council Decision (EU) 2015/1601 of 22 September 2015 establishing provisional measures in
the area of international protection for the benefit of Italy and Greece [2015] OJ L 248/80.

5 Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common pro-
cedures for granting and withdrawing international protection [2013] OJ L 180/60 (Recast APD).
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territory, authority, and rights. This article uses the Dutch implementation of the
Recast APD in order to unpack the above-mentioned triangular relationship between
an application for international protection, refusal of entry, and a deprivation of lib-
erty. It will show that EU regulation in this area is distinctive because it entails recog-
nition of the fact that, when it comes to the enforcement of migration control,
individual rights are at stake. The way in which the Common European Asylum
System (CEAS) at present increasingly couples exclusion with constitutional guaran-
tees is an important step forward that needs to be carefully considered, both by the
Member States applying EU law, and the EU when designing new policies and in-
struments to deal with the current situation in Europe.

The structure of this article is as follows. It will commence with a detailed analysis
of the legal framework regulating entry to EU territory and the way in which the new
border procedure was introduced by the Recast APD features in this framework
(Section 2). This section will also contrast the regulation of exclusion (border pro-
cedures) with that of expulsion (removal) in EU law, by briefly analysing the relation-
ship between the CEAS and the Returns Directive.6 In Section 3, attention will be
paid to the way in which the border procedure relates to the regulation of the use of
detention in EU law, more specifically in the Recast Reception Conditions Directive
(Recast RCD).7 Thereafter, in Section 4 I will delve a little deeper into the complex
legal configuration that characterises this area by looking at the way in which the
European Convention of Human Rights (ECHR) sets limits to the use of detention
in border procedures.8 It will become apparent that the possible impact of EU law
on the case-law of the European Court of Human Rights (ECtHR) regarding Article
5 of the ECHR could provide an example of complementary – rather than conflicting
– dynamics between pluralist legal orders, eventually resulting in increased protec-
tion for asylum-seekers. In Section 5, Dutch law with regard to the border procedure
carried out at Schiphol Airport will occupy centre stage. In order to get a deeper
understanding of the complex issue of exclusion, I will not merely analyse the recent
implementation of the Recast APD in Dutch immigration law, but Dutch laws and
policies in this area will be contextualised against their historical and political back-
ground. Section 5 concludes with some observations on the way in which the rights
of asylum-seekers ought to be protected at the borders of Europe, if we take EU law
seriously.

2 . E U L E G A L F R A M E W O R K : C A N M E M B E R S T A T E S D E N Y
A S Y L U M - S E E K E R S E N T R Y ?

When considering the rules relating to the entry of third-country nationals, therewith
including asylum-seekers, the first legal instrument to examine would be the

6 Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on common
standards and procedures in Member States for returning illegally staying third-country nationals [2008]
OJ L 348/98 (Returns Directive).

7 Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down stand-
ards for the reception of applicants for international protection [2013] OJ L 180/96 (Recast RCD).

8 European Convention on Human Rights, CETS No. 005, 4 Nov. 1950 (entry into force: 3 Sep. 1953).
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Schengen Borders Code (SBC).9 The SBC contains rules on the absence of internal
border control, and rules governing border control of persons crossing the external
borders of the EU. It contains a prohibition on internal border checks in Article 20
and it sets out the conditions for entry of third-country nationals at the external bor-
ders in Article 5. According to Article 3, the SBC applies to any person crossing the
internal or external borders of a Member State of the Schengen area.10 Article 5 of
the SBC puts down the following conditions for entry by third-country nationals:
they should be in possession of valid travel documents and a visa, if so required by
EU law; they should justify the purpose and conditions of their stay and have suffi-
cient means of subsistence; they have not been the subject of an alert in the
Schengen Information System, and they should not pose a threat to public policy, in-
ternal security, public health, or the international relations of any of the Member
States. If the conditions for entry are not met, entry should be refused, according to
Article 13 of the SBC. It is important to highlight that the SBC has fully harmonised
the rules regarding external border control: Member States are not allowed to “refuse
a third-country national entry to its territory by applying a condition that is not laid
down in the Schengen Borders Code”.11

In ANAFE, the Court of Justice (CJEU) clarified that “the rules governing refusal
of entry laid down in Article 13 [ . . . ] apply to any third-country national who
wishes to enter a Member State by crossing an external border of the Schengen
area”.12 It confirmed that when a third-country national who does not satisfy the
conditions for entry arrives at the external borders of the Schengen area, “the author-
ities responsible for border controls must refuse him entry into that territory”.13 The
CJEU justified this by referring to the area without internal borders and the abolish-
ment of internal border checks. At the same time, even while formally harmonising
the rules relating to border control, the SBC contains exceptions to Member States’
duty of strict border control. To begin with, it gives Member States the power to de-
viate from the obligation to refuse entry on the grounds of humanitarian consider-
ations or international obligations.14 As such, the CJEU made an important addition
in ANAFE: it recalled that under Article 3(b) of the SBC, regulation:

applies without prejudice to the rights of refugees and persons requesting
international protection, in particular as regards non-refoulement.
Consequently, as stated by the Commission at the hearing, those controls
must be carried out without prejudice to the application of provisions which

9 Regulation (EC) No. 562/2006 of the European Parliament and of the Council of 15 March 2006 estab-
lishing a Community Code on the rules governing the movement of persons across borders [2006] OJ L
105/1 (SBC).

10 See Art. 3 SBC. See also CJEU, Case C-606/10, Association nationale d’assistance aux frontières pour les
étrangers (ANAFE) v. Ministre de l’Intérieur, de l’Outre-mer, des Collectivités territoriales et de l’immigration
[2012] EU:C:2012:348, para. 34.

11 CJEU, Case C-575/12, Air Baltic Corporation AS v. Valsts robezsardze [2014] EU:C:2014:2155, para. 69.
12 CJEU, ANAFE, para. 35.
13 Ibid., para. 39.
14 Art. 5(4) SBC. See also CJEU, ANAFE, para. 39.
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protect applicants for asylum, in relation to, inter alia, the principle of non-
refoulement.15

This is in line with Article 13 of the SBC, which states that the obligation to refuse
entry should be without prejudice to the application of special provisions concerning
the right of asylum and to international protection (or the issue of long-stay visas).
The phrasing of this provision justifies the conclusion that provisions of EU asylum
law take precedence over those regulating the conditions for entry in the SBC.
However, in ANAFE, the CJEU did not address the relationship of the Schengen
acquis with EU asylum law in more detail. Notably, it was unclear whether and under
which circumstances Member States were allowed to refuse asylum-seekers entry at
their borders.16 This question was not dealt with either in a later case, which ad-
dressed the question of whether the Returns Directive could be applied to asylum-
seekers, and in which the CJEU ruled that they may not be regarded as staying ille-
gally on national territory.17

However, even if the CJEU has not yet explicitly addressed these questions, a
closer look into the system as laid down by the Recast APD can provide us with
some clarity regarding the question whether Member States may refuse an asylum-
seeker entry to their territory. It should be borne in mind that the cases discussed
above were decided when the Recast APD was not yet in force. However, the former
APD (Directive 2005/85) also had provisions regarding the right to stay and a provi-
sion regarding border procedures.18 Thus, in Arslan, the CJEU seized on Article 7
APD to state unequivocally that it was “clearly apparent from the wording, scheme
and purpose of the [APD and the Returns Directive] that an asylum seeker [ . . . ]
has the right to remain in the territory of the Member State concerned at least until
his application has been rejected at first instance”.19 The right to remain, however,
was defined in Article 2 APD as a right to remain in the territory, including at the bor-
der or in transit zones of a Member State. As such, this right did not seem to grant a
right of entry for an asylum-seeker (or put differently, it did not exclude the postpone-
ment of a decision to grant entry) – also seeing that the APD preamble stipulated
that:

Many asylum applications are made at the border or in a transit zone of a
Member State prior to a decision on the entry of the applicant. Member States
should be able to keep existing procedures adapted to the specific situation of
these applicants at the border. Common rules should be defined on possible
exceptions made in these circumstances to the guarantees normally enjoyed by

15 CJEU, ANAFE, para. 40.
16 Provided, of course, that they did not satisfy the conditions for entry as set out in Art. 5 SBC, which is

the case for many asylum-seekers.
17 CJEU, Case C-534/11, Mehmet Arslan v. Policie ČR, Krajské ředitelstvı́ policie Ústeckého kraje, odbor cizi-

necké policie [2013] EU:C:2013:343. It should be noted that the question was not relevant in this case,
whereas in ANAFE it could be argued that it was.

18 Council Directive 2005/85/EC of 1 December 2005 on minimum standards on procedures in Member
States for granting and withdrawing refugee status [2005] OJ L O326/13 (APD).

19 CJEU, Arslan, para. 48.
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applicants. Border procedures should mainly apply to those applicants who do
not meet the conditions for entry into the territory of the Member States.20

Such a reading is supported by the text of Article 35 APD, which allowed Member
States to introduce border procedures that respected the minimum procedural stand-
ards as laid down in the Directive, but also provided for some sort of stand-still pro-
vision regarding border procedures which fell below these standards, according to
which Member States could maintain procedures to decide at the border or in transit
zones as to whether applicants for asylum were allowed to enter their territory. The
Directive did not in any way further harmonise border procedures, which was clearly
underlined in the explanatory memorandum to the Directive: “[t]he starting point
for this approach is the primacy of national law and the possibility to preserve na-
tional specific features of such procedures and administrative arrangements”.21

It is telling that it was so difficult to find political agreement about border proced-
ures in the former Directive, and harmonise them in any substantial way, except for
the rule that entry to territory should be granted after four weeks.22 The sovereign
power to decide about entry to territory, an issue that was also of central importance
in ANAFE and Air Baltic, is only very reluctantly relinquished by Member States.
This can be explained by the fact that acknowledged presence on territory gives rise
to rights and obligations – an issue that I will flesh out more deeply when investigat-
ing the relationship between the Recast APD and the Returns Directive below.
Nevertheless, one of the key objectives of the Commission’s proposal for the Recast
APD consisted in the harmonisation of the use of border procedures.23 Such harmo-
nisation was achieved, at least formally, although the Recast Directive does not limit
their use to such an extent as originally proposed by the Commission.24

Similar to the former APD, applicants for asylum are granted a right to remain on
the territory of the Member State that examines their application, for the sole pur-
pose of the procedure, until the determining authority has made a decision at first in-
stance.25 This right to remain may also mean a right to remain at the border or in
transit zones.26 Article 43 Recast APD permits the use of border procedures in order
to decide on the admissibility of an application pursuant to Article 33, but also to de-
cide on the substance of an asylum application in accordance with Article 31(8) of
the Directive. According to the Commission, this change was made to accommodate
“the national systems of Member States which apply the general procedure at the

20 See Recital 16 APD.
21 European Commission, Amended Proposal for a Council Directive on Minimum Standards on Procedures in

Member States for Granting and Withdrawing Refugee Status, COM(2002) 326 final, 18 Jun. 2002,
Explanatory Memorandum, 16.

22 Art. 35(4) APD.
23 European Commission, Communication from the Commission to the European Pursuant to Art. 294(6) of

the Treaty on the Functioning of the European Union Concerning the Position of the Council on the Adoption
of a Proposal for a Directive of the European Parliament and of the Council on Common Procedures for
Granting and Withdrawing International Protection, COM(2013) 411 final, 10 Jun. 2013.

24 Ibid.
25 Art. 9 Recast APD.
26 Art. 2(p) Recast APD.
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border”.27 However, it simultaneously emphasised that “the list of cases that can be
accelerated or examined at the border remains exhaustive”.28 That the application of
a border procedure needs to be individually justified is also apparent from the pre-
amble of the Directive, in which it is stated that: “as long as an applicant can show
good cause, the lack of documents on entry or the use of forged documents should
not per se entail an automatic recourse to border or accelerated procedures”.29

Article 43 read together with Articles 9 and 2 Recast APD and Article 13 of the
SBC thus provides the following picture: Member States do not need to grant every
asylum-seeker entry to their territory as meant in the SBC, but they may refrain from
doing so only in those cases in which the use of a border procedure is allowed. In all
other cases, the asylum-seeker has to be granted entry to national territory. Now, in
which cases may the Member States use a border procedure? In the first case, as was
mentioned above, they are allowed to do so if they use the procedure in order to de-
cide upon the admissibility of an application. In Article 33 Recast APD, the cases in
which a Member State is not required to examine an application for international
protection because it is inadmissible are limited to the following circumstances: (1)
another Member State has already granted international protection; (2) a country
which is not a Member State is considered as a first country of asylum; (3) he or she
comes from a safe third country; or (4) the application has become part of the appli-
cation of a dependent of the applicant and there are no elements justifying a separate
application.

The border procedure (or an accelerated procedure) may be used in order to de-
cide on the substance of the application in only 10 cases, enumerated by Article
31(8) Recast APD. They are the following: (1) the applicant has only raised issues
that are not relevant to the examination of whether he or she qualifies as a benefi-
ciary of international protection; (2) the applicant is from a safe country of origin;
(3) the applicant has misled the authorities by presenting false information or docu-
ments or by withholding relevant information or documents; (4) it is likely that, in
bad faith, the applicant has destroyed or disposed of an identity or travel document
that would have helped establish his or her identity or nationality; (5) the applicant
has made clearly inconsistent and contradictory, clearly false, or obviously improb-
able representations which contradict sufficiently verified country-of-origin informa-
tion, thus making his or her claim clearly unconvincing; (6) the applicant has
introduced a subsequent application for international protection that is not inadmis-
sible in accordance with Article 40(5); (7) the applicant is making an application
merely in order to delay or frustrate the enforcement of an earlier or imminent deci-
sion which would result in his or her removal; (8) the applicant entered the territory
of the Member State unlawfully or prolonged his or her stay unlawfully and, without
good reason, has either not presented himself or herself to the authorities or not
made an application for international protection as soon as possible; (9) the appli-
cant refuses to comply with an obligation to have his or her fingerprints taken in

27 European Commission, Amended Proposal for a Directive of the European Parliament and of the Council on
Common Procedures for Granting and Withdrawing International Protection Status (Recast), COM(2011)
319 final, 1 Jun. 2011 Annex.

28 Ibid.
29 Recital 21 Recast APD.
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accordance with the Eurodac Regulation; or (10) the applicant may, for serious rea-
sons, be considered a danger to the national security or public order of the Member
State, or the applicant has been forcibly expelled for serious reasons of public security
or public order under national law.30 Thus, if these cases are not present, and the
claim is not inadmissible, the applicant for international protection has to be granted
entry to national territory.

According to Article 43(2) of the Directive, if a decision is not taken within four
weeks from the submission of the claim, the applicant must be granted access to the
territory. In addition, Member States are obliged to refrain from using border pro-
cedures for applicants in need of special procedural guarantees, who are survivors of
rape or other serious violence, if adequate support cannot be provided in a border
procedure.31 Furthermore, the Directive sets limits to the processing of applications
submitted at the border by unaccompanied minors.32

The full harmonisation of the use of border procedures, coupled with the fact that
the Recast Directive contains an exhaustive list of grounds for the use of these pro-
cedures, is significant because exclusion has traditionally been surrounded with far
less guarantees than expulsion.33 This situation is reflected in the Returns Directive,
which harmonises the rules applicable to third-country nationals who are unlawfully
present in Member States, but which leaves Member States free to refrain from
applying the Directive to those persons who are subject to a refusal of entry in ac-
cordance with Article 13 SBC.34 According to the Returns Directive, Member States
are obliged to issue a return decision against any third-country national that stays ille-
gally on their territory.35 As a general rule, the return decision provides for a period
of seven days during which the third-country national can depart voluntary.36

Illegally staying third-country nationals that have not departed voluntarily after they
have been issued with a return decision may be removed.37

Article 15 of the Returns Directive sets strict limits on the use of detention in
order to effect removal. The CJEU has consistently emphasised that the Directive
does not only aim at an effective return policy, but that the measures taken under
this Directive should be in accordance with the principle of proportionality and
carried out with full respect for the dignity and fundamental rights of the illegally-
staying third-country national.38 By leaving Member States free to not apply the

30 The circumstances enumerated under 6, 7, and 8 seem more pertinent to the use of an accelerated pro-
cedure, as it would seem that in those cases the applicant has already entered national territory.

31 See Art. 24(3) Recast APD.
32 See Art. 25(6) Recast APD.
33 Elsewhere I have elaborated upon the reasons for this difference. See G. Cornelisse, Immigration

Detention and Human Rights: Rethinking Territorial Sovereignty, Leiden and Boston, Martinus Nijhoff
Publishers, 2010.

34 Art. 2 Returns Directive.
35 Art. 6(1) Returns Directive. Note that there are some exceptions to this obligation in Art. 6(2)–(5).
36 Exceptions are contained in Art. 7(1)–(4) Returns Directive.
37 Art. 8 Returns Directive. In these cases, return decisions will be coupled with an entry ban, a decision pro-

hibiting entry and stay in the territory of the Member States during a specified period, generally not lon-
ger than five years (see Art. 11 and Art. 1 Returns Directive).

38 See for example CJEU, Case C-61/11 PPU, Hassan El Dridi [2011] EU:C:2011:268; and CJEU, Case C-
554/13, Z. Zh. V Staatssecretaris voor Veiligheid en Justitie and Staatssecretaris voor Veiligheid en Justitie v.
I.O. [2015] EU:C:2015:377.
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Directive to those who have been refused entry, these guarantees are regarded of
lesser importance for those who have been excluded at the border. As such, the fact
that the Recast APD significantly limits the cases in which an asylum-seeker may be
refused entry has important consequences for his or her constitutional protection
within the Member States: after asylum-seekers have been granted entry, and upon
rejection of their application, they will fall under the Returns Directive, and enjoy
the full protection of EU law.39

3 . D O E S A B O R D E R P R O C E D U R E A L W A Y S I N V O L V E A D E P R I V A T I O N
O F L I B E R T Y A N D H O W D O E S E U L A W R E G U L A T E D E T E N T I O N A T

T H E B O R D E R ?
An important reason for the Commission to limit the use of border procedures in
the proposal for the Recast APD was the circumstance that such procedures imply
detention.40 It is conspicuous that the link between border procedures and detention
in the Recast APD is only acknowledged in the provision that addresses the use of
border procedures with regard to unaccompanied minors: Article 25(6) stipulates
that when Member States identify an applicant as an unaccompanied minor, they
may apply or continue to apply Article 43 only in certain cases, “in accordance with
Articles 8 to 11 of Directive 2013/33/EU”. These latter provisions are those that
regulate detention in the Recast RCD, and which are accordingly relevant for the de-
tention of all asylum-seekers. However, before examining the legal framework of the
detention of asylum-seekers with specific regard to detention at the border, it is per-
haps useful to probe a little bit deeper into the reasons as to why border procedures
always involve a deprivation of liberty.

Interestingly, this was a question that was addressed in a European context long
before matters relating to asylum became a matter for the Union legislator: namely
by the ECtHR in 1996. In the case of Amuur, the ECtHR decided that to hold asy-
lum-seekers in the international zone of an airport upon arrival constitutes a restric-
tion of liberty that under certain circumstances can turn into a deprivation of
liberty.41 A State cannot refute the existence of deprivation of liberty with the argu-
ment that the asylum-seekers are not on its territory or that they are free to leave at
any time. The possibility for asylum-seekers to voluntarily leave the country where
they wish to take refuge does not exclude the existence of a restriction of liberty,
which can under certain circumstances turn into a deprivation of liberty.42 The
ECtHR held that:

Holding aliens in the international zone does indeed involve a restriction upon
liberty, but one which is not in every respect comparable to that which obtains

39 See also CJEU, Case C-562/13, Centre public d’action sociale d’Ottignies-Louvain-La-Neuve v. Moussa
Abdida [2014] EU:C:2014:2453.

40 European Commission, Communication from the Commission to the European Pursuant to Art. 294(6) of
the Treaty on the Functioning of the European Union Concerning the Position of the Council on the Adoption
of a Proposal for a Directive of the European Parliament and of the Council on Common Procedures for
Granting and Withdrawing International Protection.

41 ECtHR, Amuur v. France.
42 Ibid., para. 48.
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in centres for the detention of aliens pending deportation. Such confinement,
accompanied by suitable safeguards for the persons concerned, is acceptable
only in order to enable States to prevent unlawful immigration while comply-
ing with their international obligations, particularly under the 1951 Geneva
Convention Relating to the Status of Refugees and the European Convention
on Human Rights. States’ legitimate concern to foil the increasingly frequent
attempts to circumvent immigration restrictions must not deprive asylum-
seekers of the protection afforded by these conventions.43

Taking into account that the applicants were placed under strict and constant police
surveillance and had no access to legal or social assistance, the ECtHR concluded
that their situation amounted to a deprivation of liberty that fell under the scope of
Article 5 of the ECHR.44 As such, it effectively dismissed as artificial the argument
that asylum-seekers are free to go wherever they want as long as it is not on their na-
tional territory. The ECtHR has thereafter consistently held that, if an application for
international protection is filed, a stay in the transit zone involves a deprivation of
liberty. The argument that regular constitutional guarantees, therewith including
those contained in the ECHR, do not apply in transit zones, as such areas purport-
edly benefit from “extraterritorial status” has similarly been firmly rejected.45

However, after the application for international protection is rejected, the situation
may alter, as in that case the choice to stay at the border has under certain circum-
stances been characterised by the ECtHR as deliberate.46

In many cases, detention during a border procedure is undergone in special de-
tention facilities (for example in the Netherlands as we shall see below), but even if
this is not the case, and asylum-seekers are held under different conditions in the
transit zone, we may conclude that a border procedure, by refusing entry to the terri-
tory of the State examining the application, will in most cases involve a deprivation
of liberty. Now what does EU asylum law say about detention at the border?

Whereas the use of detention of asylum-seekers was not harmonised under the
previous instruments of European asylum law, one of the aims of the Recast RCD
was to introduce common rules for the detention of asylum-seekers. Whereas the
Recast APD merely states that Member States shall not hold a person in detention
for the sole reason that he or she is an applicant for international protection, and ob-
liges Member States to provide for the possibility of speedy judicial review of deten-
tion,47 the Recast RCD contains detailed rules on the detention of asylum-seekers.
Thus, in Article 8 of the Directive, detention is firmly linked to the principle of pro-
portionality and needs to be a necessary measure, that is, it can only be applied if less
coercive measures would not be sufficient. In line with this latter requirement, the

43 Ibid., para. 43.
44 Ibid., paras. 45 and 49.
45 See, for example, the arguments raised by the Polish Government in ECtHR, Shamsa v. Poland

(Judgment) (2003) Applications Nos. 45355/99 and 45357/99, paras. 38 and 45.
46 ECtHR, Mahdid and Haddar v. Austria (Admissibility Decision) (2005) Application No. 74762/01, in

which the applicants had destroyed their travel documents after their applications had been dismissed by
the Austrian authorities.

47 Art. 26 Recast APD.
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same provision requires that national law put down rules regarding alternatives to de-
tention, such as regular reporting to the authorities, the deposit of a financial guaran-
tee, or an obligation to stay at an assigned place. Article 8 furthermore contains an
exhaustive list of the grounds of detention of asylum-seekers, one of which is deten-
tion “in order to decide, in the context of a procedure, on the applicant’s right to
enter the territory”. Such a detention is not dealt with separately, which makes it jus-
tified to conclude that detention in the context of a border procedure is subject to
the same requirements of proportionality and necessity as the other cases of deten-
tion that are permitted by the Directive.

The CJEU has decided two cases on the detention of asylum-seekers, under the
previous Directives. Although these cases were decided at a time when there were no
detailed common rules regarding the detention of asylum-seekers, it is nevertheless
instructive to take a brief look at the case-law of the CJEU. In the first place, Kadzoev
addressed the question of whether asylum-seekers could be detained under the
Returns Directive. Not surprisingly, it decided that someone who has applied for asy-
lum in a Member State cannot be regarded as someone who is staying illegally on
the territory of that Member State until his application has been rejected or a deci-
sion ending his right to stay has been issued. Accordingly, the detention of asylum-
seekers could not be based upon the Returns Directive, but would have to be based
upon and be in conformity with EU asylum law, more particularly the former RCD
and APD.48 However, the precise implications of these legal instruments for the law-
ful detention of asylum-seekers were not addressed until more than three years later
in Arslan.

Arslan is significant not so much because the CJEU reaffirmed the ruling in
Kadzoev according to which asylum-seekers cannot be detained under the Returns
Directive, but because it sets out in considerable detail the requirements that EU law
set at the time to the detention of asylum-seekers. Mr Arslan had been detained after
he had been arrested as an irregular immigrant, and he applied for asylum while in
detention. The CJEU noted that neither the APD nor the RCD carries out a harmo-
nisation of the grounds for the detention of asylum-seekers. Therefore, “it is for
Member States to establish, in full compliance with their obligations arising from
both international law and European Union law, the grounds on which an asylum-
seeker may be detained or kept in detention”.49 According to the CJEU, a third-
country national can be held in detention under the RCD and the APD, if he had
been previously detained under the Returns Directive, because his behaviour had
indicated that he would be likely to abscond, and if his application for asylum seemed
to have been predominantly motivated by the wish to postpone or obstruct the de-
portation procedures.50 However, the CJEU then unmistakably introduces the re-
quirement that such detention be proportionate by ruling that the detention of an
asylum-seeker in such a situation would only be justified “after an assessment on a
case-by-case basis of all the relevant circumstances” and if “it is objectively necessary to

48 Council Directive 2003/9/EC of 27 January 2003 laying down minimum standards for the reception of
asylum-seekers [2003] OJ L 31/18 (RCD); and APD. See CJEU, Case C-357/09 PPU, Said Shamilovich
Kadzoev [2009] EU:C:2009:741, paras. 40–48.

49 CJEU, Arslan, para. 56.
50 Ibid., para. 57.
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maintain detention to prevent the person concerned from permanently evading his
return”.51

The judgment in Arslan is not surprising, even though the common rules on de-
tention were rather insubstantial at the time, because according to Article 52 of the
Charter of Fundamental Rights of the European Union, restrictions on the right to
personal liberty as protected by Article 6 of the Charter are subject to the principle
of proportionality and can be made only if they are necessary and genuinely meet ob-
jectives of general interest recognized by the Union or the need to protect the rights
and freedoms of others.52

The Union legislator has now incorporated these requirements in the Recast
RCD. Seen in conjunction with the Recast APD, the legal framework regarding bor-
der procedures becomes well-defined and logical: the assessment by the authorities
as to whether one of the cases for applying a border procedure exists can be carried
out together with the assessment as to whether detention is a necessary and propor-
tionate measure, or whether the use of alternatives would be more appropriate in-
stead. In any case, taking into account the impact on the rights of the individual, the
use of a border procedure and its accompanying detention can never be the result of
an automatic decision, but needs to be assessed on a case-by-case basis taking into
account all individual circumstances.

4 . T H E E C H R F R A M E W O R K : P R O P O R T I O N A L I T Y A N D
C O M P L E M E N T A R Y L E G A L O R D E R S

Detention in the context of a border procedure as regulated by the Recast APD and
Recast RCD could be classified as a detention in order to prevent unauthorised
entry, as provided for under the first limb of Article 5(1) of the ECHR.53 It is long-
standing ECtHR case-law that Article 5(1)(f) of the ECHR does not require that the
decision to deprive an individual of their liberty with a view to deportation, or in
order to prevent unauthorised entry, be a necessary or a proportionate measure, al-
though considerations of proportionality do play a role when the ECtHR assesses
whether the duration of the detention can be justified under Article 5(1)(f).54

Elsewhere I have described the ECtHR’s approach to the right to liberty in the immi-
gration context as proportionality ‘lite’: a way of dealing with the human rights of mi-
grants which does not only diverge from the way in which the ECtHR usually deals
with conflicts between the public interest and the individual’s right to personal lib-
erty, but which is also at odds with the very nature of human rights as such, the spe-
cial status of which makes that any interference with them should be kept to the
minimum.55

51 Ibid., paras. 58–59 and 63 (emphasis added).
52 Charter of Fundamental Rights of the European Union [2000] OJ C 364/1.
53 See, for example, ECtHR, Longa Yonkeu v. Latvia (Judgment) (2011) Application No. 57229/09.
54 See, for example, ECtHR, Conka v. Belgium (Judgment) (2002) Application No. 51564/99, para. 38 and

ECtHR, Liu v. Russia (Judgment) (2007) Application No. 42086/05.
55 G. Cornelisse, “A New Articulation of Human Rights, or Why the European Court of Human Rights

Should Think Beyond Westphalian Sovereignty”, in M-B. Dembour & T. Kelly (eds.), Are Human Rights
for Migrants? Critical Reflections on the Status of Irregular Migrants in Europe and the United States, London,
Routledge, 2011, 99–119; Cornelisse, Immigration Detention and Human Rights.
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The fact that an altogether different logic pertains to the right of liberty in the im-
migration context than that which applies in other areas covered by the Convention
is quite openly admitted by the ECtHR, but it has never brought forward a clear jus-
tification for the difference. The closest it came to an explanation was in the land-
mark case of Saadi v. the United Kingdom. Interestingly, this was also the first case in
which detention to prevent unauthorised entry (border detention) was decided
upon by the ECtHR. Mr Saadi was a Kurdish asylum-seeker from Iraq, who applied
for asylum in the UK. After a few days, during which he was granted temporary leave
to remain, he was detained in a centre that was specifically designed to hold asylum-
seekers while their claims where decided in a fast-track procedure. The centre was
designed to hold persons who were not deemed likely to abscond, and the sole aim
of his detention consisted in speedy decision-making and bureaucratic efficiency.

Although it did not require the detention to be necessary, nor proportionate, the
ECtHR stressed that Saadi’s detention had to be “closely connected to” the purpose
of preventing unauthorised entry in order to be lawful, but as the purpose of the de-
privation of liberty was to enable the authorities to quickly and efficiently determine
the applicant’s claim to asylum, that requirement was considered to be satisfied.
Moreover, the ECtHR held that the duration of seven days that Mr Saadi spent in
detention was not excessive, in view of the purpose – speedy decision-making in the
asylum procedure – pursued by it.56

In this case, the ECtHR portrayed such detention as a “necessary adjunct” to
the sovereign State’s “undeniable right of control”.57 We have seen above that
EU law clearly repudiates this particular kind of logic of exclusion without
justification, as it requires the Member States to adhere to the principles of necessity
and proportionality when detaining asylum-seekers, including when this is done at
the border.

However, the implementation of the Recast APD and Recast RCD may have im-
plications for the legality of detention in order to prevent unauthorised entry under
Article 5(1)(f) as well. Even though Article 5 of the ECHR does not require that de-
tention in order to prevent unauthorised entry is a necessary measure, that provision
does require that deprivations of liberty are carried out in conformity with national
laws. Compliance with these laws consequently becomes part of the obligations of
States under Article 5 of the ECHR.58 In Rusu, a case in which national law required
the necessity of detention with a view to expulsion, the ECtHR found a violation of
Article 5 because national authorities had not in any way considered alternatives to
detention. Detention of an individual was regarded “such a serious measure that – in
a context in which the necessity of the detention to achieve the stated aim is
required – it will be arbitrary unless it is justified a last resort where other less severe
measures have been considered and found to be insufficient”.59 The transposition of
Article 8 Recast RCD in the domestic legislation of the Member States provides

56 ECtHR, Saadi v. the United Kingdom (Judgment) (2008) Application No. 13229/03, para. 79.
57 Ibid., para. 82.
58 ECtHR, Amuur v. France, para. 50; and ECtHR, Liu v. Russia, para. 79.
59 ECtHR, Rusu v. Austria (Judgment) (2008) Application No. 34082/02. See also ECtHR, Sadaykov v.

Bulgaria (Judgment) (2008) Application No. 75157/01.
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precisely that: a context in which the necessity of the detention will be required. As a
result, the ECtHR will need to abandon the logic of exclusion without justification in
the context of immigration detention when it concerns the EU Member States that
are bound by the Recast RCD.

5 . B O R D E R P R O C E D U R E S I N T H E N E T H E R L A N D S : E X C L U S I O N A N D
D E T E N T I O N W I T H O U T J U S T I F I C A T I O N

The power to refuse entry has been recognized in Dutch immigration legislation
since 1849.60 The long-standing rule that entry is refused to persons who do not pos-
sess the necessary documents also formally applied to asylum-seekers when they
started to arrive in the Netherlands after the Second World War. However, there
were not many of them until the late 1970s, and persons seeking international pro-
tection were consequently only refused entry if it was manifestly clear that their ap-
plications for asylum would be rejected. Hence, the great majority of asylum-seekers
were admitted into the Netherlands for the duration of their procedures. However,
as the number of asylum-seekers increased during the late 1970s and early 1980s, re-
fusal of entry on the (preliminary) ground that the reasons for requesting asylum
were not sufficiently credible or clear became more common.

Asylum-seekers arriving at Schiphol airport who were thus refused entry were
transferred to a police cell, where they could await the decision on their appeal
against the refusal of entry. In 1982, the Dutch Supreme Court decided that this
practice amounted to deprivation of liberty without a legal basis, and consequently
declared it unlawful.61 In response, the Dutch authorities no longer detained asylum-
seekers who were refused entry in police cells, but obliged them to stay in the transit
zone of the airport, arguing that they were not detained, but free to go wherever
they wanted, as long as they were not on Dutch territory. In response to parliamen-
tary criticism, spurred by the overcrowding of the transit zone, and the length of
time that asylum-seekers spent there, the authorities designated a specific area where
asylum-seekers who are refused entry could await the outcome of their procedure.
Although this area was secured (locked and barred), the Dutch authorities argued
once more that holding people there did not amount to deprivation of liberty. But
yet again, the Dutch Supreme Court condemned this policy as consisting of depriv-
ation of liberty without a legal basis.62 As a result, the detention of asylum-seekers in
Schiphol was no longer possible, a highly undesirable outcome in the eyes of the
Government.

Consequently, so-called “repair legislation” was quickly passed, through which the
detention of asylum-seekers, refused entry at Schiphol, was provided with a legal
basis, now Article 6 of the Aliens Act. It is noteworthy that while the legal basis for
the border detention of asylum-seekers had not really changed since 1992 until the
implementation of the Recast APD, policy based on this provision has transformed

60 See G. Cornelisse, “Guarding the External Border: Immigration Detention in the Netherlands”, in A.
Nethery & S. Silverman (eds.), Immigration Detention: The Migration of a Policy and its Human Impact,
London, Routledge, 2015, 22–30.

61 Supreme Court, NJ 1982/637, 25 May 1982.
62 Supreme Court, NJ 1990/265, 9 Dec. 1988.
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dramatically over the years. The widened scope of Article 6 of the Aliens Act in 1992
was justified with an appeal to:

a continuous, almost yearly growing flow of aliens who want to establish them-
selves here on for reasons of a socio-economic nature [ . . . ] many [of whom]
appeal to the only ground for admission to which our restrictive immigration
policy does not apply: recognition and admission as a refugee.63

However, despite such ominous rhetoric, border detention of asylum-seekers was
still used relatively selectively, targeting only those individuals whose applications for
asylum were considered manifestly unfounded from the outset.64 Nevertheless, from
1996 onwards, all asylum-seekers arriving at Schiphol airport were detained during
the first stage of their procedure, which could last up to four weeks. Numbers are
available for the years 2012, 2013, and 2014: in 2012, 620 asylum-seekers were
refused entry and detained upon arrival at Schiphol.65 In 2013, this group amounted
to 780 individuals, whereas in 2014, 1,060 asylum-seekers were detained upon arrival
at Schiphol.66

Before the implementation of the Recast APD in Dutch law, the Dutch
Government maintained that the Netherlands did not have a border procedure. This
resulted in awkward case-law by the Council of State, seeing that without a border
procedure, asylum-seekers could in fact not be refused entry to Dutch territory on
the basis of EU law. The solution that the Council of State formulated was that asy-
lum-seekers arriving at Schiphol were not refused entry on the basis of Article 13 of
the SBC, but were refused “further entry” on the basis of Dutch Aliens legislation. It
justified this approach by referring to the APD and RCD, which in its eyes allowed
for the limitation of the right to remain on the territory in an area near the border.67

The Recast APD offered the chance to make Dutch practice at the external border
more in line with EU law. Formally, a border procedure was introduced in Article 3
of the Aliens Act, according to which an asylum-seeker who arrives at the external
border and does not satisfy the conditions for entry as laid down by Article 13 of the
SBC, will be refused entry, or � if he applies for asylum before entry is refused � a
decision on entry will be postponed. In both cases, the border procedure will be
applied and the asylum-seeker will be deprived of his liberty according to Article 6 of
the Aliens Act. According to the Government, only in exceptional cases will deten-
tion not be used, for example when it concerns unaccompanied minors. It maintains
that the refusal of entry is only effective if it is coupled with deprivation of liberty. In
the eyes of the Government, the interest of border security thus requires the depriv-
ation of liberty of all asylum-seekers who arrive at Schiphol. A proposal to change
the law so that it would stipulate that detention would only be used after an

63 Parliament (Second Chamber), Regeling betreffende het toezicht op vreemdelingen gedurende de
behandeling of na afwijzing van hun verzoek om toelating, Memorie van Toelichting, Tweede Kamer, ver-
gaderjaar 1990–1991, 21 975, nr. 3.

64 Parliament (Second Chamber), Handelingen II 1991/92, 103–6121.
65 Ministry of Justice, Rapportage Vreemdelingenketen, Jan.–Dec. 2012, Apr. 2013.
66 Ministry of Justice, Rapportage Vreemdelinenketen, Jan.–Dec. 2014, Apr. 2015.
67 Council of State, 201301582/1/V4, 11 Jun. 2013.
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individual assessment in which the use of less coercive measures was considered was
rejected as it would mean that applying for asylum would give an individual uncondi-
tional access to the territory.68 It is unclear how the Council of State will judge the
new border procedure in view of the Recast Directives, but it has held in the past:

If less coercive measures would be applied in cases such as those, such as a re-
porting obligation, this would result in actual entry into the Netherlands.
Accordingly, border security cannot be secured fully by resorting to less coer-
cive measures as detention. The policy according to which asylum seekers who
are refused entry are detained is not unreasonable.69

This approach seems to be in direct contradiction with the very right that is at stake
in border procedures: the right to personal liberty and the way in which it is pro-
tected under current EU law. In addition, by refusing every asylum-seeker entry to
Dutch territory upon arrival at the external border of the Netherlands, Dutch law
and policy is not in line with the Recast APD, which permits the use of border pro-
cedures only in a limited number of cases. While it can be conceded that Member
States should be granted with a certain period of time to determine whether these
cases might be applicable, the way in which the border procedure is designed in the
Netherlands at present does not seem to be in accordance with Article 43 Recast
APD. Thus, the border procedure may be abandoned before a decision is taken on
the substance of the application, but the examples of the cases in which this will hap-
pen, as provided for in the Dutch Aliens Circulaire, seem to misunderstand the inten-
tion of the Union legislator.70 Thus, the border procedure is, for example, not
continued if, after hearing the asylum-seeker, his identity and nationality are deter-
mined with sufficient certainty and he comes from an area that falls under Article
15(c) of the Recast Qualification Directive.71

6 . C O N C L U S I O N S : T H E R I G H T T O L I B E R T Y A T T H E
B O R D E R S O F E U R O P E

We have seen above that the sovereign right to refuse asylum-seekers entry has been
curtailed by the Recast APD. In addition, the Recast RCD sets strict limits to the use
of detention when this measure concerns applicants for international protection. The
increasing regulation of these issues through EU law inevitably results in the
“constitutionalization” of the exercise of migration control because these laws ac-
knowledge the coercion involved in border control. EU law in this area may not be

68 Parliament, TK 2014-2015, 34 088, nr. 12, Amendement van het lid Voortman; and Verslag van het wet-
gevingsoverleg, 28.

69 Council of State, 201104031/1/V3, JV 2011/343, 29 Jun. 2011. See also Council of State, 201110351/1/
V4 [LJN: BW4077], 12 Apr. 2012. The District Courts of Amsterdam and Haarlem have followed this
approach also with regard to the new legislation implementing the Recast APD and Recast RCD. See, for
example, District Court Haarlem, AWB 15/18414, 4 Nov. 2015.

70 Aliens Circulaire Vc C1/2.5.
71 Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on stand-

ards for the qualification of third-country nationals or stateless persons as beneficiaries of international
protection, for a uniform status for refugees or for persons eligible for subsidiary protection, and for the
content of the protection granted [2011] OJ L 337/9.
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special because it requires coercion to be justified on a case-by-case basis, in which
the principle of proportionality is fully respected – this is what constitutional law
generally does. It is primarily the recognition that the right to guard the border is nei-
ther neutral nor innocent, but that it involves coercion and impinges on the rights of
the individual, which distinguishes EU law in this area from most national laws, such
as those on border procedures in the Netherlands, or the case-law on immigration
detention by the ECtHR. The framework provided by the Recast APD and Recast
RCD is clear, but Member States do not want to relinquish their sovereign right of
national border control. Thus, looking at Dutch implementation of Article 43 Recast
APD, it is unclear how that Government interprets the term harmonisation.

However, the EU faces many other challenges in this area. Just a brief look at the
way in which the rights of refugees are protected at the southern borders of Europe
reminds us that the gap between laws and practice is huge. Not even a week after the
first hotspot as provided for by the European mechanism for relocation was launched
on the Greek Island of Lesbos, Doctors without Borders raised the alarm over the
dire reception conditions there.72 In addition, questions remain: under which condi-
tions is it legal to deprive asylum-seekers of their liberty at such hotspots? How do
these hotspots relate to the right of entry? Should we see the screening procedures
carried out at such locations as border procedures? In answering these questions EU
law should be taken seriously, not in the least because it acknowledges that the right
to guard the border impinges on the right to liberty of the individual.

72 See Doctors without Borders, Dramatische Situatie voor Vluchtelingen bij Hotspot Moria, Lesbos, 23 Oct.
2015, available at: https://www.artsenzondergrenzen.nl/nieuws/dramatische-situatie-voor-vluchtelingen-
bij-hotspot-moria-lesbos (last visited 21 Dec. 2015).
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