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Dutch Trusts and Trust-Like Arrangements

Wino J.M. van VEEN
* & Hjalmar M.C. DUIN

†

Abstract: Although the trust, as such, is not a legal concept in Dutch law and is
difficult to fit into the current Dutch legal framework, there are certain Dutch legal
concepts that share characteristics of a trust or that share the functionality of the trust.
In this contribution, the subject matter of trusts in Dutch law is approached both from
the perspective of trust characteristics as well as from the perspective of the function-
ality of the trust as a concept. This research is not only of interest for academic
purposes, but also in the context of potential future legislation introducing the trust
into Dutch law. We conclude that there is no fundamental objection against the
introduction of the trust or new trust-like concepts in Dutch law. The introduction of
a trust as a general concept would, however, require a substantial change of law.

1. Introduction

1. The trust is commonly known to be a legal concept of common law jurisdic-
tions. However, it appears a number of civil law jurisdictions have similar concepts
such as the Treuhand or have implemented their own version of a trust in their
legislation. Indeed, this special edition bears evidence of this fact. Moreover, a
number of Dutch authors have already pled for the introduction of a Dutch version
of the trust within Dutch law1 and it is quite realistic that legislation will be
proposed to this end at some point in the near future.

At the time of writing, the trust, as such, is not a legal concept in Dutch law.
The main challenge, therefore, is how to approach the subject matter. One option
is to try to select the key characteristics of ‘the trust’. Another option is to approach
the matter from a functional perspective and set out other available legal concepts
effectively achieving the same results as a trust.

In this contribution, we undertake both approaches. First, we describe
Dutch legal concepts sharing the main characteristics of a trust. In paragraph 3,

* Wino vanVeen is professor in company law and lawon legal persons, VUUniversity Amsterdam, special
counsel corporate law Baker & McKenzie Amsterdam, and director of the ZIFO Institute for Financial
law and Corporate Law Amsterdam (ZIFO). Email: w.j.m.van.veen@vu.nl

† HJALMAR Duin, LLM is a PhD candidate at VU Amsterdam at the ZIFO. Email: h.m.c.duin@vu.nl
1 See H.L.E. VERHAGEN, ‘Trust in the Civil Law: Making Use of the Experience of ‘Mixed’

Jurisdictions’, 3. ERPL (European Review of Private Law) 2000, pp 477–498; D.W. AERTSEN, De
Trust (Deventer: Kluwer 2004), pp 190–191; S.C.J.J. KORTMANN & H.L.E. VERHAGEN, ‘National
Report from the Netherlands’, in D.J. Hayton, S.C.J.J. Kortmann & H.L.E. Verhagen (eds),
Principles of European Trust Law (Den haag/Deventer: Kluwer Law International/W.E.J. Tjeenk
Willink 1999), pp 204–205.
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the emphasis is on the Dutch equivalent of a trust from the perspective of its
functionality: the Dutch stichting. This research is not only of interest for academic
reasons, but also in the context of potential future legislation introducing the trust
into Dutch law. This contribution may shed some light on such questions as
whether or not there is a need for introducing the trust in Dutch law and, if so,
what choices in terms of scope and technique need to be taken into account in that
context, given the system of Dutch civil law.

2. The Trust as a Concept and Its Challenges in Dutch Law

2.1. What Is a Trust?

2. In order to be able to identify trust-like concepts in Dutch law a description of
the trust is essential. This is not as easy as it initially appears. David Hayton once
wrote that: ‘Like an elephant, a trust is difficult to describe but easy to recognise.’2

The first challenge to overcome, therefore, is to identify what could be considered
the main characteristics of the trust.

3. A broadly accepted point of recognition of trusts seems to be that certain assets,
the ‘trust assets’, have been placed under the control of a certain person, the ‘trustee’,
for the benefit of one or more persons, the ‘beneficiaries’, or a specific purpose.3 The
trustee, by his own right and in his own name can exercise powers normally attrib-
uted to a person who is fully entitled to such assets, but has the power and duty to
manage, employ or dispose of the assets for the beneficiaries or for the realization of
a certain purpose, such in accordance with the terms of the trust and the law.4

4. When taking these characteristics as a starting point, a variety of Dutch legal
concepts can be mentioned that may qualify as a trust. This is the case where a
person is appointed to administer the assets of another person who is considered
to be incapable of taking care of his own interests properly. Examples of such
would be where all (or part of the) assets of such person are placed under
curatorship (bewind),5 placed in parental authority or in loco parentis (ouderlijk

2 D.J. HAYTON, ‘Trusts’, in D.J. Hayton & S.C.J.J. Kortmann, A.J.M. Nuytinck & A.V.M. Struycken &
N.E.D. Faber (eds), Vertrouwd met de trust (Deventer: Tjeenk Willink 1996), p 3.

3 This element is found in the definition of a trust in Art. 2 of The Hague Trust Convention and
reflected in D.J. HAYTON, in Vertrouwd met de trust, p 3. Hayton submits that in English law, a trust
for a specific purpose is possible only with respect to charitable purposes. This last restriction is
not included in The Hague Trust Convention.

4 See Art. 2 in fine, of The Hague Trust Convention; See also D.J. HAYTON, in Vertrouwd met de trust,
pp 20–23, where he elaborates on the duties of the trustees under English law.

5 Assets that are the subject of a testamentary disposition or donation can be put under administra-
tion by the donor respectively the testator. See Art. 4:153 ff. respectively Art. 7:182 NBW (i.e.
Dutch Civil Code). Assets can furthermore be put under administration by court order. See Art.
1:435 NBW.
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gezag) and guardianship over a minor or ward (voogdij),6 and the position of
curator should someone be placed under guardianship (curatele).7 Another legal
concept that can be mentioned in this context is that of the executor (executeur-
testamentair), who is charged with preparing an inheritance for dividing the
estate among the heirs and possibly, and if so determined in the last will, dividing
the estate among the heirs.8 Furthermore, the position of the trustee in bank-
ruptcy (curator in faillissement) vis a vis the bankruptcy estate meets the char-
acteristics of a trust mentioned above.9 The trustee in bankruptcy is charged with
managing and liquidating the bankruptcy estate while primarily serving the
interests of the creditors.

5. What the above legal concepts have in common is that despite having certain
powers over the assets under their administration which they may exercise by their
own right and in their own name, the ‘trustees’, under Dutch law are not entitled to
these assets. Although under their control, the assets are not considered to belong
to them in a legal sense. In Dutch legal terms, the trustees would not be considered
to have a proprietary right (goederenrechtelijke gerechtigdheid) in relation to these
assets. As a consequence, the assets are not within range of the trustee’s creditors,
but also not shielded from recourse by creditors of those whose interests the trustee
must serve either.10

6. From a systematic point of view, the search for trusts in Dutch law becomes
more interesting and challenging, when it includes broader aspects. These aspects
are that legal title to the trust assets stands with the trustee but that such assets

6 To the extent that it (also) covers protecting the material interests of a minor. See Art. 1:245(4)
respectively Art. 1:337 NBW. Guardianship can be attributed by a parent in case of absence of
another parent by last will or an entry to this end in the guardian register (Art. 1:292 NBW).
Guardians can furthermore under specific circumstances be appointed by court order (Art. 1:295
NBW).

7 Tutelage can only be imposed by court order (Art. 1:378 NBW).
8 See Art. 4:142 ff. NBW.
9 This being said, there are differences in powers especially with respect to the power to dispose of

the assets under administration, the trustee in bankruptcy having the widest powers, whereas and
the administrator (bewindvoerder) cannot independently dispose of the assets without cooperation
of the person whose assets are put under administration or in absence thereof, the court. Also in
some cases the beneficiaries are not entirely excluded from exercising powers over the assets. With
respect to the custodian and curator, more detailed restrictions are imposed on their powers to
administer and dispose of the assets.

10 Of course certain exceptions may apply that are too specific to set out here. Here we submit that
the position of creditors of the beneficiaries to a bankruptcy estate – these beneficiaries being the
creditors of the bankrupt – is different in this respect due to the consequences of bankruptcy: since
the effect of bankruptcy is that the creditors of the bankrupt can no longer individually take
recourse on the estate of the bankrupt, the same applies to the creditors of the creditors of the
bankrupt.
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form a fund that is separate from his ‘personal’ patrimony.11 In this construction,
the trust assets are shielded from recourse from the creditors of the trustee,12 other
than the creditors resulting from the trustee acting in that capacity, as well as from
recourse from creditors of the beneficiaries. Therefore, we take the following
aspects of the trust as our point of reference for this contribution:

(1) Certain assets, the ‘trust assets’, have been placed under the control of
a certain person, the ‘trustee’, for the benefit of one or more persons,
the ‘beneficiaries’, or a specific purpose;

(2) Legal title to the trust assets stands with the trustee, in the sense that
he has a proprietary right to the trust assets;

(3) The trust assets form a fund that is separate from the personal
patrimony of the trustee; and

(4) Only creditors of the trustee acting in that capacity can take recourse
against the trust assets. Other creditors of the trustee or creditors of
the beneficiaries cannot take recourse against the trust assets.

7. The coincidence of the above features makes it difficult to establish under
present-day Dutch law something comparable to a trust. One of the reasons is the
fact that Dutch property law is based on a monomorphic right of ownership.
Moreover, due to the numerus clausus-principle, governing the entire law of
property, it is almost impossible, if not at all, to bring into being less extensive
and less absolute forms of proprietary claims than ownership, other than those
acknowledged in legislation.

This all may have been quite different in the early modern period. Hugo
Grotius (1583–1645) described in his ‘Introduction to the jurisprudence of
Holland’ the fund which someone could establish for the support of young students
from his family. Grotius pointed out that such a fund was owned by the family,13

and despite the fact that he treated this issue within the context of foundations and
legal personality, it was maintained in literature that this concept of a family fund
clearly revealed the character of ‘perpetual agreements’. Accordingly, it much more
resembled a trust than a foundation or corporation.14 It was the Frisian scholar

11 Including that the trust assets shall not form part of the matrimonial property of the trustee or his
spouse or part of the trustee’s estate upon his death. Cf. Art. 11 of The Hague Trust Convention.

12 In The Hague Trust Convention, this latter point is not mentioned as a characteristic of a trust but
a possible implication of a trust provided for by the laws under which it is created. See Art. 11(a)
and 11(b).

13 F. DOVRING & H.F.W.D. FISCHER & E.M. MEIJERS (red.), Hugo de Groot, Inleidinge tot de
Hollandsche rechts-geleerdheid (Leiden: Universitaire Pers Leiden 1952), pp 44–45 (II.1.38).

14 R. FEENSTRA, ‘L’histoire des fondations, à propos de quelques etudes recentes’, 24. Tijdschrift voor
rechtsgeschiedenis 1943, p (381) at 437–438.
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Ulrik Huber (1636–1694) who applied feudal terminology to the various proprietary
entitlements to such family funds, which is consistent with the Dutch term ‘leen’
(fief) for a scholarship from such funds. The family had the opper-eygendom (domin-
ium directum) and the beneficiary the nutlijken eygendom (dominium utile).15

Forms of relative and polymorphic ownership with respect to funds designated for
a specific purpose, therefore did exist in early modern law in the Netherlands.

One can imagine that along these lines, a general concept of trust in Dutch law
could have evolved. However, Dutch property law developed differently. The old feudal
categories of proprietary rights were put aside in favour of a more Roman approach to
the law of property, based on the pentarchy of Hahn. This is what we find in the
Wetboek Napoleon ingerigt voor het Koningrijk Holland of 180916 and in the Dutch
Burgerlijk Wetboek (Civil Code) of 1838, which was primarily modelled after the
French Code civil (1804). The feudal categories of dominium directum and dominium
utile had once and for all disappeared17 and had given way to the French concept of an
absolute and indivisible ownership.18 A division of ‘ownership’ as set out above as a
general concept, as a consequence, does not fit comfortably within the present system.

8. Another reason is that any person by law is liable for his debts with all his
assets, unless otherwise agreed or determined by law.19 It follows from the wording
of this provision that this principle is not as absolute as the matter of the numerus
clausus, pertaining to the types of proprietary entitlement. A legal subject may –

under certain conditions – have separate patrimonies to the effect that creditors
depending on the source of their claim can only seek recourse for their claim on
one of these patrimonies. Sometimes the existence of separate patrimonies follows
from legislation,20 sometimes they are a product of case law.21 It should be noted,

15 U. HUBER, Heedendaegse rechtsgeleertheyt, soo elders, als in Frieslandt gebruikelijk (Amsterdam:
Johannes Rotterdam 1742), p 263 (Book II, Ch. XXXVI, nr. 25–29). This is consistent with the
Dutch term ‘leen’ (fief) for a scholarship from such funds.

16 F. BRANDSMA, ‘‘Een basterd code Napoleon’?. Het Wetboek Napoleon ingerigt voor het Koningrijk
Holland’, in J. Hallebeek & A.J.B. Sirks (red.), Nederland in Franse Schaduw: Recht en bestuur in
het Koninkrijk Holland (Hilversum: Verloren 2006), p (221) at 240–243.

17 W.J. ZWALVE & B. SIRKS, Grundzüge der europäischen Privatrechtsgeschichte. Einführung und
Sachenrecht (Wien etc.: Böhlau 2012), p 160ff, 180ff.

18 G.C.J.J. VAN DEN BERGH, Eigendom. Grepen uit de geschiedenis van een omstreden begrip (Deventer:
Kluwer 1988), passim.

19 See Art. 3:276 NBW.
20 Such as in the law relating to matrimonial property (see Art. 1:94(2) and Art. 1:121 NBW). A

generic recognition of the existence of separate patrimonies can be found in Art. 6:127(3) NBW
dealing with setting off (verrekening) of debts.

21 Such as with regard to partnerships. Hoge Raad der Nederlanden 26 Nov. 1897, Boeschoten-Besier,
W. 7047; later confirmed for other types of partnerships that operate under a common name in
cases of HR 14 Mar. 2003, Hovuma/Spreeuwenberg, ECLI:NL:HR:2003:AF4593 = NJ 2003/327;
and HR 15 Mar. 2013, Biek Holdings, ECLI:NL:HR:2013:BY7840 = NJ 2013/290. See para. 2.5 for
other examples.
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however, that separate patrimonies are not easily accepted by Dutch courts, mainly
because they are in conflict with the paritas creditorum, another general principle
of Dutch law.

9. Bearing the above in mind, we subsequently discuss the legal concepts that
meet or come close to meeting the four characteristics of a trust identified above.
In addition, the aspect of enforcement of the ‘trust’ will be addressed with respect
to each of the trust like concepts described.22

2.2. The Fideicommissary Substitution

10. The fideicommissary substitution in Dutch law has its roots in Roman law-
based fideicommissum. Typical of a fideicommissary substitution is that it involves
a two-step disposition, where one person acquires assets under a resolutive condi-
tion and another under suspensive condition. The condition used is the same for
the resolutive and suspensive condition, so that when the condition is fulfilled, the
entitlement to the assets switches from the first to the second person.23 The
condition used can be chosen by the settlor24 of the fideicommissary substitution.

11. Within the legal concept of the fideicommissary substitution, different varia-
tions can be distinguished. A first distinction can be made between the inter vivos
and the mortis causa variants. The first is provided for in the law of gifts, the latter in
inheritance law. Another difference which can be made is between the regular
fideicommissary substitution and the fideicommis de residuo. The difference between
these two concepts relates to the question whether or not the fiduciary recipient is
allowed to dispose and consume the assets. In case of a regular fideicommis the
fiduciary recipient is not permitted to dispose and consume the assets.25 The
fiduciary recipient must hold the assets for the beneficial recipient.26

Characteristic of a fideicommis de residuo is, however, that the fiduciary recipient
is allowed to dispose and consume the assets, while only those assets left upon the

22 In English law, enforcement of the trust is considered to be a characteristic of a trust. See
D.J. HAYTON, in Vertrouwd met de trust, p 3. Under The Hague Trust Convention, this aspect,
however, is not part of the definition or the characteristics of what is considered a trust.

23 A fideicommissary substitution may also be set up with multiple persons in the first and second
group.

24 The person who qualifies as a settlor is, depending on the type of fideicommissary substitution, the
donor or the testator.

25 See Art. 4:138 sub 2 NBW. See also R.E. BRINKMAN, Het fideicommis in de notariële praktijk (Den
Haag: Boom Juridische Uitgevers 2014), p 74 ff.

26 This is in case of a testamentary fideicommissary substitution because the rules of usufruct apply in
such a situation (Art. 4:138 NBW). For more details see R.E. BINKMAN, Het fideicommis in de
notariële praktijk, pp 89–106; See for the way such is provided for at an inter vivos fideicommissary
substitution: J.W.A. BIEMANS, ‘Tweetrapsschenking met bewaarplicht, giraal geld en vruchten’,
WPNR (Weekblad voor Privaatrecht, Notariaat en Registratie) 2015 nr. 7056, pp 303–305.
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fulfilment of the resolutive condition can be passed on to the beneficial recipient.
Since in fideicommis de residuo, the fiduciary recipient has no duty to hold the assets
for the beneficial recipient, we do not consider this type of fideicommis to be a trust-
like concept. Consequently, hereafter we will discuss only the regular fideicommis.

12. With respect to the inter vivos version, the entitlements of the fiduciary
recipient and beneficiary recipient are created by means of donation and subse-
quent transfer of title based thereon. In fact, two donations (and subsequent
transfers) are made; one under resolutive condition and one under suspending
condition. With respect to the mortis causa version, the same structure applies
with the difference that the creation of entitlement is not based on a donation, but
on an appointment as an heir or legatee.27

When a transaction has been made to harm the rights of creditors of the
transferor, his creditors can nullify the transaction with the actio Pauliana28

(pleading fraudulent conveyance). This only applies to transactions inter vivos.29

In case of a testamentary-based version, the rights of creditors of the deceased are
protected under inheritance law.30

13. The fiduciary recipient under a fideicommissary substitution acquires a con-
ditional title to the assets. This is why he is only able to dispose over assets subject
to that same condition. When he transfers assets to a third person, this person also
receives a conditional right. Therefore, he will also lose this right when the condi-
tion is fulfilled.31 Due to the same principle, creditors of the fiduciary recipient can
only execute the assets under that same condition.

14. An interesting question is whether the beneficial recipient holds proprietary
entitlement to the assets concerned, prior to the fulfilment of the suspensive
condition. Translated to trust terminology, the question is whether the recipient
under a suspensive condition has a right comparable with a ‘contingent interest’ or
just a ‘spes’. In Dutch legal doctrine the answer to this question was unclear for a
long time.32 Since the overhaul of inheritance law in 2003 it is argued in literature

27 R.E. BRINKMAN, Het fideicommis in de notariële praktijk, p 223.
28 Art. 3:45 NBW, or in case of insolvency; Art. 42 Dutch bankruptcy act.
29 See G. VAN DIJCK, Pauliana (Deventer: Kluwer 2008), p 27 ff.
30 Art. 4:7 NBW.
31 We submit that persons who have acquired such assets against a consideration in good faith may be

shielded against this effectpursuant to the rules of protection of third party acquirers (Art. 3:86
ff. NBW).

32 In literature, the comparison with the German Anwartschaftsrecht has been made. See
A.H. SCHELTEMA, De goederenrechtelijke werking van de ontbindende voorwaarde (Deventer:
Kluwer 2003), pp 330–331; See also H. STOLZ, De voorwaarde in het vermogensrecht (Den Haag:
Boom Juridische uitgevers 2015), p 1022–1044; T.C.M. Kok, ‘Over de overdraagbaarheid van
‘voorwaardelijke eigendom’, Moet de Hoge Raad de huidige trend in de literatuur volgen?’ 7072.
WPNR 2015, pp 686–692.
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that the benefial recipient indeed has a proprietary right33. Recently, the Dutch
Supreme court confirmed this position in a broader context, where it ruled that the
recipient under a suspensive condition has a conditional proprietary right on which
he is able to vest a right of pledge.34 Following this judgement, it can be held that
the recipient under suspensive condition pursuant to a fideicommissary substitu-
tion indeed has a (conditional) proprietary right to the assets concerned.35

Consequently, in case of insolvency, it is part of his estate and creditors of the
beneficial recipient do have recourse against this right, in a way comparable to a
contingent interest under English law.36

15. As set out above, the fiduciary recipient is obliged to ensure that the assets are
passed on to the beneficial recipient.37 With respect to how the fiduciary recipient
has to manage, employ or dispose of the assets, however, the law does not provide
further duties in the case of a inter vivos fideicommissary substitution.38 Such
provisions, however, can be given when the fideicommissary substitution is com-
bined with a Dutch legal concept known as the last. This concept can be translated as
‘testamentary obligation’ or ‘donation with an obligation’ and is further examined as
a trust-like concept in the next paragraph.

2.3. The Testamentary Obligation and Donation with an
Obligation (Last)

16. The Dutch last originates from the Roman law modus.39 The last appears in
inheritance law and in the law of gifts.40 The last can be used to impose one or
more specific obligations on the heir, legatee, or in case of a donation, the donee.

33 See L.C.A. Verstappen, ‘Makingen onder tijdsbepaling en onder voorwaarde’ in: M.J.A. van
Mourik, e.o., Handboek Erfrecht, Deventer: Wolters Kluwer 2015, p 323; Asser/Perrick, Erfrecht
en schenking, Deventer: Kluwer 2013, pp 251-252 (nr. 229).

34 See Hoge Raad der Nederlanden 3 June 2016, Rabobank/Reuser, ECLI:NL:HR:2016:1046.
35 In the case of Hoge Raad der Nederlanden 3 June 2016, Rabobank/Reuser, ECLI:NL:

HR:2016:1046, the suspensive condition related to the Dutch eigendomsvoorbehoud (retention
of title).

36 L. TUCKER, N. LE POIDEVIN & J. BRIGHTWELL, Lewin on Trusts (London: Sweet & Maxwell 2015),
p 898.

37 See for detailed information about the inter vivos fideicommissary substitution: J.W.A. BIEMANS,
7056. WPNR 2015, pp 303–305.

38 In case of a testamentary fideicommissary substitution there do apply extra rules due to Art. 4:138
sub 2 NBW where rules of usufruct are applied on such situations. The law of gifts applies some
rules of the testamentary fideicommis to the inter vivos version (see Art. 7:180 NBW) but the rules
of usufruct are none of them.

39 German law knows a legal construct which is derived from the modus too. This is the legal figure of
the Auflage. See about the connexion between modus and Auflage: M. KASER, Römisches Privatrecht
(München: Beck 1989), p 63.

40 The testamentary last is codified in Art. 4:130–4:134 NBW.
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The mortis causa version of the last is added to an heirship or bequest. The inter
vivos version of the last is imposed by means of a donation.41

17. There is a wide scope of obligations which can be imposed by means of a last.
A last can contain regulations about the way the heir, legatee or donee should
manage, employ or dispose the received patrimony for the beneficiaries, or for the
realization of a certain purpose. As mentioned in the preceding paragraph, the last
can also be used in combination with the fideicommissary substitution.

18. Earlier on we translated the last as ‘testamentary obligation’ or ‘donation with
an obligation’. The obligations resulting from a last, however, are of a specific
nature, being that no one is entitled to demand specific performance of these
obligations.42 In Dutch legal literature, such an obligation is called rechtsplicht,
which is comparable with the German Obliegenheit.43 The law, however, provides
for a specific corrective mechanism to intervene whenever one who is obliged to
comply with a last, breaches his duty.44 In case of a last mortis causa, the person
obliged pursuant to a last receives his legal title under resolutive condition.45

Where there is breach of the obligations pursuant to the last, upon request of an
interested party, the court can declare that the entire position as an heir or legatee
is lapsed. Such a court order is considered to be the fulfilment of the resolutive
condition referred to above. A judgement to lapse the position of heir or legatee
due breach of duties leaves the last as such intact.46 The last will, subsequently,
come to rest upon the subsequent heir.47

19. If the last is added to a donation, the mechanism is somewhat different
because the donee is not bound to a right under resolutive condition. He receives
full title as in a normal property transfer. However, the donor has a special action
for annulment of the donation whenever the donee does not comply with the last.
The nullification of the donation has retroactive effect: the assets are considered

41 Under the law of gifts, less attention is drawn to the last, there the concept is named only implicitly
in Art. 7:184 sub 1a NBW.

42 In Dutch ‘obligation’ would be translated as verplichting. This definition can be applied on each
situation in which a person is legally held to do, give ore must restrain from doing something.
Sometimes last is also translated as encumbrance. See f.e. I.A. KOELE, ‘Mistake’ in Dutch Private
Clients Practice: The Autonomy of Parties Revealed’, 21. Trusts & Trustees 2015(1/2), p (109) at
110.

43 C.J.H. BRUNNER & G.T. DE JONG (red.), Verbintenissenrecht algemeen (Deventer: Kluwer 2004), pp 7–
9.

44 C. ASSER, A.S. HARTKAMP & C.H. SIEBURGH, Verbintenissenrecht, De verbintenis in het algemeen,
eerste gedeelte (Deventer: Kluwer 2013), p 8.

45 Art. 4:131 sub 1 NBW. Therefore the creditors of a person obliged with a last are in the same
position as the creditors of a fiduciary acquirer under a fideicommissary substitution.

46 This follows out of Art. 4:134 sub 1c NBW.
47 Art. 4:132 NBW. This is not the case if the last was given exclusively to a specific person.
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never to have left to the patrimony of the donor.48 Therefore, the nullification also
works in the case of insolvency of the donee.49 Whenever the donee has transferred
assets to third parties in the meantime, they may be protected according to the
rules of protection of third party rights.50

20. Whenever a last obliges transferring assets to third parties/beneficiaries, the
latter do not receive a property right to the assets until the transfer has been made.
In this way, the creditors of third parties/beneficiaries do not have recourse against
the trust assets.

2.4. Fiducia cum amico

21. Before the introduction of a new civil code in 1992 (NBW), the practice of
fiduciary transfers was common in the Netherlands. As in Roman law, two types of
fiduciary transfer were distinguished, the fiducia cum amico and the fiducia cum
creditore.51 The latter, however was banned in 1992 by Article 3:84 sub 3 NBW.
Transferring ownership of the assets was seen as a non-probate instrument to
provide certainty for a creditor.52 Article 3:84 lid 3 NBW started a discussion in
the Netherlands about the type of transfers which were forbidden by the article and
those which were not. The most commonly held view is that Article 3:84 sub 3
NBW forbids the fiducia cum creditore, but still permits the fiducia cum amico.53

22. Basically, a fiducia cum amico is a transfer of assets under the obligation of
the transferee to manage the assets for the benefit of the transferor. Although this
is the most commonly used version of the fiducia cum amico, it is also possible that
the transferee is obliged to manage the assets for third parties instead of the
transferor.54 Despite the fact that the transferee is obliged to hold the assets for
the benefit of someone else because of the transfer, the assets become part of the
estate of the transferee. As a result, creditors of the transferor and beneficiary do
not have recourse against the assets.55 However, creditors of the transferee have

48 C. ASSER, S.E. BARTELS & A.I.M. VAN MIERLO, Vermogensrecht algemeen, deel IV algemeen goeder-
enrecht (Deventer: Kluwer 2013), pp 261–263.

49 A. PITLO & W.H.M. REEHUIS, Goederenrecht (Deventer: Kluwer 2012), pp 80–81.
50 C. ASSER, S. E. BARTELS & A.I.M. VAN MIERLO, Algemeen goederenrecht, pp 367–440.
51 G. NOORDRAVEN, De Fiducia in het Romeinse recht (Deventer: Kluwer 1988), p 51 ff.
52 One who would like to provide certainty for a creditor should establish a right of pledge instead of

transferring the assets, according to the legislative history. C.J. VAN ZEBEN, M.M. OLTHOF & J.W. DU

PON, Parlementaire geschiedenis van het nieuwe burgerlijk wetboek (Deventer: Kluwer 1981), p 319.
53 See about this discussion: W.J. ZWALVE, ‘You Can’t Have Your Cake and Eat It, Article 3:84 lid 3

BW als kernbepaling van toekomstig Nederlands trustrecht’, RMThemis 2015-4, pp 139–140.
54 See for the idea that the fiducia cum amico can be used as a basis for a Dutch trust: W.J. ZWALVE,

RMThemis 2015-4, pp 139–151; And H.L.E. VERHAGEN, 3. ERPL 2000, p 493.
55 This transaction can be nullified if it was made to harm the rights of creditors, as set out in para.

2.2.
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recourse against the assets. Therefore, in this sense the fiducia cum amico differs
from a trust.

23. Currently, in Dutch legal practice, different connotations of the fiducia cum
amico are in use. The contract-based fiducia cum amico may be used in multiple
situations. Discussing all situations in which this construction can be used would be
outside the scope of this contribution.56 That said, we will discuss certain statutory-
based versions of the fiducia cum amico. Our reasoning for so doing is that with
respect to these applications, protection of assets acquired by means of a fiduciary
transfer against a creditor of the fiduciary having recourse, is an issue which has
attracted attention.

2.4.1. Temporary Transfer of Shares to a Nominee (Art. 2:356e NBW)

24. The first example is the transfer of shares in a company by court order. The
law provides for this in Article 2:356e NBW57 where the power is granted to the
court (the Dutch Ondernemingskamer) to transfer the shares of a company from the
shareholder to a fiduciary. This can be a remedy e.g. in case of mismanagement of
the company due to a deadlock between shareholders.58 Despite the fact that this
regulation contains a codified version of the fiducia cum amico, there are a few
fundamental questions about the concept left unanswered by statute.59 Two impor-
tant questions raised in accordance with this regulation are (1) to what extent the
fiduciary has the capacity to dispose of the shares and, (2) are the shares separated
from his personal property?60 The latter issue is important of course with respect to
the question whether or not creditors of the fiduciary can have recourse against
these shares.

25. The fact that these issues are not solved by the law, is considered to be a flaw
in the legislation.61 If a case turning on this issue was litigated the court would be

56 A summary of possible usages of the Fiducia cum amico is given by C.Æ. UNIKEN VENEMA & S.E.
EISMA, Eigendom ten titel van beheer naar komend recht (Zwolle: W.E.J. Tjeenk Willink 1990), pp
20–217.

57 See about this article: E.J.J. VAN DER HEIJDEN, W.C.L. VAN DER GRINTEN & P.J. DORTMOND, Handboek
voor de Naamloze en Besloten Vennootschap (Deventer: Kluwer 2013), pp 826–827; See also ASSER

G. VAN SOLINGE & M.P. NIEUWE WEME, Rechtspersonenrecht, Deel II De naamloze en besloten
vennootschap (Deventer: Kluwer 2009), pp 1028–1030; See also J.W.H. VAN WIJK, ‘Tijdelijke
overdracht van aandelen ten titel van beheer’, in Vertrouwd met de trust, p 339–385.

58 C.Æ. UNIKEN VENEMA & S.E. EISMA, Eigendom ten titel van beheer naar komend recht, p 213.
59 The Dutch legislator left these blank spaces on purpose according to: C.Æ. UNIKEN VENEMA & S.E.

EISMA, Eigendom ten titel van beheer naar komend recht, p 214; See also Memorie van Toelichting
Tweede Kamer, Vergaderjaar 1984–1985, 18.905, nrs. 1–3, p 28.

60 These questions are raised first by C.Æ. UNIKEN VENEMA & S.E. EISMA, Eigendom ten titel van beheer
naar komend recht, p 215.

61 C.Æ. UNIKEN VENEMA & S.E. EISMA, Eigendom ten titel van beheer naar komend recht, pp 215–217.
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forced to resolve this issue. As is demonstrated in the case law on escrow accounts
discussed later, the law leaves room for the court to consider the shares constitut-
ing a separate fund in the property of the fiduciary. In our opinion, it seems likely
that the courts would indeed take this position, given the specific nature of the
fiduciary position concerned.

2.4.2. Undertakings for Collective Investment in Transferable Securities
(UCITs)

26. Another statutory trust-like concept can be found in the regulation of
UCITs, stipulated in the Act on financial supervision (Wet op het financieel
toezicht).62 The law provides that the management company administering a
common fund must take measures to ensure that the assets of the common fund
are acquired for the benefit of the unit holders by a depositary63 unrelated to the
management company.64 The assets of a UCIT constitute a separate patrimony
available only for certain debts related to the management, custody and retention
of the legal title to the assets of the UCIT, and the rights ensuing from units in
the UCIT.65

2.5. The Qualifying Escrow Account (kwaliteitsrekening) of
Civil Law Notaries and Bailiffs

27. Pursuant to Dutch law, the person who is registered as the holder of a bank
account is entitled to dispose of the balance on the account. This is also the case if
it is reflected in the description that the bank account is held on behalf of a third
person or a specific purpose.66

62 The UCIT regulations here discussed are the result of the implementation in Dutch law of
Directive 2009/65/EC of 13 July 2009 on the coordination of laws, regulations and administrative
provisions relating to undertakings for collective investment in transferable securities (UCITS), ec.
europa.eu/internal_market/investment/docs/ucits-directive/directive_2009_65_ec_en.pdf/.

63 Only a legal person whose sole object according to its articles of association is to hold assets and
administer the goods in which a collective investment scheme invests, shall act as a depositary. See
Art. 4:44 Act on Financial Supervision.

64 Art. 4:42 Act on Financial Supervision. Fiduciary duties of the depository are found in different
provisions in particular Art. 4:11 and 4:14 Act on Financial Supervision.

65 See Art. 4:45 Act on Financial Supervision.
66 In literature, it is mentioned that this principle can cause problems whenever someone collects

money for a certain purpose on a bank account which contains the name of the collecting person in
case of his insolvency. R.E. VAN ESCH, Giraal betalingsverkeer/ Elektronisch betalingsverkeer
(Deventer: Kluwer 2011), p 192.
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28. In the case Slis-Stroom,67 the above principle became painfully clear. In this
case, a purchaser of real estate transferred the purchase price to the bank account
of the civil law notary. Before transfer of the real estate was complete, the notary
filed for bankruptcy. The buyer of the property demanded a refund of the pur-
chase price since the real estate had not been transferred to him. The Dutch
Supreme Court ruled that the bank account belonged to the estate of the notary
and therefore the purchase price was part of the notary’s insolvent estate. The
Supreme Court also ruled, however, that if the bank account would have named
the fact that the account was held by the notary in his position as a notary, the
account would not have been part of the insolvent estate of the notary. In a later
judgement (the ProCall68 case), the Supreme Court ruled that a bank account
which is separated from the personal property of the holder of the bank account,
is acceptable only if the holder of the bank account holds a special fiduciary
position in society. The Supreme Court named notaries, bailiffs, lawyers and
accountants as such persons.69

29. With respect to notaries and bailiffs, special legislation is enacted which
regulates the qualifying escrow accounts, as a result of which the above case law
is no longer relevant to bank accounts held by notaries or bailiffs. With respect to
the other qualifying ‘trustees’ such legislation is currently still missing.

The manner in which the qualifying escrow account for notaries and bailiffs
is designed in the legislation is interesting. Both regulations are similar, so we will
focus on the notarial escrow account.70

30. A notary, who holds a special account in his own name, is not entitled to the
account. Therefore the account does not fall into the private patrimony of the
notary or his corporate estate (depending on the legal constitution under which the
notarial business is run).71 The law states that the claim of receivables, resulting
from the special account, belongs to the parties jointly entitled (Art. 25 sub 3

67 Hoge Raad der Nederlanden 3 Feb. 1984, Horeca Exploitatie Van Hese/Slis-Stroom, ECLI:NL:
HR:1984:AG4750 = NJ 1984, 752, n. W.M. KLEIJN.

68 Hoge Raad der Nederlanden 13 June 2003, Coöperatie Beatrixziekenhuis/ProCall
Factureerdiensten, ECLI:NL:HR:2003:AF3413 = NJ 2004, 196, n. W.M. KLEIJN. In this case, a
collection agency filed for bankruptcy. The name of the bank account gave notice to the fact that
the account was held for clients. Despite this, the account was not awarded the status of separated
patrimony by the Dutch Supreme Court, as a collection agency did not have a special trusted
function in society.

69 Hoge Raad der Nederlanden 13 June 2003, NJ 2004, 196 n. W.M. KLEIJN para. 3.3.4.
70 See about the Kwaliteitsrekening: A. STENEKER, Kwaliteitsrekening en afgescheiden vermogen

(Deventer: Kluwer 2005); See also E.C.M. WOLFERT, De kwaliteitsrekening (Deventer: Kluwer
2007).

71 J.J. VAN HEES, ‘De balans van de kwaliteitsrekening’, in N.E.D. Faber a.o. (red.), Fiduciaire
verhoudingen (Deventer: Kluwer 2007), p 76.
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WNA72).73 Creditors of the parties jointly entitled have recourse on their entitle-
ment on the special account.74 The Supreme Court ruled that in case of insolvency
of a person with a (future) right to the special account, this right is part of the
insolvent estate.75

The notary is capable of managing, employing or disposing of the
account, and in so doing is bound to strict rules. Alongside statutory law, strict
codes of conduct are promulgated by the Koninklijke Notariële
Beroepsorganisatie (KNB).76 Neither notary nor client can waive or amend
these rules. Additional duties can be created by contract between the notary
and client. If the notary commits a breach of duty, he is liable for damages.
Violation of these rules can be sanctioned by the chambers for the notarial
profession.

3. Trusts and the Dutch Foundation

3.1. Introduction to the Dutch Foundation (Stichting)

31. The view that trusts are not indigenous to Dutch law is not entirely accurate.
Indeed, in the above paragraph a number of known legal concepts have been
identified, sharing the basic characteristics of the trust mentioned in § 1. A salient
difference, however, with common law jurisdictions is that in Dutch law the trust
did not develop as a general legal concept. As earlier remarked in § 1, there was a
moment in time when the trust could have developed in Dutch law as a type of
entitlement to property. Dutch property law, however, did not develop in that
direction. Instead, a different solution developed over time as a generally available
legal concept for property designated for a specific purpose. This solution was that
where the constitutive document arranged for an autonomous governance struc-
ture, the constellation of a specified purpose, designated assets, and governance
structure, was considered to be a legal person.77 This phenomenon was known as

72 Wet op het notarisambt. (Law on notaries).
73 Critical about this construction where the notary holds the account in name, but lacks the property

right is J.J. VAN HEES, in: N.E.D. Faber, C.J.H. Jansen, S.C.J.J. Kortmann (red.), Fiduciaire verhou-
dingen (Deventer: Kluwer 2007), p 80.

74 Hoge Raad der Nederlanden 12 Jan. 2001, Koren/Tekstra, ECLI:NL:HR:2001:AA9441 = JOR
2001/50 n. S.C.J.J. KORTMANN & A. STENEKER; see also J.J. VAN HEES, in Fiduciaire verhoudingen,
p 78.

75 Hoge Raad der Nederlanden 12 Jan. 2001, Koren/Tekstra, ECLI:NL:HR:2001:AA9441, JOR 2001/
50 n. S.C.J.J. KORTMANN & A. STENEKER; See no. 3.3 for the judgement of the Dutch Supreme Court.

76 Koninklijke Notariële Beroepsorganisatie (The Royal Dutch Association of Civil-law Notaries).
These rules can be found in the ‘Overige regelgeving’ of the KNB pp 3, 4 and 141. www.wet-en-
regelgeving-notariaat.nl/overige-regelgeving-notariaat.

77 Such governing structure is missing, when assets are transferred to another entity such as the
church, with an obligation (last) to deploy the assets and/or its revenues for a specific purpose.
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the ‘fundatie’ or ‘stichting’. The fact that consent by the Sovereign (or later the
State) was unnecessary in order to establish a stichting contributed to its
popularity.

32. The stichting – usually translated as ‘foundation’ – originates from the Catholic-
altruistic tradition known as piae causae. After the Reformation, the influence of
Canonical law diminished in theNetherlands. Itmay be that this reduction in influence
lead to the acceptance that foundations were not exclusively involved with idealistic
activities. Foundationswith commercial activities, aimed to raise funds to support their
cause, became accepted in Dutch law.78 Over time, the foundation developed into an
entity with legal personality available for public benefit as well as for private benefit
purposes which can be established without State involvement.

33. The foundation is defined in Article 2:285(1) NBW as a legal person formed
by means of a juridical act, that has no members, and that intends to realize an
object (purpose) mentioned in its statuten (‘articles’) by using assets designated for
that object. The Dutch foundation may have any lawful purpose. Foundations,
therefore, can be set up both for public or private benefit. The manner of appoint-
ment of its board members must be included in its articles.79 Moreover, in relation
to the functionality of the foundation, it is important to note that the articles of a
foundation cannot be amended unless provided for in the foundation’s articles.80

To avoid the foundation becoming dormant, the law provides for a court procedure
to appoint directors in case of vacancies for which the foundation’s articles provide
no (effective) rules,81 and for a procedure to amend the articles of the foundation –

including its object clause, should amendment thereof be necessary and the articles
fail to provide for this. Here, the restriction applies that the change must be
necessary in the light of the will of the founder and remain as much as possible
in keeping with the original wording.82

34. Foundations are incorporated for an indefinite period of time. With respect to
trusts in England andWales only charitable trusts enjoy that privilege.83 The designation
of assets for a certain purpose is a characteristic that the foundation has in commonwith

78 See Th.A. VERSTEEGH & S. STORM, De stichting in het positieve recht, Ars Notariatus III (Haarlem:
H.D. Tjeenk Willink & Zoon 1954), p 13 ff.

79 Art. 2:286 ss 4(c) NBW.
80 Art. 2:293 NBW. The authority to amend the articles or certain provisions thereof, can be subject

to restrictions.
81 Art. 2:299 NBW.
82 Art. 2:294 NBW.
83 This is not the case in all of the UK. In Scotland, this restriction does not apply. See P.J. FORD,

‘Public Benefit Versus Charity: A Scottish Perspective’, in C. Mitchell & S.T. Moody, Foundations
of Charity (Oxford-Portland Oregon: Hart Publishing 2000), p 215.
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trusts. A difference with trusts, however, is that a foundation can be established without
designating assets.84 In this respect the foundation is more flexible then a trust.

35. The directors (bestuurders) of a foundation, like trustees, are charged with
managing the assets of the foundation in conformity with the purpose of the
foundation. They have to fulfil their duties exclusively in the interest of the
foundation and the directors are liable for damages incurred by the foundation
due to breach of duty. Since the foundation is a legal person, the assets of the
foundation are not available for recourse by the creditors of the directors. The
assets of the foundation are only available for recourse regarding debts of the
foundation. Such debts can originate from the law, or from juridical acts done
in the name of the foundation provided that the foundation was duly
represented.85

36. The Dutch foundation is subject to a distribution constraint, pursuant to
Article 2:285(3) NBW, which states that the objective of a foundation may not
include the making of distributions to its founders (incorporators) or to those who
participate in its organizations or to others, except, in the latter case, when these
distributions are made for idealistic or social purposes. Close reading of the law
would seem to indicate that the founder and trustees together with other officials of
a foundation, cannot be its beneficiaries. The dominant position in literature,
however, is that a founder and officials of a foundation can, in fact, be its bene-
ficiaries, provided certain conditions are met. These conditions are, in essence,
that they are not the sole beneficiaries and that they are treated no differently from
others eligible to receive support from the foundation.86 The other aspect of the
distribution constraint is that distributions are allowed only if they are made for an
idealistic or social purpose.

37. The distribution constraint would seem to limit the functionality of the
foundation in comparison with the trust. It is beyond the scope of this contribu-
tion to set out the intricacies of this complex doctrine in Dutch law. Here, it
suffices to note that in Dutch legal literature and practice the distribution con-
straint is not considered to be very rigid. The fundaments for a more flexible
approach are laid in the history of the distribution constraint and preparatory
work on the law on foundations. In this context it should be noted that prior to
the enactment of legislation on foundations, the foundation was also used as an

84 A foundation may, however, be dissolved by the court upon a motion of the public prosecutor or an
interested party, if the foundation lacks sufficient means for the realization of its purpose and it is
‘highly unlikely that these assets can be acquired within an overseeable term’: Art. 2:301 NBW.

85 For example with respect to taxes, or liability for tort or breach of contract.
86 See for literature and background, W.J.M. VAN VEEN, ‘Het uitkeringsverbod bij de stichting revis-

ited’, in C.H.C. Overes & W.J.M. van Veen, Met recht betrokken, Liber Amicorum T.J. van der
Ploeg (Deventer: Kluwer 2012), pp 387–388.
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alternative for the limited liability company, including paying out profits to
investors.87 The legislator aimed at prohibiting this practice, initially by means
of a prohibition on making a profit, which was ultimately replaced by the dis-
tribution constraint as it is known nowadays.

38. In deliberations between government and parliament on this matter, one of
the possible uses for the foundation discussed was the foundation holding (prior-
ity) shares in a company. Deliberating the issue whether or not the foundation can
be used for such purpose, the government confirmed that – although the shares
would generate revenues – this was permitted since the principle aim of the
foundation is to maintain control over de company. Although at that time the
draft still referred to a prohibition for making profit, there is no doubt in
contemporary literature and practice that the foundation may be used for such
purposes. The general position taken in Dutch literature is that the distribution
constraint is not violated when the foundation is party to a transaction pursuant
to which it is charged with keeping and managing assets or funds and is obliged to
pay out revenues and/or assets or funds to designated persons pursuant to the
terms of the contract.

39. The Dutch foundation is an interesting phenomenon in the context of this
contribution since in terms of functionality it is highly comparable with the com-
mon law trust. Just as the common law trust did not develop in Dutch law as a
general legal concept, an entity with legal personality like the Dutch stichting with
its broad and easy availability, did not develop in common law jurisdictions. It is not
unlikely that the explanation for this is that they serve similar needs and, appar-
ently, in an equally adequate manner.

3.2. Trust Functionality and Foundations in Dutch Practice:
Some Examples

3.2.1. Public Benefit Purposes

40. In the Netherlands, the foundation is the most preferred legal form for
public benefit purposes. The functionality of the public benefit foundation is
comparable, in many respects, to that of the charitable trust. A public benefit
foundation – like any Dutch foundation is established for an indefinite period of
time. The directors of the foundation are legally obliged to fulfil their duties
exclusively in the interest of the foundation. Also, the position of director,
pursuant to the regulations applying to public benefit organizations, must fulfil

87 This was attractive because for the establishment of a foundation no consent from the state was
required, whereas this was required for the establishment of a limited liability company or an
association with legal personality.
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their office without remuneration.88 The public prosecutor, judiciary and third
parties with a justified interest, have quite a substantial number of instruments
with which to take action to correct a breach of duty of the managing directors.89

These instruments apply to both public and private benefit foundations. A public
benefit foundation, however, is subject to further supervision by the tax autho-
rities who may challenge its public benefit status.

41. A difference with the charitable trust is that the foundation is a legal person.
Legal personality comes with certain advantages. In case of legal proceedings, the
foundation would be the party and not its directors and a change of directors would
not require the transfer of the foundations’ assets, since a change of directors would
have no bearing on the entitlement of the foundation to its assets. A change of
trustees in contrast, would require a transfer of the trust assets to the new trustee –

or an undivided entitlement to these assets in case there are two or more trustees.
Interestingly, these particular practical issues can be solved by incorporating the
charity trustees90 or by establishing a non-membership Charitable Incorporated
Organisation.91 These alternatives have been introduced relatively recently. It will
be interesting to monitor which of the available alternatives will be the most
popular for public benefit purposes in a few years in the United Kingdom.

3.2.2. Private Benefit Purposes: Family Foundations, Benefit Funds Etc.

42. Foundations can serve as a vehicle for all kinds of private benefit purposes. A
well-known example is the family foundation. The family foundation typically is
endowed and charged with managing and maintaining the endowment for the benefit
of members of a particular family. Usually the members of that family may apply for
financial support by the foundation, for example for educational or medical needs,
home care or in cases of financial distress. Similar private benefit funds can be set up
for the employees of a certain company or their relatives, students of a school or
university, for members of a professional association etc. Within this category, we
should also mention the use of the foundation for pension funds.

88 Here we add that this requirement does not prohibit that a director is employed by the
foundation, provided that the foundation has a supervisory board and its members are not
remunerated.

89 The interested reader is referred to W.J.M. VAN VEEN, ‘Supervision of Foundations in Europe: Post-
incorporation Restrictions and Requirements’, in A. Schlüter, V. Then & P. Walkenhorst (eds),
Foundations in Europe (London: Charity Aid Foundation, The Directory of Social Change 2000),
pp 694–743; W.J.M. VAN VEEN: ‘Stiftungsaufsichtsrecht in Europa’, in: A. Richter & Th. Wachter
(Hrgs.), Handbuch des internationalen Stiftungsrechts (Angelbachtal: Zerb Verlag, Baden Baden:
Nomos Verlagsgesellschaft 2007), pp 257–299.

90 S. 50(1) Charities act 2006.
91 S. 34 Charities act 2006.
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3.2.3. Separation of Legal Title and Beneficial Ownership

43. The foundation can be the owner of shares in a company. This structure is not
uncommon in combination with a foundation for a public benefit. The shares in the
company then serve as a source of income for the foundation that enables it to
pursue its public purposes. More often, however, the foundation is used for the
purpose of maintaining controlling voting rights in closely held or publicly held
companies. This structure then is applied to avoid irrational, incompetent or
aggressive shareholders causing distress or otherwise harming the success of the
company and its enterprise.92

44. The foundation is well suited for this purpose. The actions of the board of
directors of the foundation – including exercising the voting rights on the shares
held by the foundation – have to be in accordance with the objective of the
foundation. Typically, the objective of the foundation would be to hold the
shares and to exercise its voting and other rights pertaining to the shares, in
the interest of the company and the continuity and success of its enterprise.
Furthermore, the manner of appointment and the composition of the board of
directors of the foundation can be arranged in accordance with the will of the
founder(s). Thus, sufficient guarantees for a balanced and well qualified board
can be arranged.

45. In this application, where the foundation serves to control shareholders’
rights in a company, the foundation is not intended to be the beneficial owner of
the shares. The foundation serves to separate legal ownership from beneficial
ownership. Roughly, the technique applied to this end is that the foundation
acquires the shares and in return issues ‘depositary receipts’ (certificaten van
aandelen) pertaining to these shares. The relation between the foundation and
the holder of the depositary receipts, is governed by the ‘terms of administration’
(administratievoorwaarden). Hence, the relation between the foundation and the
holder of the depositary receipts is contractual. Based on the terms of adminis-
tration, the foundation is charged to observe the financial interest of the holders
of the depositary receipts and distribute all dividends to them alongside other
proceeds it may receive on the shares underlying the depository receipts. The
‘beneficiaries’ are thus entitled to the proceeds received on the underlying shares
and have a claim to that end on the foundation, based on the terms of
administration.

46. A characteristic of this application is that the ‘beneficiaries’ are entitled to
the underlying shares from an economic perspective. The depositary receipts

92 In case of listed companies if the depositary receipts are issued with the cooperation of the
company, the foundation by law is obliged to issue a proxy to a holder of depositary receipts,
except in cases where the company is ‘under attack’. See Art. 2:118a Dutch Civil Code.
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represent the economic interest in the shares, whereas the foundation itself has no
economic interest, but exercises the voting rights. Since this application is based on
contractual arrangements, it is not limited to shares. It may be, and in practice is,
applied to other types of assets as well.

3.2.4. Asset Protection: Bankruptcy Remote and Investment Structures

47. A foundation established to hold assets or funds for a specific purpose can
easily be organized in such a way that it does not incur unforeseen costs or, indeed,
no costs at all. As a consequence, the foundation is well suited to serve as an
instrument for keeping certain assets safe from recourse by creditors. This feature
is functional in several situations. A common application is that indispensable
assets for the functioning of an organization, are separated from the operational
activities of that organization, by transferring these assets to a foundation and
organizing the operational activities in another legal person. This technique is
commonly applied by for example hospitals and similar organizations. Should any
risk related to the operational activities materialize, this would not immediately
threaten the continuity of the organization as a whole. For the same reasons,
foundations are used as escrow agents – mostly as holder of a ‘third party’ bank
account – structuring investment funds and securitization of assets. Typically, in
these cases, the relation between the foundation and its ‘beneficiaries’ is further
elaborated in contractual arrangements.

4. Concluding Remarks

48. Trust-like concepts are not unknown in Dutch law. The function of a generally
available legal instrument for creating a separate fund designated for a specific
beneficiary or the realization of a certain purpose, however, is fulfilled in Dutch law
by the foundation. When looking at the functionality, the Dutch foundation and the
common law trust are highly comparable. Apart from the aspect of legal person-
ality, a difference between the foundation and trust is that a foundation can only be
established by means of a notarial deed, whereas for a trust such formalities do not
apply. We submit that with respect to the question which system on this point is
preferable over the other, one can easily differ in opinion.93

49. We would argue that there is no fundamental objection against the introduc-
tion of the trust or new trust-like concepts in Dutch law. In particular, with respect
to the protection of creditors of the ‘settlor’, the issues do not seem to be

93 The Curaçao civil code also prescribes a notarial deed for the establishment of a trust. See Art.
3:130 Curaçao Civil Code.
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fundamentally different between foundation and trust. The introduction of a trust
as a general concept, would however, imply a substantial change of law.94 It is,
therefore, ultimately a matter of efficiency – both in terms of efficient legislation
and the appropriation of drafting capacity – whether or not such an exercise is
justified or desirable. An alternative approach is to identify where in the legal or
financial sectors a specific need for a trust-like concept exists – from a legal,
practical or commercial perspective – and to subsequently cater for that need by
means of tailor-made legislation. It is our understanding that both options are still
open in the Netherlands.

94 And careful drafting. See for a comment on implications of the manner in which the Curaçao trust
is implemented in the civil code, W.J. ZWALVE, RMThemis 2015-4, p 139 ff.
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