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How to Make the Best of Mandatory Information
Requirements in Consumer Law

Martien SCHAUB
*

Abstract: EU consumer protection relies inter alia on information requirements impos-
ing on traders the duty to provide specific and mandatory information to consumers
before the conclusion of a contract. If consumers make well informed choices this can
serve their individual interest, but it is also thought to contribute to a healthy market.
However, the imposition of stringent and specific information requirements has been
criticized from several points of view. For example, behavioural scientist have argued
that more information does not necessarily lead to better decisions. From an economic
point of view, information requirements can even be harmful to consumer interests.
Nevertheless, information requirements form a substantive part of EU consumer protec-
tion and therefor this contribution explores how information requirements may be of
added value. It is argued that information requirements can add value to consumer
protection when regarded in relation to general contract law. This point is illustrated by
an analyses of the information duties of the Consumer Rights Directive in relation to
general contract law.

Resumé: La protection du consommateur de l’UE s’appuie entre autres sur des exi-
gences d’informations imposant aux commerçants le devoir de fournir des informations
spécifiques et obligatoires aux consommateurs avant la conclusion d’un contrat. Si les
consommateurs font des choix en toute connaissance de cause, cela peut servir leurs
propres intérêts mais cela a également pour but de permettre l’existence d’un marché
sain. Toutefois, l’imposition d’informations strictes et spécifiques a fait l’objet de
critiques à plusieurs points de vue. Par exemple, les scientifiques du comportement
ont estimé que donner davantage d’informations ne conduit pas nécessairement à de
meilleures décisions. D’un point de vue économique, les exigences d’informations
peuvent même nuire aux intérêts du consommateur. Néanmoins, les exigences d’infor-
mations forment une partie substantielle de la protection du consommateur de l’UE et
la présente contribution étudie comment les exigences d’informations peuvent générer
une valeur ajoutée. Il est estimé que ces exigences d’informations peuvent conférer une
valeur ajoutée à la protection du consommateur lorsqu’elles sont envisagées en relation
avec le droit général des contrats. Ce point est illustré par une analyse des obligations
d’informations de la Directive sur les droits du consommateur en rapport avec le droit
général des contrats.

Zusammenfassung: EU-Verbraucherschutz stützt sich inter alia auf Informationspflichten,
gemäß derer Unternehmer den Verbrauchern spezifische und zwingende Informationen
vor Vertragsschluss zur Verfügung stellen müssen. Wenn Verbraucher gut informiert
Entscheidung treffen, dient dies ihren individuellen Interessen, wird aber auch als Beitrag
zu einem funktionierenden Markt betrachtet. Jedoch wurde die Einführung stringenter und
spezifischer Informationspflichten von mehreren Seiten kritisiert. Zum Beispiel haben
Verhaltensforscher argumentiert, dass mehr Informationen nicht zwingend zu besseren
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Entscheidungen führen müssen. Aus einem wirtschaftlichen Blickwinkel können
Informationspflichten sogar schädlich für die Verbraucherinteressen sein.
Nichtsdestotrotz bilden Informationspflichten einen substantiellen Teil des EU-
Verbraucherschutzes und aus diesem Grund untersucht der Beitrag, wodurch
Informationspflichten einen größeren Nutzen darstellen können. Es wird argumentiert,
dass Informationspflichten den Verbraucherschutz fördern können, wenn sie im
Verhältnis zum allgemeinen Vertragsrecht betrachtet werden. Dieser Aspekt wird durch
eine Analyse der Informationspflichten der Verbraucherrechterichtlinie im Verhältnis zum
allgemeinen Vertragsrecht illustriert.

Key words: information requirements, Consumer Rights Directive, consumer law,
contract law

1. Introduction

1. One of the pillars of EU consumer protection legislation is a set of explicit and
mandatory information requirements.1 Under the Treaty, the right to information is
one of the consumer interests the EU intends to promote.2 Over the years, increas-
ingly stringent information requirements have been adopted by the European
legislature. For example, the 1990 Package Travel Directive (90/314/EEC) con-
tains a fairly undemanding information duty in Article 3, whereas the new 2015
Directive (2015/2302/EU) contains very strict information requirements that list
in detail what information is to be provided to the traveller, as well as when and
how this must be done.3 The information requirements laid down by the 1997
Distant Selling Directive were considerably extended when the latter was replaced
by the Consumer Rights Directive (2011/83/EU). Other examples of directives
containing explicit and mandatory information obligations are the E-commerce
Directive (2000/31/EC),4 the Time share Directive (2008/122/EC),5 the
Consumer credit Directive (2008/48/EC),6 the Air services Regulation (1008/
2008),7 the Services Directive (2009/123/EC),8 and the Directive on consumer
credit relating to residential immovable property (2014/17/EU).9 These directives

1 Other pillars are the introduction of the right of withdrawal for several types of consumer contracts
and the prohibition of certain types of unfair behaviour by traders.

2 Art. 169 of the Consolidated Version of the Treaty on the Functioning of the European Union
2012, OJ EU 26-10-2012, C 326/47.

3 Art. 4 of Directive 2015/2302/EU.
4 See in particular Art. 5 (general information duties), Art. 6 (commercial communications), Art. 10

(pre-contractual information) of Directive 2000/31/EC.
5 See Arts 4 (pre-contractual information) and 5 (information that should be included in the

contract) of Directive 2008/122/EC.
6 Art. 4-6 of Directive 2008/48/EC.
7 Art. 23 of Regulation (EC) No 1008/2008 on Price Transparency.
8 Art. 22 of Directive 2006/123/EC.
9 Arts 11, 13, 14, 15, 16 (adequate explanation) of Directive 2014/17/EU.
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prescribe what information must be provided to consumers and how this must be
done, in such specific terms as ‘in a legible, comprehensible and accurate manner’,
‘in writing or any other appropriate form’ and ‘clearly, comprehensibly and unam-
biguously’. Such provisions can be described as obligations of transparency and
clarity.

2. However, the effectiveness of (mandatory) information obligations has been
questioned from, inter alia, the behavioural and economic points of view. It has
been argued that the information requirements lack effectiveness because the
information is not read by the consumer and, if it is read, it often takes no
account of cognitive abilities and literacy levels.10 Even if consumers understand
the information, they may not be willing or able to process it in a manner that is
useful to them at the time at which they are provided with such information.11

Behavioural scientists have found that more information does not necessarily
prompt better decisions by consumers.12 It has even been argued that information
requirements can be harmful to consumers, because they give rise to costs that
will be passed on to the consumer. What is more, disclosure can lead to the
(mistaken) assumption that consumers agree with the contract terms merely
because they were disclosed to them. And finally, disclosure of certain terms
removes the ability of the courts to strike down hidden one-sided terms.13

Extensive information requirements appear to be ineffective and potentially
even harmful. This could prompt the conclusion that the EU legislator should
consider alternative instruments in order to ensure consumer protection.
However, in this article I will, from a different perspective, explore the question
whether and how EU-information requirements can add value to consumer pro-
tection. There is no sign that the EU will abandon this regulatory strategy and it is
not likely that the existing information requirements will be abolished in the short
term. How to make the best of this?

3. First, section 2 provides a brief overview of what information requirements
seek to achieve, and section 3 summarizes the main criticisms levelled at informa-
tion requirements. I will argue that despite this often well-founded criticism aimed
at information requirements, the latter are capable of adding value where they are
considered in relation to the general rules of contract law. To provide the context
for this argument, section 4 describes the role of information requirements under
general contract law, as well as the manner in which express and specific

10 O. BAR-GILL & O. BEN-SHAHAR, ‘Regulatory Techniques in Consumer Protection: A Critique of
Consumer Contract Law’, 50. CMLR (Common Market Law Review) 2013, pp 117–118.

11 T. WILHELMSSON & C. TWIGG-FLESNER, ‘Pre-Contractual Information Duties in the Acquis
Communautaire’, 2. ERCL (European Review of Contract Law) 2006, pp 454–455.

12 W.H. VAN BOOM, ‘Price Transparency, Consumer Decision Making and European Consumer Law’,
34. JCP (Journal of Consumer Policy) 2011, p 360.

13 O. BAR-GILL & O. BEN-SHAHAR, 50. CMLR 2013, p 118.
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information requirements relate to this. Section 5 highlights a specific issue that
arises in relation to information requirements as a result of the use of standard
terms. Sections 6 and 7 investigate more specifically how the information require-
ments of the Consumer Rights Directive may be of added value to consumer
protection. Particularly helpful is rule that transfers the burden of proof regarding
the provision of the required information to the trader, as will be demonstrated in
section 8. My conclusions are summarized in section 9.

2. The Purpose of Information Duties

4. The European regulatory instruments briefly explain the reasons why they lay
down so many and such specific information requirements. For example, the
E-commerce Directive states that the regulatory framework is that of ensuring
legal certainty and consumer confidence.14 From the Consumer Rights Directive
it emerges that it is considered important for the consumer to be able to fully read
and understand the main elements of the contract before placing an order
electronically.15 The Directive on Credit Agreements for Residential Immovable
Property states that the information required seeks to ensure a high level of
consumer protection and to enable the consumer to compare and reflect on the
properties of the financial products on offer.16 A 2012 Commission communica-
tion stipulates that if they are to be properly empowered, consumers must be
provided with clear, reliable and comparable information, as well as the tools to
understand it.17

Although a high level of consumer protection is an important objective of
the consumer directives,18 EU legislation is primarily related to achieving the
internal market and preventing market distortion.19 For example, the Consumer
Rights Directive finds its basis in Article 114 of the Treaty, which allows EU
legislation to lay down measures which have the object of securing the establish-
ment and the functioning of the internal market. From the perspective of the
internal market information duties are a means of addressing the information
asymmetry between traders and consumers. This information asymmetry is thought
to be capable of influencing the bargaining power of the contracting parties, which

14 Recital 7 of Directive 2000/31/EC.
15 Recital 39 of Directive 2011/83/EU.
16 Recital 7 and 40 of Directive 2014/17/EU.
17 EC Commission Communication from the Commission to the European Parliament, the Council,

the Economic and Social Committee and the Committee of the regions, A European Consumer
Agenda – Boosting confidence and growth, COM(2012) 225 final, para. 4.2.

18 Art. 114 (3) of the EU Treaty.
19 N. REICH, ‘European Consumer Law and Its Relationship to Private Law’, 3. ERPL 1995, p 289.
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in turn can lead to market failure.20 Consumer protection, and more particularly
consumer empowerment, are therefore factors in ensuring a healthy market.21 Such
empowerment, at least theoretically, can be achieved by providing consumers with
information.

National contract law in Europe is based on principles such as the freedom
to contract and the autonomy of the parties.22 Information requirements as they
appear in domestic private law are aimed at protecting the consent and the
autonomy of (weaker) contracting parties vis-a-vis other (stronger) contracting
parties. On an individual level, and also in theory, information can protect the
integrity of the consumer’s consent when concluding a contract. Information allows
consumers to make informed and autonomous decisions whether or not to enter
into contractual relations whilst exercising their free will and contribute towards
personal growth and increasing personal wealth. Information requirements provide
some counterweight to the imbalance in the relationship between the trader who
has all the information and the consumer who has less or none. From a general
contract law perspective, this is done not for the benefit of a healthy market, but for
the benefit of the individual consumer.

Compared to restrictive substantive regulatory measures such as the prohi-
bition of unfair contract terms, the prohibition of certain market practices, and the
regulation of products and services, information requirements present the advan-
tage that they place fewer constraints on the marketplace.23 This contributes
towards widening choice, which is not only servient to freedom of contract, but
also to the free movement of goods and services and by extension competition on
the internal market.

3. Criticism to Mandatory Information Requirements

5. It has been suggested that information requirements are ineffective because
consumers do not read the information. If too much information is provided it
becomes too time consuming for consumers to read the information.24 Especially
when the information is worded in unfamiliar and complex terms, consumers will
be reluctant to read it.25 At least some consumers may read the information, but

20 S. GRUNDMANN, ‘Information, Party Autonomy and Economic Agents in European Contract Law’,
39. CMLR 2002, p 279.

21 G. HOWELLS, ‘The Potential and Limits of Consumer Empowerment by Information’, 32. J. Law &
Soc. 2005, p 350.

22 This principle can also be regarded as an independent principle of community law, R. SCHULZE,
‘Precontractual Duties and Conclusion of Contract in European law’, 13. ERPL 2005, p 843.

23 P. MANKOWSKI, ‘Information and Formal Requirements in EC Private Law’, 13. ERPL 2005, p 782.
24 See also Ibid. at 784: information overkill could obscure the relevant information.
25 O. BAR-GILL & O. BEN-SHAHAR, ‘Regulation Techniques in Consumer Protection: A Critique of

European Consumer Contract Law’, 50. CMLR 2013, p 117. Bar-Gill and Ben-Shahar discuss the
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this is likely to be a minority. Thus an empirical study regarding the standard terms
in software agreements showed that only one or two in 1,000 online shoppers
accessed the contract terms for at least one second.26 What is more, consumers who
actually read the information are likely to be the well-educated consumers, possibly
those who are less in need of protection by law than lesser educated consumers.27 If
consumers do not read the information, they cannot benefit from it. This equally
applies where consumers actually read the information, but do not understand it or
cannot use the information for their benefit.28 Thus if consumers are unable to
negotiate the terms or if alternatives are unavailable to them, reading and under-
standing the information will avail them naught.

6. Besides these practical arguments there are more fundamental reasons to
distrust information requirements. EU law seems to operate on the assumption
that consumers are rational beings, reasonably observant and diligent.29 However,
behavioural scientists have shown that consumers do not act rationally, at least not
always. The term bounded rationality implies that consumers have a limited ability
to process information, because information is interpreted on the basis of preset
instinctive opinions.30 Consumers tend to be over- or under optimistic, instant
gratification is often preferred to considering long term implications, and the way
in which the information is presented has a considerable influence on the choices
made. Bearing in mind that traders gear their marketing strategies towards influen-
cing consumer choices, some information is likely to benefit the trader rather than
the consumer.31 Although there is literature that underlines the value of informa-
tion and information requirements, it is also pointed out that, in this regard, a
certain degree of caution, as well as recognition that there are limits to the extent
to which information is capable of empowering the consumer, should prevail.32

mandatory information requirements of the proposed Common European Sales Law (CESL). These
requirements concerning contracts distant contracting, off-premises contracts (Arts 13–18 CESL),
consumer contracts in general (Art. 20 CESL) and electronic contracts (Art. 24 CESL) resemble to
a large extent the information requirements of the Consumer Rights Directive and the E-commerce
Directive. Their critique is accordingly also relevant in the context of these directives.

26 Y. BAKOS & F. MAROTTA-WURGKER & D.R. TROSSEN, ‘Does Anyone Read the Fine Print? Consumer
Attention to Standard-Form Contracts’, 43. (Journal of Legal Studies) 2014, pp 1–35.

27 G. HOWELLS, J. Law & Soc. 2005, pp 356–357.
28 T. WILHELMSSON & C. TWIGG-FLESNER, 2. ERCL 2006, p 453. The point has been made by many

others, see e.g. W.C. WHITFORD, ‘The Functions of Disclosure Regulation in Consumer
Transactions’, Wis. L. Rev. (Wisconsin Law Review) 1973, p 404.

29 The average consumer, as described in Recital 18 of Directive 2005/29/EC (the Unfair practices
Directive).

30 On the subject of bounded rationality, with further references: P. HACKER, ‘Nudge 2.0: The Future
of Behavioural Analysis of Law in Europe and Beyond’, 24. ERPL 2016, pp 300–301.

31 G. HOWELLS, J. Law & Soc. 2005, pp 358–362.
32 Ibid., p 362.
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The criticism directed at information requirements is widely shared and
generally supported by sound arguments. However, mandatory information require-
ments in Europe are an established fact. It would, accordingly, appear more
appropriate to examine in what way they could contribute to consumer protection.

4. The Role of Information in General Contract Law

7. Although there is a trend in EU lawmaking to provide for express information
requirements, information requirements as such are no novelty in the law.
Concluding contracts and contract law are all about the exchange of information.
Whenever one contemplates concluding a contract, information on the product or
service, and on the trader, will be an essential requirement in order to discover
what the contract is about and with whom the contract is to be concluded.

Contracts are made as a result of offer and acceptance together constituting
the agreement.33 A legally valid offer should specify the rights and obligations under
the contract, such as the characteristics of the product, its price, and possible
additional terms, because if the obligations arising from the contract and the identity
of the contracting parties are unclear, there can be no binding contract.34 Rules on
contract formation accordingly require that information be provided. Subsequently,
in order to be able to perform the contract contact details will be needed – e.g. in
order tomake payments, to communicate about performance or delivery, to make use
of any additional services or to lodge complaints about performance.

8. Rules on defective consent in continental law systems, and to a lesser extent
the English instruments of misrepresentation and implied terms, concern the
provision, or absence, of information.35 Disclosing false information, or failure to
disclose certain particulars that influence the other party’s decision, can cause the

33 H. BEALE et. al., Cases, Materials and Text on Contract Law (Oxford and Portland, Oregon: Hart
Publishing 2010), p 45. See e.g. explicitly Art. 6:217 of the Dutch Civil Code. The German BGB does
not state this in express terms, but § 145–157 BGB indicate that offer and acceptance are the point of
departure for contract formation. In France, the required consentement of Art. 1108 of the French
Civil Code is obtained by offer and acceptance. R. SCHULZE, ERPL 2005, at 864 notes that the acquis
communautaire does not indicate that the offer-acceptance scheme is the sole applicable model, so
there is scope in the acquis for other modes of contract formation.

34 See e.g. Art. II-4:103 DCFR: an agreement is sufficient if the terms of the contract have been
sufficiently defined by the parties for the contract to be given effect, or at least that the terms or the
rights and obligations of the parties can otherwise be sufficiently determined in order to give effect
to the contract, and Art. II-4:201 DCFR: a proposal amounts to an offer where it contains
sufficiently definite terms to form a contract. See also: Art. 2:103 and 2:201 PECL, Art. 2.1.2
UNIDROIT-Principles 2010.

35 English law is more reticent in relation to information requirements. English rules on misrepre-
sentation and fraud essentially concern the provision of false information rather than the with-
holding of information, the main focus of these rules is that the information provided should be
accurate. On the subject of disclosure requirements in English law compared with those in French
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contract to be voided or creates the possibility of avoiding the contract.36 In this
context, the information requirements expected of the offeror have a counterpart,
in the sense that the other party has a responsibility to safeguard his own interests
when concluding a contract, which means a duty to investigate.

9. The exchange of information is also at the heart of the rules on non-conformity
in sales law. Under Article 2 of the Consumer Sales Directive (1999/44/EC) the
seller must deliver goods which are in conformity with the contract of sale. There is
no positive duty to provide information about the characteristics or the quality of
the goods, but if the latter do not live up to the buyers’ reasonable expectations,
this will constitute breach of contract giving rise to the relevant remedies. The
buyer’s reasonable expectations will be based on the information that was or was
not provided during the pre-contractual stage.37

10. Information exchange is the basis of any contract, and the general contract
law imposes several information requirements. However, these are mostly implicit,
indirect and open-ended. This raises questions such as exactly what information
must be provided and how. The level of information provision and the manner in
which it must be provided can vary depending on the circumstances of each
individual case, including those relating to the consumer. For example, if a con-
sumer wishes to avoid a contract on the basis of defects in consent, or to invoke
remedies based on non-conformity because the absence of certain items of informa-
tion influenced the other party’s reasonable expectations, the consumer must prove
that a particular information requirement existed at the time of concluding the
contract and that this information had not been provided, was insufficient, or that
wrongful information was provided which caused the consumer to conclude the
contract on the basis of false assumptions. A subset of questions must also be
answered: was it clear to the trader that the information in question was relevant?
What level of responsibility for discovering the information can be expected from
the consumer? Is the information sufficient if it is mentioned somewhere in a
brochure, or should it be presented in a more prominent manner?

11. The burden to proof that there was in fact a duty to inform in the given
circumstances and that this duty was violated may be too big a (procedural) hurdle
to jump for the consumer. Open norms and implicit information duties in general
contract law therefor complicate the obtaining of redress for consumers. Even if the
existence of a duty to inform is undisputable, consumers still have to proof that the
provided information was false or that the information was not provided at all. Such

law: P. GILIKER, ‘Regulating Contracting Behaviour: The Duty to Disclose in English and French
law’, 13. ERPL 2005, pp 621–640.

36 H. BEALE et. al., Cases, Materials and Text on Contract Law, pp 429–432.
37 T. WILHELMSSON & C. TWIGG-FLESNER, ERCL 2006, p 459, the authors argue that Art. 2 of Directive

1999/44/EC can be expressed as a disclosure rule, i.e. an indirect information requirement.
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problems can be addressed by stating explicit and mandatory information require-
ments, and more importantly, shifting the burden of proof with regard to the
information provision to the trader.

5. The Use of Standard Terms

12. The use of standard terms can be seen as a particular problem when it comes
to information provision. Standard terms are commonly presented in a separate
document in order to set out the terms that a trader wishes to include in all
contracts with its customers. Legally, standard terms are non-negotiated terms
that do not define the main subject matter of the contract.38 Standard terms are
used in order to include, in a practical and efficient manner, all contract terms that
are relevant but not essential for a contract. However, it is the fine print in
particular that consumers are reluctant to read. Including the information in the
standard terms will therefore almost ensure that the information will go unnoticed.
Standard terms can include terms that impose extra charges for delivery or services,
administration fees, terms for the extension of the contract and on performance
and payments. Such terms can come as an unwelcome surprise if they were not read
before the contract was concluded and not taken into account at the moment of
contract formation.

13. However, reading the standard terms is generally not required for these to
become a binding part of the contract. Thus the contract laws of Germany and the
Netherlands require that it be made clear that certain standard terms are to be part of
the contract. But it is not required that the contracting partner should have read the
terms in order to be bound to them.39 English law has a similar information require-
ment concerning standard terms. To be incorporated in the contract the consumer
must know, or should have known, that a certain set of terms is to be part of the
contract. Under French law, standard terms can become part of the contract where
they have been brought to the attention of the contracting partner. In relation to
consumers, French law has a specific transparency requirement,40 but this does not
include reading and understanding the terms before accepting them. Article II-9:103
DCFR states that general terms can be relied upon if the user took reasonable steps to
draw the other party’s attention to them before the contract was concluded.41

38 Art. 3(1) and 4(2) of Directive 93/13/EEC. Similar definitions can be found in national contract
law, e.g. Art. 6:231 of the Dutch Civil Code (BW), par. 305 of the German Civil Code (BGB).

39 See par. 305 BGB. This article requires that the user of the terms explicitly refers to these terms at
the time of concluding the contract, and gives the other party the opportunity to read the terms. As
regards Dutch law see Art. 6:232 BW, stating that a party is bound to terms if he is not aware of the
content and Art. 6:233b BW, which states that the other party must be given the reasonable
opportunity to take notice of the content of the terms.

40 Art. 133-2 Code de la Consommation.
41 A mere reference to the terms in a contract document is not sufficient, Art. II-9:103 (3) DCFR.
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This of course carries the risk that consumers will be bound by contract
terms that they did not read and would not have agreed to if they had. The German
solution to this problem is the rule that surprising terms cannot become part of the
contract.42 Under English law more stringent information requirements apply to
onerous terms before a consumer can be bound by them. The question then
becomes – what can be regarded as a surprising or onerous term that requires
specific attention as far as the information requirement is concerned? In other
words, it is not clear what information is capable of inclusion in a separate docu-
ment containing the general terms on the one hand, and what information should
be presented in a more conspicuous manner on the other. A solution to this
problem could be to stipulate mandatory information requirements that specify
what information must be presented, including how and when this must be done.
Thus the price transparency rule in Article 23 of Regulation 1008/2008 which
prescribes that the final price to be paid shall at all times be indicated and shall
include the applicable air fare, as well as all applicable taxes and charges, sur-
charges and fees which are unavoidable and foreseeable at the time of publication,
entails that such charges cannot be ‘hidden’ in the standard terms.

14. A minimum degree of protection against unfair terms is offered by the
Unfair Terms Directive (93/13/EEC) where it states that unfair terms cannot
bind the consumer. At first sight this directive does not include an obligation to
inform the consumer about the terms of the contract, but an implicit duty to
inform can be found in Article 5 of the Directive, read in conjunction with its
recital 20.43 This states that written terms must at all times be worded in plain,
intelligible language. According to recital 20 of the Unfair Terms Directive, the
consumer must actually be given an opportunity to examine all the terms. The
Court of Justice has acknowledged this obligation to inform in RWE44 and in
Constructora Principado.45 This transparency requirement is incorporated in the
fairness test set out in Article 3(1) of the Directive: where a term is not transpar-
ent, it is likely to be considered unfair.46

This information requirement presents a danger, in that it could be inter-
preted as meaning that if a consumer has been properly informed of certain

42 Par. 305c abs. 1 of the German Civil Code (BGB). Comp. Art. 2.1.20 Unidroit Principles for
international commercial contracts.

43 M.B.M. LOOS, ‘Transparency of Standard Terms Under the Unfair Contract Terms Directive and the
Proposal for a Common European Sales Law’, 23. ERPL 2015, at 185. Loos points out that the
transparency principle of Art. 5 and, by extension, the information required inferred from the
recitals constitute an indirect obligation.

44 Case C-92/11 (RWE), nr. 43, 44, 49 and 52.
45 Case C-226/12 (Constructora Principado SA v. José Ignacio Menéndez Álvarez), nr. 25, see also

Case C-26/13 (Kasler), nr. 70.
46 M.B.M. LOOS, ERPL 2015, p 189, notes that the decisions in Invitel and RWE notes that lack of

transparency is a strong indication of unfairness.

34



contract terms, the latter can then be considered fair. Although transparency does
not automatically entail that a term is fair – if particular attention has been devoted
to informing the consumer as transparently as possible, this can be a factor when
assessing whether a term was substantially fair or not. This in turn prompts the
question as to (1) what terms or what type of terms require such extra attention,
and (2) what degree of attention must be drawn to such terms. For example, is it
enough to mention such terms separately at some point during the ordering
process, or should they be presented in such a way as to make it impossible for
the consumer to overlook the term before starting the ordering procedure? Here
again, specific information requirements can provide added value.

6. Testing the Information Requirements of the Consumer Rights
Directive

6.1. Introduction

15. In the previous sections I have mentioned several problems relating to impli-
cit information requirements that can be derived from general contract law rules, as
well as a number of problems that can arise from the use of standard terms. I also
suggested that mandatory information requirements may be of assistance in solving
these problems. In the following sections I will examine more specifically the
information requirements contained in Articles 5 and 6 of the Consumer Rights
Directive in the light of the critique summarized in section 3 and their potential
added value suggested in sections 4 and 5. I will argue that several information
requirements of the Consumer Rights Directive can be of added value in obtaining
individual redress by consumers, particularly where they are read in conjunction
with the transparency requirements and the transfer of the burden of proof (which
will be discussed below in section 8).

6.2. Added Value of the Information Requirements of Article 5
of the Consumer Rights Directive

16. Article 5 of the Consumer Rights Directive lists eight items of information
with which the consumer must be provided before the latter is bound by a contract
concluded in a shop or an office (on-premises contracts). The information must be
presented in a clear and comprehensible manner, if not already apparent from the
context.47 Most items on this list are very straightforward, such as information
regarding the main characteristics of the goods or services48 and the identity of the

47 Member states are allowed to exempt day-to-day transactions which are performed immediately
from these information requirements; also, additional precontractual information requirements
may be adopted or maintained, Art. 5 (3) and (4) of Directive 2011/83/EU.

48 To the extent appropriate to the medium and the goods or services.
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trader.49 This information must also be provided under the general rules of con-
tract law, since a contract cannot become binding unless it is made clear what
obligations arise from it, and with whom it has been concluded. The information
requirement set out in Article 5 concerning the main characteristics of the product
is open-ended as regards what constitute the main characteristics of a product.
Accordingly, this does not prima facie add much to the implicit information
requirements currently contained in the general rules of contract law, but it cannot
be maintained that this constitutes an additional, cost enhancing, burden either.
What is more, this information is likely to be apparent from the context, as the
consumer will at the time be on the premises of the trader, where the products will
generally be on display.

17. The same can be said about the practical information that must be provided
concerning arrangements for payment, delivery, performance and the time by
which the trader undertakes to deliver the goods or perform the service. In most
shops or offices the arrangement for payment will be obvious from the availability
of a counter or a sales representative who is normally present in a shop or an office.
The information on performance and delivery can be provided to consumers by the
same sales representative before the conclusion of the contract.

What seems to be somewhat superfluous for an on-premises contract is the
obligation to provide a telephone number before the conclusion of the contract.
The consumer will probably not need this number before this point (when the
consumer is still in the shop), but may need it upon returning home and identifying
a problem. From a practical perspective, providing the number after the conclusion
of the contract (for example featuring it on the receipt) should suffice. This also
applies to the duty to inform the consumer of the applicable complaint handling
policy.50

18. An interesting item is the obligation to remind the consumer that he has a
legal guarantee as regards the conformity of the goods.51 This reminder, apparently
referring to Article 2 of Directive 1999/44/EC on Consumer Sales, entails that the
trader must inform the consumer that the purchased goods must comply with the
description given by the seller and meet the consumers’ reasonable expectations.
This item of information is particularly relevant to the terms and conditions on
after-sales services and commercial guarantees.52 This could help to solve the

49 Such as his trading name and the geographical address where he is established.
50 There seems to be no obligation to actually have a complaint handling policy, the article merely

states that the consumer must be informed of the complaint-handling policy before the conclusion
of the contract.

51 Art. 5 (1) sub e Directive 2011/83/EU.
52 Art. 5 stipulates that information on these topics should be accompanied by information on the

consumers’ legal rights.
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problem where legal rights are sold to the consumer in the form of additional services
or guarantees53 or in cases where traders exclude their liability in the event of non-
conformity. Of course, traders who sell legal rights in the form of additional services or
who contractually exclude mandatory legal rights will not be inclined to point out to
consumers that they have such legal and non-waiveable rights.54 Consumers may
nevertheless benefit from this information requirement if other traders have reminded
them of their rights. Otherwise, this requirement will only be of any assistance if it is
enforced by public authorities or if it is combined with a consumer remedy which is
easy to invoke and strictly worded, for example one that gives the consumer the right
to simply avoid the contract if the trader has failed to remind him of his rights.

19. It appears to me that the most important and useful information requirement
contained in Article 5 of the Consumer Rights Directive is the duty to inform the
consumer of the total price, including taxes as well as additional freight, delivery or
postal charges.55 In order to have any practical value in helping the consumer make a
better decision and compare choices, traders must comply with this obligation. However
in the event that traders do not comply the information duty may still be useful, because
it can reinforce the remedies available under the general rules of contract law. This
information requirement makes it explicit that there will be an information requirement
regarding the total price in the event that such a requirement is only an implicit one
under the general rules of contract law. Alternatively, under the general rules of contract
law, traders may argue that additional costs may be included in the contract by means of
standard terms. Where the trader has failed to comply with the express obligation to
state the total price (for example by hiding certain additional costs in the standard
terms), the general rules of contract law can be used to justify the argument that
additional costs are not part of the contract and therefore no obligations can exist with
regard to such costs on the part of the consumer. This is even though Article 3(5) of the
Consumer Rights Directive states that the directive shall not affect the national rules of
general contract law such as the rules of validity, formation or effect of a contract in so far
as general contract law aspects are not regulated in this directive. In my view, this article
does not or should not prohibit a productive combination of the information require-
ments under the Directive and the general rules of contract law.56

53 This problem is also addressed by the Unfair Commercial Practices Directive. Here, to present
rights given to consumers in law as a distinctive feature of the trader’s offer is regarded as unfair
and therefore prohibited, Art. 5 (1) of Directive 2005/29/EC prohibits unfair commercial practices
and Annex 1 sub 10 of this directive shows that indicating legal rights as a distinctive feature is
unfair.

54 Art. 25 of Directive 2011/83/EU.
55 Or, if the price or the charges cannot be calculated in advance, the manner in which the price and

charges will be calculated, Art. 5(1) sub c of Directive 2011/83/EU.
56 See e.g. P. MANKOWSKI, ERPL 2005, who suggests (p 794) that general rules in national laws

regulating the right to rescind on the basis of mistake and representation can be used as a remedy
in relation to European duties to inform.
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20. Article 5 also imposes several specific items of information for contracts
requiring continuous performance and contracts concerning digital content. The
trader must inform the consumer about the duration of the contract, or about the
manner in which a contract of indeterminate duration57 can be terminated. In the
case of contracts concerning digital content the trader must specify the function-
ality, the technical protection measures that apply (where relevant), as well as any
inter-operability with hardware or software of which the trader is, or should be,
aware. Where a consumer is dissatisfied with the product or service in question, the
information provided can be used to substantiate a claim for non-performance on
the basis that the information provided is part of the contract. Similarly, any failure
to provide this information is capable of triggering the applicability of remedies
under the general rules of contract law, and, when combined with the transfer of
the burden of proof (discussed below), the chances of actually enforcing such a
remedy are increased.

6.3. Transparency Requirements

21. Another added value for consumer protection can be found in the transpar-
ency requirements that accompany the items of information required. When infor-
mation is provided in unfamiliar and complex terms, consumers will be reluctant to
read the information or at least they will be less capable of processing the informa-
tion adequately. If this is the case, it can be argued that the information has not
been provided in a clear and comprehensible manner, as is required by Article 5 of
the Consumer Rights Directive. This transparency requirement implies that the
trader has to take into account the manner in which consumers read and process
information when they provide the mandatory items of information.58 The trans-
parency requirement can also be used as an argument that the listed information
items should not be ‘hidden’ in the standard terms, but must be set out in a more
conspicuous manner.

However, some of the items listed (for example the complaint handling
policies and a telephone number) seem to be suitable for inclusion in the standard
terms so that the consumer can have recourse to these items if and when relevant.
Therefore it seems reasonable that the manner in which each item of information
specified in Article 5 is presented may differ depending on the type of information
and, more particularly, how relevant this information may be to the conclusion of
the contract. Information on the total price can be considered more important than
the traders’ telephone number when one is contemplating concluding a contract
and therefor the total price should be presented in a more prominent manner then

57 Or an automatically extended contract.
58 This is also suggested by L.B.A. TIGELAAR, ‘Sancties en doelstellingen van Europese informatie-

plichten’, 10. NTBR (Nederlands Tijdschrift voor Burgerlijk Recht) 2015, p 207.
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the telephone number in order to enable the information provided to be assimilated
satisfactorily.59

7. Article 6 of the Consumer Rights Directive

7.1. An Extensive List of Information Items for Distant
and Off-Premises Contracts

22. Consumers are thought to be at a particular disadvantage when contracting at a
distance or off-premises. Article 6 of the Consumer Rights Directive addresses this by
imposing quite an extensive amount of information requirements on the trader. At
first sight it seems as if the European legislator went a little overboard in formulating
this list of information requirements.60 They overlap with the information require-
ments of Article 5, but are more elaborate and specific – thus, for example, more
information is required on the location of the trader and on his contact details.

From a practical perspective, more specific information is useful when
concluding contracts at a distance or off-premises because less information will
be available in this particular context at the time when the contract is concluded.
Particularly useful, when contracting at a distance, is the obligation to provide an
email address in order to be able to communicate with the trader.61 From a
normative perspective, these information requirements are useful, because it is
unlikely that such specific information requirements can be derived from the
general rules of contract law. Of course, consumers can only benefit from informa-
tion where it is actually provided. Combining these duties with remedies which are
easy to enforce by the consumer, such as an opportunity to avoid the contract, or
enforcement of the requirements by the public authorities may increase compli-
ance, to the practical benefit of the consumer.

23. Comparable to Article 5, several information requirements of Article 6 of
the Consumer Rights Directive merely set out implicit information requirements
that can be inferred from general contract law, such as the characteristics of the
product, the costs, contract duration in the case of continuous performance
agreements, conditions of termination in the case of contracts of indeterminate

59 On the question how much effort may be expected from the consumer in discovering information,
especially in online trading, see J. LUZAK, ‘Online Disclosure Rules of the Consumer Rights
Directive: Protecting Passive or Active Consumers?’, in I. Samoy & M.B.M. Loos (eds),
Information and Notification Duties (Cambridge: Intersentia 2015), pp 123–140.

60 However, on closer inspection it appears that not all information items are relevant in all consumer
contracts. There are several items relating to digital content and contracts for continuous
performance.

61 If available, and I expect most traders will have an e-mail address; also, if the trader still has an old-
fashioned fax machine, the fax number must be made available to the consumer as well, although I
do not believe that many consumers will have a fax at their home.
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duration, interoperability in case of digital content. Failure to provide these
express information requirements can trigger the enforcement of a remedy
under the general rules of contract law, such as non-performance or defective
consent. Article 6(5) of the Consumer Rights Directive explicitly states that the
items of information in question shall form an integral part of the contract,
implying that failure to provide such information will entail that the information
is not part of the contract. Article 6(6) of the Consumer Rights Directive
specifically states this with regard to the information requirements on additional
costs – where the trader has omitted to supply such information, the consumer
shall not bear these charges or costs. Where the Directive does not lay down any
penalties for infringements Member States are to lay down effective, proportion-
ate and dissuasive penalties.62

24. Article 6 of the Consumer Rights Directive also lays down several items of
information relating to the right of withdrawal.63 These requirements make it clear
that it is the responsibility of the trader to provide the consumer with this informa-
tion. The existence of the right of withdrawal and how it may be exercised can vary
along with the product or the service that is being offered; therefore, it seems
logical to conclude that the trader is responsible for providing of this information,
since it is he who is in possession of specific information on the products or
services in question. However, a legal obligation to provide specific information
on the right of withdrawal cannot be inferred from the general rules of contract law
and without this information requirement, not all traders would be inclined to
provide it.

Again, from a practical point of view consumers can only benefit from
this obligation if the information is actually provided. Non-provision should
therefore be combined with a specific remedy which is easy to enforce by the
consumer and strictly worded. This is partly provided for in part by Article 10 of
the Consumer Rights Directive – where the consumer has not been informed of
the existence of the right of withdrawal, the withdrawal period is extended by 12
months.64 In line with the judgment issued by the CJEU in Martin Martin,
failure to provide the information on the right of withdrawal may cause a
national court to declare the contract void or to extend the withdrawal period.65

This was decided in the context of Directive 85/577/EEC on off-premises
contracts, which lays down a similar obligation to inform in relation to the

62 Art. 24 of Directive 2011/83/EU.
63 Art. 6(1) sub h-k of Directive 2011/83/EU.
64 Art. 10 of Directive 2011/83/EU. If the consumer is not informed of the reasonable charges for any

water, gas and electricity supplied before the exercise of the right of withdrawal, Art. 14 (4) of
Directive 2011/83/EU. Failing to inform the consumer that he will have to bear the cost of
returning the goods is not specifically sanctioned by the Directive.

65 CJEU 17 December 2009, Case C-227/08 (Martin Martin), par. 34 and 35.
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right of withdrawal. Although this directive is a minimal standards directive as
opposed to the maximum-harmonization nature of the Consumer Rights
Directive, the arguments used by the court are equally valid if applied to the
Consumer Rights Directive.

7.2. Transparency Requirements and Consumer-Friendly Web Design

25. Online it is particularly easy to present information in such a manner as to
make it less likely to be noticed, whilst at the same time highlighting other items of
information. Consumers might believe that they are making a one-off purchase or
accepting a free trial whereas in fact they are entering into a long term contract.
Information on the exact costs and the duration of the contract might be featured
on the website in a less conspicuous manner, for example by using smaller lettering
or making the information noticeable only after scrolling down the webpage.
Article 6 of the Consumer Rights Directive contains the same transparency require-
ments as Article 5, stating that the information listed must be provided in a clear
and comprehensible manner. On the basis of this transparency requirement it can
be argued that, when designing the ordering procedure, traders need to give
particular attention to the information listed, taking into account consumer beha-
viour and applying user-friendly (or rather consumer-friendly), rather than trader-
friendly, web design.66

What is more, the Consumer Rights Directive contains several formal
requirements as regards the provision of information. For distance contracts that
require the consumer to make a payment, Article 8(2) of the Consumer Rights
Directive specifies that the trader shall make the consumer aware, in a clear and
prominent manner, and immediately prior to the consumer placing his order, of
the information on the main characteristics of the product, the total price, the
duration of the contract and the conditions for terminating it, and the minimum
duration of the consumer’s obligations under the contract.

Additionally, the trader has to ensure that the consumer expressly acknowl-
edges that the order entails an obligation to pay. In relation to this obligation, the
directive expressly states that failure to comply with this means that the consumer
is not bound to the contract or order.67 When a contract is made through a website,
any delivery restrictions and the means of payment must be indicated clearly and
legibly at the beginning of the ordering process at the latest.68

Such specifications in relation to information provision entail that certain
items cannot be included in a separate document that contains standard terms, or
be obscured by ‘trader-friendly’ web-design. If traders comply with these

66 How the trader must design the website in order to comply with this is a separate question.
67 Art. 8(2) of Directive 2011/83/EU.
68 Art. 8(3) of Directive 2011/83/EU.
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requirements, there is still no guarantee that consumers will make better decisions,
but at least it enhances the possibility that the information will actually be noticed
and taken into account. And where traders fail to comply, this can trigger remedies
under the general rules of contract law, such as declaring the contract invalid, or
remedies related to non-performance or defective consent.

8. Burden of Proof

26. It will generally be after the contract has been concluded that the consumer
will discover a problem. To claim redress based on non-performance it must be
clear what rights and obligations arise under the contract. For example, if the
charges paid by the consumer exceed those that were shown to him, which charges
were shown must be capable of verification. The same problem arises if certain
additional services were pledged, if certain interoperability problems were men-
tioned (or not), or generally if in some way the product fails to comply with the
main characteristics as described by the seller. Enforcing a remedy on the basis of
defective consent also requires that it can be demonstrated what information was
(or was not) provided prior to the conclusion of the contract. The consumer will
therefore benefit considerably if it can be determined after the conclusion of the
contract what information was or was not provided by the trader before its
conclusion.

27. Where a distance and off-premises contract has been concluded, the obliga-
tion to provide the information on a durable medium is helpful.69 In addition,
Article 6(9) of the Consumer Rights Directive contains the particularly helpful
stipulation that the burden of proof with regard to compliance with the pre-con-
tractual information obligations set out in Article 6 of the Consumer Rights
Directive shall be on the trader.

The information requirements contained in Article 5 concerning on-
premises contracts are not strengthened by such a stipulation on the burden of
proof. Proving that certain items of information were or were not provided may
turn out to be too difficult for the consumer. However, from the Judgment of the
Court of Justice in CA Consumer Finance SA v. Ingrid Bakkaus et al.,70 it can be
concluded that the burden of proof lies with the trader. The Court also decided in
this judgment that the burden of proof cannot be transferred back to the consumer
by a standard term or by a default setting stating that the traders’ pre-contractual
obligations have been fully and correctly performed.71

This judgment concerns the pre-contractual information duties of the
Consumer Credit Directive (2008/48/EC) which does not include any rules

69 Art. 8(7) of Directive 2011/83/EU.
70 CJEU 18 December 2014, C-449/13 (CA Consumer Finance SA v. Ingrid Bakkaus et. al.).
71 Ibid., par. 32
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concerning the burden of proof regarding compliance with the information duties,
and leaves this as something to be regulated by the domestic legal orders of the
Member States. Nevertheless, the Court derived its European rule on the burden of
proof for compliance with information requirements from the principle of effec-
tiveness, entailing that domestic legal orders should not make it impossible in
practice, or excessively difficult, to exercise rights conferred by the EU legal
order. According to the Court, the principle of effectiveness is undermined if the
burden of proving non-performance of the trader’s pre-contractual obligations lies
with the consumer, because the latter does not have at his disposal the means that
enable him to prove this.72 Although the case was decided in the context of
Directive 2008/48/EC on credit agreements for consumers, the argument is also
valid for other pre-contractual information requirements, such as Article 5 of the
Consumer Rights Directive.73

9. Conclusions

28. The criticism levelled at mandatory information requirements exposes several
problems in relation to such requirements. I have argued that explicit mandatory
information requirements nevertheless have an added value for consumer protec-
tion when they are viewed from a normative perspective, more particularly when
combined with the general rules of contract law, with the transparency require-
ments and the transfer of the burden of proof to the trader. The information
requirements of Articles 5 and 6 of the Consumer Rights Directive were used to
illustrate this. Although these information requirements will not put an end to bad
business practices or result in well-informed decisions by consumers, they are not
completely useless either.

The information requirements clarify the implicit and vague information
obligations that can arise under the general rules of contract law and make explicit
where the responsibility for providing certain information lies where this does not
follow from general contract law. Even if the mandatory information does not result
in better decisions, it can assist consumers in enforcing remedies under the general
rules of contract law. In order to successfully enforce such remedies, a consumer
must prove that an information duty existed, and supply evidence of what informa-
tion was provided, not provided or provided incorrectly. This burden of proof is an
obstacle to achieving effective consumer protection by means of the general rules
of contract law. An important added value is therefore the transfer of the burden of
proof to the trader to show that he has complied with the mandatory pre-

72 Ibid., par. 27.
73 The fact that Directive 2011/83/EU is a maximum-harmonization directive does not affect the

transposition of the argument to Directive 2008/48/EC, which is a minimum directive, because
the directives have the same wording with regard to the substantive rules on this point.

43



contractual information requirements. In relation to distant and off-premises con-
tracts this burden of proof is laid down in Article 6(9) of the Consumer Rights
Directive, for other European pre-contractual information requirements this can be
derived from the principle of effectiveness. Thus it becomes easier for the con-
sumer to successfully claim redress in the event of non-performance, or to enforce a
remedy based on defective consent.

Another added value can be found in the accompanying transparency
requirements, since they specify how and in several cases when the information
listed must be provided. Such transparency rules entail an obligation for traders to
take into account the manner in which consumer process information and could,
for example, be used as an argument that certain items of information should not
be included in the standard terms (where it will most certainly go unnoticed).

A different but related matter is the question as to how exactly the traders
are to comply with the information and transparency requirements.74 What needs
also to be considered from a legal-theoretical perspective is how the duties from the
Consumer Rights Directive interact or are allowed to interact with the national
private law. This includes the question of the scope of Article 3(5) of the Consumer
Rights Directive, which stipulates that the latter shall not affect national general
contract laws in so far as general aspects of contract law are not regulated in this
directive. In my opinion, this article and the maximum-harmonization objective of
the Directive do not prevent the directive and national contract laws from com-
plementing each other in a mutually beneficial manner.

74 SIBONY shows how insights from behavioural sciences can be used in the interpretation and
application of law, see A. SIBONY, ‘Can EU Consumer Law Benefit from Behavioural Insights? An
Analysis of the Unfair Practices Directive’, 22. ERPL 2014, pp 901–942.
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