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SYMPOSIUM

UNDESIRABLE AND UNRETURNABLE? PROSECUTING NON-
REMOVABLE ALIENS SUSPECTED OF SERIOUS CRIMES

Foreword

Joris vanWijk,� David James Cantor,��

Sarah Singer��� and Maarten Pieter Bolhuis����

When aliens suspected of having committed serious crimes cannot be removed
from the territory of the state in which they find themselves, what are the
implications for international criminal justice? Neither alienage nor non-
removability is a bar to prosecution for serious crimes committed in the host
state. However, where the serious crime has an international component, par-
ticularly where it was committed overseas, how does the alien’s situation of
non-removability impact upon the legal and institutional structures through
which the objective of criminal justice is pursued?
This Symposium presents a preliminary view on some of the prosecution

challenges that arise in relation to non-removable aliens suspected of serious
crimes. Four distinct themes are addressed: (i) the implications for the ‘trad-
itional’ framework of extradition law, as the principal international legal
avenue for ensuring international criminal justice for serious crimes com-
mitted overseas; (ii) the international legal standing of diplomatic assurances
as a tool used by states to circumvent non-removability and ensure the pros-
ecution of serious crimes overseas; (iii) the possibilities for host state prosecu-
tion of such overseas crimes in cases where the suspect is non-removable; and
(iv) certain potential consequences of carrying out prosecutions of such
crimes before international criminal tribunals.
The four papers of which the Symposium is comprised were produced as part

of a two-year ‘Undesirable and Unreturnable?’ research project (2014^2016) that
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examined the wider set of legal and policy challenges surrounding aliens who
are suspected of serious criminality, but who cannot be removed.1 Coordinated
by the Refugee Law Initiative (School of Advanced Study, University of London)
and the Center for International Criminal Justice (VU University Amsterdam,
The Netherlands),2 the project brought together an extensive network of aca-
demics, policymakers and practitioners from countries and institutions around
the world to stimulate cross-boundary research and debate on these challenges
in relation to themes such as international criminal justice.3

The papers presented in this Symposium are oriented principally towards
the situation of those aliens whose perceived ‘undesirability’ from the host
state viewpoint derives from the fact of having committed serious crimes ç
including, but not limited to those considered as crimes under international
law ç in a territory other than that of the state in which they now find them-
selves. A number of these cases involve asylum-seekers excluded from refugee
status by operation of Article 1F of the1951Refugee Convention, with the suspi-
cion that they had committed serious crimes prior to their arrival in the coun-
try of asylum. Others concern aliens who had migrated to the host state on
some different ground, but whose suspected crimes had come to light, often
at a later stage.
Meanwhile, the non-removability (or unreturnability) of such persons may

derive from a wide range of grounds. In some cases, these grounds will be prac-
tical in nature, such as where removal of the alien from the territory is pre-
vented by the lack of travel documents, non-cooperation with return by the
individual or the state of origin, or even a lack of transport options to enforce
removal. In other cases, the impediments will be of a more principled legal
nature, particularly where considerations of national or international human
rights law outlaw removal of the alien on grounds of their attachments to the
host state or, more frequently, prohibit their sending to the specified territory
on the grounds that they would face a real risk of torture or other serious
human rights abuse (the non-refoulement principle).
The first paper, ‘Undesirable but Unreturnable: Extradition and Other Forms

of Rendition’ by Geoff Gilbert, addresses how laws on surrender and extradi-
tion, or other forms of rendition, may be used by states to ensure that an
alien who is non-removable on non-refoulement grounds, nevertheless does not
escape prosecution for suspected serious crimes committed overseas. In par-
ticular, the paper argues that extradition and other lawful means of rendition

1 The final project report can be downloaded at http://oldsite.sas.ac.
uk/sites/default/files/files/RLI/ubufull%20(1).pdf; or at https://cicj.org/wp-content/uploads/2016/
09/Undesirable-and-Unreturnable-Full-report.pdf (visited 20 December 2016).

2 This two-year international project is funded by a research network grant from the Arts and
Humanities Research Council (AHRC) entitled Undesirable and unreturnable? Policy challenges
around excluded asylum-seekers and migrants suspected of serious criminality but who cannot be
removed (AH/L015463/1).

3 A complementary forthcoming Special Issue of the Refugee Survey Quarterly, Vol. 36, No. 1
(2017), will present eight specially prepared country case studies of the implications of ‘undesir-
able but unreturnable’cases for national and international asylum and immigration law.
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may provide one avenue for balancing the twin goals of non-impunity and non-
refoulement, goals that could never be met simply by relying upon the
International Criminal Court, with its very limited jurisdictional competence.
The second paper, ‘Deportation with Assurances and Human Rights: The

Case of Persons Convicted or Suspected of Serious Crimes’ by Mariagiulia
Giuffre¤ , addresses another legal tool used in recent years by states to reconcile
these twin goals. Specifically, the paper examines diplomatic assurances, i.e. bi-
lateral instruments that can be used to facilitate the extradition of persons
convicted or suspected of serious crimes in another country. Although such
assurances may seem to promote the pursuit of international criminal justice
in cases of ‘undesirable and unreturnable’ aliens, Giuffre¤ argues that they also
create many problems of their own, not least in terms of their ultimate com-
patibility with human rights law.
The third paper, ‘Prosecuting Asylum Seekers Who Cannot Be Removed:

A Feasible Solution?’ by Joseph Rikhof, shifts the analytical focus to consider
the viability of host states initiating prosecutions of aliens suspected of serious
crimes committed outside the country. Presenting a wide-ranging overview of
the attempts undertaken by different states to prosecute persons excluded
from refugee status under Article 1F of the 1951 Refugee Convention, the
paper not only illustrates the inherent challenges in such endeavours, but
also demonstrates how this strategy has resulted in only a relatively limited
number of domestic prosecutions of undesirable but unreturnable aliens in
this category.
The fourth and final paper, ‘When International Justice Concludes:

Undesirable but Unreturnable Individuals in the Context of the International
Criminal Court’ by Emma Irving, concludes with a focus on the potential mi-
gration-related implications of prosecuting individuals for the pre-eminent
global criminal tribunal. In particular, the paper identifies a number of very
particular problems that could arise when a person has been acquitted by, or
has served a sentence imposed by, the International Criminal Court, but
cannot be returned to his or her home country. Although the number of indi-
viduals in such situations is likely to be small, these cases may represent an
additional source of political problems for this presently embattled institution.
In the 15 years since the 9/11 attacks in the USA, increasing use by states of

the Article 1F exclusion clauses that deny refugee status to individuals sus-
pected of serious criminality, combined with non-removability on a range of
grounds, mean that the numbers of ‘undesirable and unreturnable’ aliens
have grown large. Despite this overall increase, in most countries the actual
number of such cases still appears to be relatively small. Indeed, when com-
pared with other manifestations of the sweeping tendency among many
states to increasingly criminalize different aspects of the migration process,
the figures for cases concerning non-removable aliens suspected of committing
serious crimes overseas pale into quantitative insignificance.
Even so, these ‘undesirable and unreturnable’cases do tend to generate fren-

zied public interest, in part because of the real concerns that they encapsulate
about impunity for perpetrators of serious crimes, as well as those relating to

Prosecuting Aliens Suspected of Serious Crimes 53
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the limits of state migration control. As such, the ‘legal limbo’ in which such
persons often find themselves not only generates real humanitarian concerns
ç as they often linger without a defined immigration status ç but also
speaks to the direct challenges that their situation poses to principles of inter-
national criminal justice. Although this is the topic that is of direct interest to
the four authors represented in this Symposium, it is important to appreciate
that prosecution to resolve the criminal allegations in such cases represents
only one of many complicated and intertwined aspects at play.
The selected papers in this Symposium provide a rich overview of the many

legal, normative and practical challenges that come to the surface when the
branches of international criminal law, refugee law and human rights law over-
lap in pursuit of international criminal justice for ‘undesirable and unreturn-
able’aliens.

54 JICJ 15 (2017), 51^54
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