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Chapter 4  
Legislation, Communication, 
and Authority. How to Account 
for the Bindingness of Law?

Bart van Klink

Abstract In contemporary legislation theory, legislation is approached from 
roughly two different models: law as symbol vs. law as instrument. Each model 
offers its own specific perspective from which in concrete cases legislation can be 
described and evaluated. In the Law As Symbol (LAS) model legislation is seen as 
an ongoing communicative and interactive process in which various actors in  
society—the legislator, officials and citizens—work together on an equal level to 
create and implement legislation. In the Law As Instrument (LAI) model legislation 
is conceived, on the other hand, as a command that is issued by the legislature, from 
a position above or outside society, in order to achieve a specific policy goal. In this 
chapter I explore, building on these two models, how we can account for the bind-
ingness of law. How to explain or justify the general expectation that legal norms 
are, or have to be, respected? As I argue, these models are not mutually exclusive 
but are co-dependent on each other. For law to function as a command (according to 
the LAI model), the legislature has to succeed in communicating its message to 
society. Conversely, to become a convincing symbol (within the LAS model), the 
law cannot remain a matter of discussion forever; the process of communication and 
interaction has to stop at some point and the law has to be applied unilaterally and 
enforced in case of non-compliance. Moreover, I intend to demonstrate that both 
models have difficulties in explaining law’s authority. How can a command or com-
munication in itself generate legal duties? What is missing in both models, in my 
view, is a reflexion on the role ideology plays within the law. Before one can give 
commands to citizens (in the LAI model) or enter into meaningful conversations 
with them (in the LAS model), the existing order has to be accepted as a legitimate 
legal order. In other words, law has to presuppose its own authority but cannot pro-
duce it—only ideology can.
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4.1  Normative Power

In contemporary legislation theory, legislation is seen, ideally, as a matter of interac-
tion and communication. Laws are created and applied in various social practices in 
which citizens are, to a greater or lesser extent, involved. It is not, or not primarily, 
a description of how laws are made in real life, but predominantly a normative con-
ception: it indicates how legislation, given some normative (legal, political and 
moral) notions, ought to be made and implemented. This conception of legislation 
is based on what I would like to call the ‘Law As Symbol’ model (LAS for short), 
since it conceives of law as a collection of general clauses which are open to inter-
pretation and expressive of fundamental values. As an expression of values, law 
should reflect the ideas and ideals of those who are expected to comply with it. 
According to the LAS model, legislation is an ongoing communicative and interac-
tive process in which various actors in society—officials as well as citizens—work 
together on an equal level to create and implement legislation. Legislation is not (or 
at least should not be) a top-down affair where the legislature, from a position out-
side or above society, disseminates its dictates; the main source of law is (or should 
be), on the contrary, society where legal norms originate and evolve.

The LAS model distinguishes and distances itself critically from what I would 
call the ‘Law As Instrument’ model (LAI for short). In the LAI model law is con-
ceived as a series of commands or directives that the legislature imposes on society 
in order to achieve specific policy goals. Legislation has no intrinsic moral value; it 
mainly is a means to a politically defined end. It consists of detailed norms that are 
backed up with sanctions. Citizens are expected to follow the law, if not out of inner 
conviction, then because they fear the consequences law attaches to the violation of 
its norms (fines, imprisonment, community service and so on). The LAI model is 
presented as a description of how laws are supposedly made in real life. However, it 
can also be seen as a prescription of how laws, for instance from the viewpoint of 
practical reason, ought to be made. To be clear, the LAI model basically is a con-
struction put forward by adherents of the LAS model for polemical purposes, that 
is, a caricature which is meant to demonstrate the soundness of the LAS model and 
its superiority over the LAI model. Though it resonates with some popular and 
therefore inevitably somewhat distorted notions of legal realism and legal positiv-
ism, it will be very hard to find any legal theory which would fit the LAI model in 
its crude form, as the LAS model construes it.

In this chapter I want to explore, building on these two models, how we can 
account for the bindingness of law. How to explain or justify the general expectation 
that legal norms are, or have to be, respected? In other words, what constitutes the 
authority of law? Authority in this context is used as a normative concept which 
clarifies on what grounds it can be reasonably (so not necessarily empirically) 
expected that citizens are willing to follow the law. Authority is not just power, that 
is, the capability to impose one’s will on others by whatever means. It is what Raz 
(1979, p. 18) calls “normative power”, which claims to be or is considered to be 
legitimate authority. Legal norms issued the legislature are generally expected to 

B. van Klink



83

have authority in this sense; commands coming from a criminal organisation like 
the mafia most likely not. It is my claim that we need elements from both models for 
a satisfactory account of law’s authority.1 As I will argue, these models are not 
mutually exclusive but are co-dependent on each other. For law to function as a 
command (according to the LAI model), the legislature has to succeed in communi-
cating its message to society. Conversely, to become a convincing symbol (within 
the LAS model), the law cannot remain a matter of discussion forever; the process 
of communication and interaction has to stop at some point and the law has to be 
applied unilaterally and enforced in case of non-compliance. Moreover, I intend to 
demonstrate that both models have difficulties in fully explaining or justifying law’s 
authority. How can a command or communication in itself generate legal duties? 
What is missing in both models, in my view, is a reflexion on the role ideology plays 
within the law. Before one can give commands to citizens (in the LAI model) or 
enter into meaningful conversations with them (in the LAS model), the existing 
order has to be accepted as a legitimate legal order. In other words, law has to pre-
suppose its own authority but cannot produce it—only ideology can.

First, I will present the two models by discussing the main claims they make 
about the nature and purpose of legislation and the legislative process (Sect. 4.2). 
Since the LAI model is, to a large extent, a biased and distorted projection from the 
LAS model, I will have to reconstruct it and present it in a more favourable light, 
before we can assess its strengths and weaknesses. Second, I will compare the two 
models and show that, despite obvious differences, there is a perhaps less conspicu-
ous similarity in the way they explain or justify the bindingness of law (Sect. 4.3). 
Both models, as will become apparent, focus exclusively or predominantly on the 
procedural aspects of authority and ignore or downplay the political dimension. 
Third, I will show how ideology helps establishing and sustaining the authority of 
law and how legislative theory contributes to the production of ideology (Sect. 4.4). 
Finally, the relevance of this exercise in political methodology for legislation theory 
will be discussed (Sect. 4.5). Why should we, as legal scholars, concern ourselves 
with the political, potentially darker side of law’s authority?

1 In this context, ‘law’ refers to the general set of legal norms issued by officials who have been 
granted, within a certain legal system, the competency to create law. It corresponds to what Van der 
Burg (2014, p. 99) calls ‘enacted law’ as opposed to ‘interactional law’ comprised of implicit rules. 
‘Legislation’ is a subset of this general set, consisting of legal norms issued by the legislature. I 
focus here in particular on legislation created by the highest legislature within a legal system (that 
is, Parliament in a nation state).

4 Legislation, Communication, and Authority. How to Account for the Bindingness…
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4.2  Two Models of Legislation

What follows first is a description of the LAS model (Sect. 4.2.1), based on what in 
Dutch legislation theory is known as the communicative approach2 and the interac-
tive approach3 to legislation, which are inspired in particular by the works of 
Kenneth Burke, Lon L. Fuller and Philip Selznick.4 It corresponds to a large extent 
to what I have called earlier ‘symbolic legislation in the positive sense’.5 The model 
will inevitably have a schematic and abstract character (therefore it is a model), so 
many specific details and individual nuances of the various contributions will get 
lost but it claims to be true to their general spirit. Subsequently, I will present a 
reconstructed version of the LAI model (Sect. 4.2.2), which departs from the crude 
version offered by the LAS model but seeks to reconstruct it by adding some ele-
ments from legal positivism (in particular Hans Kelsen, H.L.A. Hart and Frederick 
Schauer) and, to a lesser extent, legal realism.6

4.2.1  The Law as Symbol Model (LAS)

According to the LAS model, law is, or should, be a symbol or a collection of sym-
bols. Symbols are, in semiotic terms, a special kind of connotative signs, that is 
signs which, beside their literal or conventional meaning, convey another, second-
ary meaning (or connotation, see Eco 1984, pp. 131–163). An established unit of 
expression (or signifier) and content (or signified) which constitutes an ‘ordinary’ 
sign, functions as the expression for a new content. One can think of the sign ‘sun’ 
which not only has the primary meaning of a celestial body, but which also transfers 
connotations such as fertility, warmth and recreation. Like other connotative signs, 
a symbol contains a layered semantic structure. However, the secondary meaning 
that it conveys is of a more general and indeterminate nature, compared to other, 

2 Developed in, for instance, Witteveen (1991, 2005), Van Klink (1998, 2005, 2016b), Witteveen 
and Van Klink (1999), Van Klink and Witteveen (1999), Van Schooten (1997), and Azimi (2007).
3 See, among others, Van der Burg and Brom (2000), Van der Burg (2003, 2014), and Poort (2013, 
2016).
4 On the distinction between the two approaches see, amongst others, Van der Burg (2005). I 
believe this distinction to be exaggerated, mainly upheld for polemical reasons. However, I am 
willing to follow here the self-description of the interactive legislative approach.
5 In Van Klink (1998, pp.  48–76 and 83–126; summarised in English in: Van Klink 2016b, 
pp. 21–28) I distinguish two senses of symbolic legislation, a negative and a positive one. Whereas 
symbolic legislation in the negative sense (in the traditional socio-legal understanding, see for 
instance Gusfield 1976) is issued merely for political purposes (for instance, to simulate power in 
a crisis situation) in order to preserve the status quo, symbolic legislation in the positive sense 
promotes communication and interaction and aims at changing current ways of thinking and acting 
by means of persuasion.
6 I consider this to be the main sources which adherents of the LAS model refer to (mostly implic-
itly) when presenting their version of the LAI model. The LAI model is very similar to the 
“Command and Control” model discussed by Manuel Calvo García (2018).
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more conventional connotations. There is no code available that may determine or 
guide the interpretation of the symbol. As Nöth (1990, p. 119) indicates, symbols 
represent an “immaterial content of importance to human life.” In many cases, val-
ues of a ‘higher’, spiritual order are at stake. A well-known and somewhat worn-out 
legal symbol is that of Lady Justice which represents an impartial and fair trial.

As a symbol, law has no fixed meaning and allows for multiple interpretations. 
There is no ‘original’ and no ultimate meaning. Law keeps on evolving through 
time. It is an expression of values which are widely shared by members of the legal 
community, such as freedom, equality and solidarity. There is a relation, even an 
essential connection between law and morality: moral values inspire the creation of 
new laws, whereas law in its turn influences morality (Poort (2016, p. 81) speaks in 
this respect of a “two-track approach”). Many social actors, not only the ‘official’ 
legal and political actors, are engaged in the process of the creation and interpreta-
tion of law.

Applied to legislation, several claims follow from the LAS model:

 (1) Legislation has value: because legislation is the outcome of special, democratic 
procedure it has, as Waldron (1999, p. 156; original italics) puts it, ‘dignity’: 
“(…) the dignity of legislation, the ground for its authority, and its claim to be 
respected by us, have a lot to do with the sort of achievement it is.” It is not just 
some tool that can be used for any means or can be disposed of like that.

 (2) Legislation is an expression of values: it contains aspirational norms which 
reflect generally shared moral values. It symbolises what we, as a community, 
stand for.

 (3) Legislation requires interpretation: the LAS model focuses on law consisting of 
general clauses which have to be interpreted. The legislature cannot and does 
not intend to determine the meaning of the law; in its application to concrete 
cases, the law acquires its provisional meaning. There is no strict division of 
power: in some cases, other instances than the legislature (for instance the 
court) can take the initiative to create legal norms or give new meanings to 
existing norms. The law’s interpretation is a collective enterprise in which both 
legal officials and citizens participate and cooperate.

 (4) Legislation requires communication: the legislative process does not stop with 
the promulgation of the law; the legal norms have to be communicated to the 
norm addressees. People cannot reasonably be expected to comply with the law, 
if they do not know its content. It is the legislature’s duty to actively disseminate 
its message, not only via the official channels but also via other media. In the 
process of communication, the meaning of the law inevitable changes. An ‘orig-
inal’ meaning does not exist, since the many actors involved in the legislative 
process give various interpretations to the law. Law has to be interpreted over 
and over again in the light of new circumstances.

 (5) Legislation results from social interaction: law is an ongoing cooperative activ-
ity in which official actors and citizens work together. In the communicative 
approach (as developed by Witteveen and Van Klink), the legislature initiates 
and orchestrates the creation of law, inviting other actors to engage in the  

4 Legislation, Communication, and Authority. How to Account for the Bindingness…
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legislative process and in the subsequent implementation of the law. In the 
interactive approach (as advocated by Van der Burg, Brom and Poort), more 
radically, the legislature is only one of the possible actors in the legislative pro-
cess and not necessarily the most important one. According to Van der Burg 
(2005, pp. 257–258), the process of creating and applying law does not presup-
pose a regulative center but a network of actors:

[T]aking legislation as a starting point for analysis easily leads to regarding the legislature 
as the central actor in normative analysis. In a consistently interactionist approach, the 
normative perspective of the actor should also be broadened. Society should be analysed 
more in terms of a network of actors interacting with each other than of one central actor 
interacting with all other actors.

Ideally, law emerges bottom-up from the social interactions between the vari-
ous actors involved.

 (6) Legislation offers a vocabulary: law affects the way in which people perceive 
reality and how they act accordingly. As Kenneth Burke (1989, p. 115) argues, 
every vocabulary consists of “terministic screens” selecting what we see and do 
not see. Through its concepts the law makes the world understandable and man-
ageable in legal terms. In Burke’s view, constitutions play a central role in 
understanding the world: “Constitutions are of primary importance in suggest-
ing what coordinates one will think by” (Burke 1989, p. 367). As a vocabulary, 
the law involves not only schemes of thought but also schemes of evaluation 
and action. That is, the law suggests how reality has to be understood and evalu-
ated and what actions are deemed to be appropriate.

 (7) Legislation addresses both actions and attitudes: as follows from the previous 
claim, law is not solely interested in outer behaviour; it also intends to influence 
the people’s inner convictions. It is not enough that the law recognises some 
fundamental values on a symbolic level, or that citizens abide by its aspirational 
norms for opportunistic reasons (for instance, out of fear of sanctions). The 
LAS model wants citizens to embrace the values which legislation gives expres-
sion to. Therefore, it seeks to promote law compliance, not by the threat of 
severe sanctions, but primarily by means of persuasion.

I consider the LAS model to be a predominantly normative model, because it 
does not, and does not pretend, to offer an empirical analysis of how laws are cre-
ated and applied in social reality. As quoted under claim 5, Van der Burg speaks of 
a “normative analysis”.7 The LAS model does contain some descriptive statements 
(for instance, about how laws are made or are interpreted), but these statements are 
inextricably linked to normative statements (about how laws have to be made or 
interpreted),8 and its main thrust, in my view, remains normative. It constitutes an 

7 Poort (2013, p. 31) presents “an ideal-typical model of the interactive legislative approach”.
8 In fact, descriptive and normative statements are not always clearly distinguished in symbolic 
legislation theory, which has been the cause of some confusion (see Griffiths 2005, p. 160n.). I 
cannot rule out the possibility that what I have presented here as normative claims can also be 
understood, in part or in whole, descriptively. What I intend to do is to give a plausible version of 
the LAS model. Since most of the claims are, in my view, so plainly counterfactual (i.e., at odds 
with legislative practice, see further Sect. 4.4), I take these claims to be normative.

B. van Klink
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ideal theory of how laws ought to be created and applied in social reality, building 
on normative notions such as responsiveness, inclusiveness and reciprocity. On the 
basis of this ideal theory, case studies are carried out—for instance in the field of 
embryo regulation (Van der Burg 1996), equal treatment (Van Klink 1998) or ani-
mal biotechnology (Poort 2013)—in which the legislation and the legislative pro-
cess at hand are evaluated in the light of these normative notions. So it is assessed 
in concrete instances whether the law or the law-making process is sufficiently 
responsive, inclusive, reciprocal and so on, and recommendations are given how to 
improve the communicative or interactive quality of the legislative practice. The 
LAS model does not claim to be universally applicable. It is recommended in par-
ticular for ethically sensitive matters (Poort 2013, pp. 11 and 39; Van der Burg 2005, 
pp. 249–252) or, more generally, for politically controversial issues which cause 
controversies and divisions in society or conceptually complex matters (Van Klink 
1998, pp. 431–432). When, in due course, a matter becomes less ethically sensitive, 
politically controversial or conceptually complex,9 it may be possible to switch to 
the LAI model. In that case, the aspirational norms are translated into more concrete 
norms which citizens are expected to simply follow.

4.2.2  The Law as Instrument Model (LAI)

The LAI model, as it is construed by the LAS model, describes the way law is sup-
posedly created and applied in ordinary cases and how it is commonly (again sup-
posedly) perceived. It is the standard view, against which the LAS model can present 
itself as an alternative, complementary and, arguably, more sophisticated view. The 
LAS model offers, as mentioned earlier, a rather crude version of the LAI model, 
which fails both on empirical grounds, as a description of the legislative practice, 
and on normative grounds, as an evaluation and justification of this practice. 
Therefore, I will try to amend the model on some points (which I will indicate), 
building on current legal positivist and legal realist ideas and concepts.

As an instrument, law is created by the state for a specific purpose. It is a means 
to a certain, politically defined end. Whenever there is a social problem, law may be 
used to help solving it. The legal system has to provide for stability and certainty. 
Therefore, legal norms have to be as specific as possible, leaving little room for 
interpretation by other legal and political actors. Law does change, but only if the 
legislature decides or allows to change it. There is no necessary connection between 
law and morality. The legislature may draw its inspiration for the creation of law 
from many different sources beside morality, for instance from religion, tradition, 
political opinions, social habits and customs and so on. The law itself determines 
who is competent to create and apply law, not necessarily only the state officials but 

9 Whether consensus is really attainable or desirable, remains under discussion in the LAS model 
(see Stamhuis 2005, pp. 283–286 and Poort 2013, pp. 34–35).
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88

also ordinary citizens when they, for example, draft a contract (following the appli-
cable legal conditions).

Applied to legislation, several claims follow from the LAI model:

 (1) Legislation has an instrumental value: the meaning of legislation is its use or 
usefulness. If it helps solving the social problem it is meant to solve, it serves 
its purpose as legislation; if not, it has to be repaired in order to improve its 
functioning or it has to be replaced or supplemented by some other instrument 
or instruments. For adherents of the LAS model, the very idea that law is 
reduced to a mere instrument or is mainly valued for its instrumental value, is 
already enough to discredit the LAI model. One may ask, however, whether it 
is really so strange to perceive of law as a means to a certain end. Why do we 
have laws, if not to serve a specific social aim—to penalise and prevent crimes, 
to protect the environment, to promote equal treatment, or some other aim? In 
legal realism, law is primarily seen as “a tool to further the welfare of society” 
(De Been 2008, p. 97). In legal positivism, law is a means to create an orderly 
and peaceful situation where people with diverging beliefs and opinions can 
pursue their own goals within the limits of the law (see, e.g., Oakeshott 1999).

 (2) Legislation serves social aims: as follows from the previous claim, legislation is 
primarily issued in order to solve social problems. Legislation can serve a vari-
ety of social aims—it can be issued to protect basic freedoms, to secure safety, 
to provide for basic needs et cetera. Which social aims it should serve, is ulti-
mately a political decision taken by the legislature. This does not rule out the 
possibility that other legal, political or social actors are involved in the public 
debate on the best way—by means of legislation or some other instrument—a 
particular social problem should be solved.10

 (3) Legislation requires enforcement and application: since legislation cannot exe-
cute itself, it needs an executive apparatus that takes care that the law is main-
tained. Moreover, there have to be courts that apply the general norms of the 
law to concrete cases. There is a more or less strict division of power which 
prescribes that, as a rule, the legislature has to issue legal norms which have to 
be executed and applied by the two other powers. It is not denied though, that 
legal norms have to be interpreted first before they can be executed or applied. 
But admittedly there is, compared to the LAS model, less room for interpreta-
tion in the LAI model (at least in the positivist version which I present here11), 
since the LAI model prefers strict norms over general clauses.

 (4) Legislation consists of commands or instructions: in the LAI model legal norms 
appear either as commands which citizens are expected to comply with (e.g., 
car drivers should drive on the right side of the road); or as instructions to the 
legal officials who are responsible for the law’s execution or application, to 

10 In her phronetic theory of legislation, Helen Xanthaki also makes a strict distinction between 
means and ends (see Chap. 2 of this volume).
11 In legal realism, courts have much more freedom to bend the law for social purposes. In his study 
of legal realism, De Been (2008, p. 24) puts it as follows: “Concepts and categories were shaped 
and molded by their facility in dealing with real-world problems.”
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apply the sanction prescribed in the norm in case of non-compliance (e.g., if 
drivers do not drive on the right side, they will get a fine). Since legal norms 
cannot properly function as commands or instructions if they are not sufficiently 
clear, the LAI model has a preference for strict norms. In general, it rejects 
general clauses because they do not provide for legal security.

 (5) Legal norms are backed up by (deterrent) sanctions: it is an essential and char-
acteristic feature of law that it can be enforced by the threat of sanctions.12 
Typically, sanctions affect goods that most people value most—that is, money 
(in case of fines), freedom (in case of imprisonment) and life (when the death 
penalty is applied). If the law contains no sanctions or no credible sanctions, it 
is not recognised as law in the proper sense. The aspirational norms advocated 
by the LAS model would be considered in the LAI model as non-binding moral 
appeals. Legally speaking, they constitute—in terms of systems theory (see, 
e.g., Luhmann 2004, p. 80)—nothing but ‘noise’, which the legislature prefer-
ably should refrain from.

 (6) All legislation originates from the state: the state, as a legal order, creates the 
law that governs society. In every legal order, the historically first constitution 
offers the legal framework on which basis other legal norms can be created on 
a lower level in the hierarchy of norms—Kelsen (1992, p. 225) calls this the 
Stufenbau. So it is true that the LAI model presupposes a hierarchical relation 
between the legislature responsible for the creation of law and other actors and 
instances that take care of its implementation and application in concrete cases. 
However, it is not true, as the LAS model claims, that the legislative process is 
a fully top-down affair in the LAI model. According to the LAI model, the leg-
islature does not stand outside or above society, but is part of society. As Kelsen 
(1973, p. 197) argues, the legal order is a specific way in which society organ-
ises itself. Moreover, anyone—state officials and citizens alike—can become 
part of the law-making process if they are authorised to create norms, for 
instance, when the law allows them to draft a contract or to issue internal organ-
isational norms.

 (7) Legislation addresses actions only: as the law contains norms for action—either 
for citizens to comply with the law or for legal officials to apply the prescribed 
sanction in case of non-compliance—, law does not address attitudes or inner 
convictions. People remain free to think or believe what they want, as long as 
they in their outer behaviour respect the law.

I consider the LAI model to be a predominantly descriptive model, because it 
pretends to present a representation of how laws are created and applied in social 
reality. Whereas the LAS model adopts an internal perspective to law, the LAI 
model approaches legislation and the legislative process from a more detached or 
external perspective. That is, it attempts to refrain from passing value judgments on 

12 As Schauer (2015, p. 92) writes: “Yet although we know that a legal system could in theory exist 
without sanctions and without coercion, we know as well that, with somewhere between few and 
no exceptions, no such legal systems actually exist.”
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the (moral or other) worth of the law’s content and procedures. It would consider the 
claims made by the LAS model as either empirically unfounded (e.g., are the values 
expressed by the law generally shared? Is full agreement ever attainable in ethically 
sensitive or politically controversial matters? Can law do without sanctions?); or 
politically questionable (e.g., is it acceptable that the law interferes with people’s 
inner convictions? May the court create new legal norms?); or, at best, trivial and 
not very interesting from a legal perspective (of course, legislation results from 
social interaction and, of course, law requires interpretation and communication, 
but why make such a fuss about it?). Evidently, though not always openly, the LAI 
model contains a normativity of its own which constitutes its ideology, as will be 
discussed in Sect. 4.4. First, I will compare the two models and show how their 
accounts of the authority of law can be related to each other.

4.3  Law and Authority

When the two models described above are being compared, several obvious differ-
ences come to the fore. They differ, for instance, quite considerably in their concep-
tion of the nature and purpose of legislation. Legislation in the LAS model is a 
valuable expression of values widely shared in the community, whereas in the LAI 
model it is just an instrument which can be used to solve social problems. They also 
quarrel about the right description (or prescription) of the legislative process. In the 
LAS model not only state actors but many other social actors are (or should be) 
involved in the process of law making. Conversely, in the LAI model all law origi-
nates from, and can be (or should be) attributed, to the state. Arguably, the opposi-
tion may be less absolute than it appears since the LAS model would not deny that 
the legislature may play an important (though not necessarily the most important) 
role in the creation of law and, it its turn, the LAI model presupposes a rather broad 
concept of the state which includes anyone who is authorised by the law to create 
law. This includes not only state actors but also citizens who, by definition, are 
members of the state when they issue legal norms (see Kelsen 1973, pp. 181–206). 
However, there remains an important difference in orientation, which sometimes is 
captured in very rough terms by the opposition between a ‘top-down’ versus a ‘bot-
tom- up’ approach. The idea of a hierarchy of norms (or Stufenbau) which the LAI 
model adheres to seems to suggest that the most important laws originate from the 
highest ranks of the state which are responsible for the constitution and other basic 
laws constituting the legal order. According to the LAS model, in the daily life of 
citizens the most important law may very well be the law that is created in society 
through social interactions, without any involvement of state officials.13 Moreover, 

13 Fuller explores various forms of social regulation, as part of his unfinished project called 
“eunomics”, or “the science, theory, or study of good order and workable social arrangements” 
(Fuller 1981, p. 62). Beside legislation or “officially declared law”, he mentions various “princi-
ples of social ordering”, among which adjudication, mediation, contract and managerial direction 
(ibid., pp. 170–171).
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both models have diverging views on legal interpretation and communication. The 
LAS model rejects the idea that there is an ‘original’ or even a standard meaning of 
the law, which can be communicated without distortion to the norm addressees. It 
has a preference for permissive hermeneutic theories of interpretation (like Ronald 
Dworkin’s) which grant a lot of freedom to those who have to apply the law. The 
LAI model, on the other hand, favours more restricted views of legal interpretation, 
which for instance presume that legal concepts have a conventional meaning which 
directs the law’s application in standard cases (only in exceptional cases there may 
be a “penumbra of doubt”, as Hart (1961, p. 126) argues14); or legal concepts con-
tain a “framework of meanings” that guide the application in specific instances 
(Kelsen 1967, p. 352).

On a more fundamental level, the two models offer different accounts of what 
constitutes the authority of law. In the LAS model, the bindingness of law results 
from processes of communication and social interaction. According to the commu-
nicative approach (as advocated by Witteveen and, in earlier days, by Van Klink15), 
it is the legislature who has to invite and enable other state actors and citizens to 
participate in the legislative process and the subsequent implementation of the law. 
The legislature consisting of state officials who are primarily responsible for creat-
ing the law, remains the central actor in the legislative process, but it has to take care 
that all relevant stakeholders can engage in deliberations on the law’s content. The 
more inclusive the legislative process is—that is, the more actors are engaged in 
creating and applying the law and the more its values are shared—, the more the law 
can legitimately claim to be followed. According to the interactive approach 
(defended by, among others, Brom, Van der Burg and Poort), legislation is created 
through social interaction in legal practises by a network of actors. Within this net-
work, all actors are engaged in the enterprise of law making on an equal level. Law 
is binding for the people involved, because they have created the legal norms them-
selves. Ideally, legislation is self-legislation. What both approaches within the LAS 
model have in common, is that they conceive of authority, not as something a-priori 
given or fixed, but as the outcome of the prescribed communicative and interactive 
processes. Poort (2013, p. 11) states, following Van der Burg and Brom:

The authority of law can no longer be taken for granted, since society is too complex to 
enforce legal norms. Moreover, legal norms that conflict with the moral or social norms of 
the people or society will face enforcement difficulties and may even remain a dead letter. 
The voluntary cooperation of citizens is, therefore, needed.

Law has to earn its authority by including as many actors as possible in the leg-
islative process, by giving expression to generally shared values, by being respon-
sive to the people’s needs and wishes, and so on—so that, eventually, citizens are 

14 According to Hart (1961, p. 124), (legal or other) language has an “open texture” and “uncer-
tainty at the borderline”.
15 As elaborated in Van Klink (2005), and as will become apparent below, I have distanced myself 
in some crucial respects from the communicative approach that I defended in my PhD thesis (Van 
Klink 1998).
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willing to obey the law voluntarily. Authority, in this conception, presupposes a 
relation of reciprocity between the legislature and citizens. On the condition that the 
legislature abides by the basic principles of law making—that is, the demands of 
legality that, according to Fuller (1969, p. 42 ff.), constitute the ‘internal morality of 
law’—, citizens can reasonably be expected to comply with the law.16 As Van der 
Burg (2014, p.  106) argues: “In order to produce fidelity, legal norms must be 
grounded in shared understandings and built, maintained (and sometimes destroyed) 
in a continuing practise of legality.” In the LAS model, the authority of law is a 
gradual matter: law can be more or less successful in acquiring a symbolic value in 
society. This conception can be characterised as communicative authority17: the 
authority of law has to establish itself time and again by persuading people that the 
law is indeed created and applied in the prescribed communicative and interactive 
way, in accordance with the requirements of reciprocity, and therefore has to be 
followed.

In the LAI model, the law produces its own authority. The law contains the con-
ditions and procedures that have to be followed in order to create legally valid 
norms. In the hierarchy of legal norms (following Kelsen), a norm is considered to 
be a valid legal norm if its creation is authorised by a higher legal norm and, ulti-
mately, by the basic norm constitutive of the legal order. The authority of law is thus 
primarily a matter of authorisation. If the law is created in the correct, legally pre-
scribed way, it can legitimately claim to be binding on the norm addressees (either 
the state officials who have to apply the law, or the citizens who are expected to 
comply with it). So the authority of law follows from its validity: valid law has bind-
ing force, that is, it ought be obeyed (by citizens) or applied (by legal officials) (see 
Kelsen 1967, p. 193 ff.). Moreover: it is an all-or-nothing matter; either law has 
authority or not. Between the legislature and the norm addressees there is a hierar-
chical relation: the legislature is authorised to give instructions (to state officials) or 
commands (to citizens). In the LAI model, legislation can also be seen as self- 
legislation, not as an ideal projection (as in the LAS model) but as a conceptual 
consequence: the legal order is nothing but a specific organisation of society which 
manifest itself through the creation and application of legal norms (again following 
Kelsen). Weber (2004, pp. 133–135) calls this type of authority, characteristic of the 
modern era, “rational-legal”. It is formal authority which, in contrast to communi-
cative authority, does not have to prove itself over and over again in lengthy pro-
cesses of communication and social interaction. The authority of law is given and 
fixed and follows from the formal requirements guiding the law’s creation and 
implementation. The law may result from social interaction between various actors 
and may require communication for its message to spread (which is not denied but 
discarded as truisms) but interaction and communication do not, according to the 
LAI model, constitute its authority. Quite the opposite, the authority of law has to 
be established first before official actors can enter the stage to create and apply the 

16 On the reciprocity between lawgiver and subject, see in more detail Fuller (1969, pp. 137–140).
17 Rood (2012, p. 91) introduced this concept in his analysis of the way in which Dutch police 
officials exert and establish their authority.
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law. Law’s authority would evaporate soon, if it would depend on the people’s will-
ingness to accept it in each and every case.

In the Table 4.1 below, I have summarised the accounts of law’s authority pro-
vided by the two models in five claims (each relating to a particular aspect).

Both accounts of the bindingness of law, however different, do not have to 
exclude each other entirely. To begin with, the LAS model restricts its applicability 
to matters that are morally sensitive, politically controversial or conceptually com-
plex. One may wonder whether there is anything beyond these domains—is not 
every matter in the field of legislation to some extent morally sensitive, politically 
controversial or conceptually complex? Yet, if it is accepted that the LAS model is 
applicable only to specific highly controversial moral and political issues (in areas 
such as biotechnology, euthanasia, equal treatment et cetera), then it follows—by 
implication—that for other, less controversial topics (for instance, in the field of 
criminal law) the LAI model may offer a suitable approach and gives a correct 
account of the authority of law. Admittedly, adherents of the LAI model would not 
be inclined I suspect to accept this version of the two truths doctrine. Generally 
speaking, the LAI model rejects the normative approach to legislation offered by the 
LAS model: it prefers strict norms over general clauses, it seeks to promote norm 
compliance by the threat of sanctions instead of persuasion, it focuses only on out-
ward behaviour and so on. More specifically, the LAI model advances a formal 
notion of authority which conceives of social interaction and communication not as 
a precondition of law’s authority but, conversely, as a result thereof. That is, social 
actors can only interact in a legally relevant sense with each other and take part in 
deliberations on the law’s content, because and after the authority of law has been 
established. To be honest, I cannot believe that many adherents of the LAS model 
would be very happy with this solution either. Although it sometimes pays lip ser-
vice to the equivalence of both models, the LAS model presents itself mostly as a 
modern and sophisticated alternative to the traditional top-down approach to legis-
lation as advocated by the LAI model, by appealing to lofty ideals such as respon-
siveness, inclusiveness and reciprocity. In his last book, Willem Witteveen (2015) 

Table 4.1 Law’s authority according to the LAS and the LAI models of legislation

LAS model LAI model

Aspect The authority of law is…
(1) QUALITY An achievement (process) Something given and fixed (product)
(2) MEANS Established via communication 

and social interaction
Established through authorisation (by a higher 
legal norm and, ultimately, the basic norm)

(3) 
MODALITY

A gradual matter A matter of all-or-nothing

(4) 
PRINCIPLE

Based on reciprocity Based on validity

(5) TYPE Communicative (value-based) 
authority

Formal (legal-rational) authority
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defends a value-based understanding of law as artefact and work of art18 against an 
instrumentalist and technocratic conception of law, not only in specific legal 
domains but in law in general.

Moreover, it can be argued from a methodological point of view, that the LAI and 
the LAS model approach the question of the bindingness of law from two very dif-
ferent disciplinary perspectives. The LAI model (following Kelsen and other legal 
positivists) addresses this question predominantly from a descriptive legal perspec-
tive. That is, it refers to formal legal criteria which determine what has to count as 
valid law and, therefore, can make a legitimate claim to be binding on the norm 
addressees. In other words, if the law is created in the correct, legally prescribed 
way state officials have to apply it and citizens have to comply with it. The LAS 
model, on the other hand, addresses the question of law’s authority from a norma-
tive sociological perspective (in the line of Fuller and Selznick), which combines 
descriptive and prescriptive statements. On a factual level, the interactive approach 
claims that law is produced by a network of actors working together. The legislature 
may be one of the possible actors involved, but not necessarily the most important 
one. Most of the legal norms are not created by the legislature, but follow from the 
social interactions between people in society. As the communicative approach 
argues, the legislature does take the lead in the legislative process but engages other 
actors as well and invites them to contribute to the law’s interpretation and applica-
tion. On a normative level, both the interactive and the communicative approach 
stress that the legislature has to refrain from imposing its dictates on society; instead 
it should give recognition to generally shared values, be responsive to the people’s 
needs and wishes and cooperate with other social actors in the activity of law mak-
ing. Law is binding on the people involved, if they have, or could have, contributed 
to its creation and subsequent implementation, and if they recognise its symbolic 
value (as a valuable expression of fundamental values).

Arguing from very different disciplinary backgrounds, the two models question 
each other’s account of the authority of law, both on factual and normative grounds. 
The LAI model may accept, as an empirical observation, that many actors partici-
pate in the legislative process, not only or not predominantly the legislature. But it 
would never accept the claim that legislation is or ought to be an expression of 
generally shared values, because it considers law to be a product of political deci-
sion making in which some values are recognised officially at the expense of others. 
Given the value pluralism in society (see Berlin 2002, pp. 213–214), it is highly 
questionable that values can ever be generally shared. Possibly, on an abstract level 
people may share some fundamental values (such as equality), but they will inevita-
bly disagree on their application to concrete cases (for instance, does equality 
require or permit affirmative action or not?). Moreover, it is practically impossible 
to include all people affected by the law in the legislative process. The question can 
even be raised why there is any need for the concept of authority in the LAS model 
at all, if legislation is seen as a collective enterprise in which people create their own 
norms in processes of social interaction and communication aimed at reaching 

18 The Dutch word ‘kunstwerk’ covers both meanings.
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agreement. According to the LAI model, the authority of law cannot be made depen-
dent on such volatile notions as the people’s support and participation. In its turn, 
the LAS model sees no empirical ground for giving priority to the legislature in the 
process of law making. It would argue that law can never function as an instruction 
or command, because in its application the meaning of law will inevitably change; 
legal norms have to be interpreted case by case and adapted to the specific circum-
stances at hand. An undistorted communication between the legislature and citizens 
is an illusion. Furthermore, it would dismiss the notion of formal authority as hope-
lessly formalistic and legalistic, since it ignores the social context in which law has 
to function. If the law is not accepted by most of the people and people have no say 
in its making, it can never acquire and maintain its authority. Additionally, the ques-
tion arises whether there is any need for the concept of authority in the LAI model, 
when it seems to coincide with validity.

So the LAS and the LAI model do not necessarily exclude each other theoreti-
cally, since it can be argued that they apply to different legal domains (controversial 
issues versus standard cases respectively) and perceive law from different disciplin-
ary perspectives (legal doctrine versus normative sociology). I would even claim 
that in some sense the two models presuppose each other. For law to function as an 
instruction or command (according to the LAI model), the legislature has to succeed 
in communicating its message to society. Communication does not only mean that 
law’s message is transferred from one point (the legislature) to the other (society) 
without too much disturbance, but also is accepted and acted upon by the citizens. 
Conversely, to become a convincing symbol (within the LAS model), the law can-
not remain a matter of discussion forever; the process of communication and inter-
action has to stop at some point and the law has to be applied unilaterally and 
enforced in case of non-compliance. In my view, both models, though not easily 
compatible, draw attention to different aspects of authority which are all to some 
extent relevant for understanding why law can make a legitimate claim to be obeyed. 
With the LAI model, I agree that the legal system offers criteria to establish what 
has to count as law and, therefore, ought to be complied with. (Although it still has 
to be established where exactly this ‘ought’ comes from.) Authority cannot be a 
gradual matter which has to be decided case by case, because then the legal system 
could not fulfil its central function, as Luhmann (2004, p. 174) argues, to stabilise 
normative expectations. At the same time, I do believe—as the LAS model claims—
that the law in order to acquire and maintain authority needs to be accepted by most 
citizens. For law to be accepted, it is important that it is recognized as a valuable 
expression of shared values and that citizens are enabled in some way or other to 
contribute to its creation and application. So communication and social interaction 
do matter when it comes to sustaining law’s authority. (Although it still has to be 
established why and to what extent exactly these things matter.)

What both models, however different, share is a focus on procedures in their 
account of the authority of law. In the LAI model, it is the procedure of law making, 
including the conditions for making valid law that has to explain and justify why 
law can legitimately claim to be followed. From its external and detached perspec-
tive, it does not prescribe how the law ought to be created and what its validity 
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conditions ought to be; it suffices to say that the law is created according to the 
conditions given in the legal system. The LAS model does not restrict itself to spe-
cific legally relevant decisions (such a court decision or the acceptance of an Act), 
as the LAI model, but applies to all stages of the legislative process in general, from 
the very first public debates on the law, to its conception and promulgation, and to 
its further development and application in concrete cases. From its internal and 
committed perspective, it requires that the legal and political actors involved in 
creating and applying the law act and interact in a responsible and responsive way 
in a close cooperation with all those concerned. Though it stresses the symbolic 
value of the law and shows an interest in a specific kind of values (see further 
below), it does not offer a value theory of its own. The LAS model simply accepts 
certain fundamental values as given. Following Selznick, Van der Burg (2014, 
p. 166) claims that “[l]aw is good because it incorporates good values such as legal-
ity, justice and democracy.” These values are not seen as absolute but as contingent, 
since they are considered to be relative to our (Western, liberal-democratic) legal 
culture. Why these values are “good values” is not explained, nor what the values of 
justice and democracy exactly entail. Most attention is paid to the formal value of 
legality, which plays a central role in explaining law’s authority. Legality is described 
in terms of the basic principles of law making that constitute Fuller’s internal moral-
ity of law: laws should be general, clear, not demand the impossible, and so on. 
Legality is essential to reciprocity which works both ways: by respecting the basic 
principles of law making, the legislature may expect or demand from citizens in 
return loyalty or “fidelity” to the law. In this respect, the LAS model remains as 
formal and focused on procedures as the LAI model. What both models fail to 
address is the question what exactly constitutes and supports these procedures. How 
can a legally valid command or a communicatively and interactively successful pro-
cess in itself generate legal duties? What is missing in both models, in my view, is a 
reflexion on the role ideology plays within the law, which I will attend to now.

4.4  Law and Ideology

A full account of law’s authority, I would claim, cannot do without an exploration 
of its political dimension. In this context, I use the notion of the political in three 
different, but closely related senses,19 referring to: (i) a comprehensive normative 
view on the nature, aim and scope of regulatory power,20 the division of power 
within the state (or some other social organisation), the relation between state and 
society, the values to be protected through regulation and so on (that is, in terms of 
political theory, an ideology); (ii) a political (not necessarily party-political) pro-
gramme that translates the general and fundamental assumptions and aspirations 

19 This definition is taken, with some minor adaptions, from Van Klink (2016b, pp. 29–30).
20 That is, the power in both senses of capacity and competency to create or maintain order within 
a certain social domain through the use of law or other means.
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into a set of specific prescriptions for the execution and division of regulatory power 
within the social organisation at hand and that identifies the central goals to be 
achieved; and (iii) a scenario that, on an even more concrete level, assigns to every 
actor or organisation a specific role in the regulatory process and selects the regula-
tory instruments (legislation or some other means) in order to achieve the political 
goals, laid down in the political programme. For instance, the political philosophy 
of liberalism has, besides freedom, equality as one of its core values (ideology); 
building on this value, equal treatment of men and woman can be identified as a 
concrete political goal which the state is expected to guarantee (programme) and 
which can be achieved by a means of, for instance, setting legal quota on the amount 
of women in higher positions or through policy instruments like subsidies 
(scenario).

Legislative theory will inevitably have a political dimension, at least in the first 
and most fundamental sense that it offers a justification and confirmation of the 
given legal and political order which it has to take for granted, because otherwise it 
would lose its privileged object of research, that is legislation. As legislative theo-
ries, the LAS model and the LAI model present each in their own way an ideology, 
that is a justificatory narrative that helps sustaining the legal and political order at 
hand. Both models attribute authority to the existing power structure, on the condi-
tion that it creates legislation in accordance with their conditions. As Ricœur (1986, 
p. 13) argues, in political life there always is a tension between the legitimacy a 
ruling authority claims for itself and the belief in its legitimacy granted by the citi-
zens. Ideology plays a crucial role in bridging this gap. According to Ricœur, ideol-
ogy fulfils three functions. The first function is to produce a distorted picture or an 
inverted image of reality. This is what Ricœur (1986, p. 1) calls the “pathological 
dimension” of ideology, which is stressed by Marx and others and which gives ide-
ology its bad name. However, ideology has, on a more fundamental level, also a 
“constitutive dimension” (ibid.) which is prior to and can explain its pathological 
derailment on a superficial level. Since the notion of distortion presupposes that it is 
possible to give a truthful account of what reality is or should be,21 ideology may 
also play a constructive role. The second function of ideology is to legitimate 
authority. Ideology justifies the existing legal and political order and the power rela-
tions within it. Ideology’s third function is to preserve social identity, that is, it 
keeps society together by securing its integration. According to Ricœur, it is due to 
the integrative function that the justificatory and distortive functions can appear. 
Ideology shows its distortive face, “when the integrative function becomes frozen, 
(…) when schematization and rationalization prevail” (Ricœur 1986, p. 266). So 
Ricœur does acknowledge that ideology can be used in a negative way to deny or 
disguise how things really are, but he puts emphasis on other, positive aspects of 
ideology. In his hermeneutic understanding, ideology offers a “symbolic mediation 

21 According to Ricœur (1986, p. 172), “the judgment on ideology is always the judgment from a 
Utopia”. For the present purposes, I will not deal here with the relation between ideology and 
Utopia; that will be the topic of a forthcoming article, entitled ‘The Rule of Law as Ideology and 
Utopia’ (under construction).
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(…) constitutive of social existence”.22 It is an indispensable narrative device for 
making citizens willing to accept the authority’s claim to be a legitimate authority.

I would characterise the ideology endorsed by the LAS model as social liberal 
(see Van Klink 2016b, pp. 30–31). The LAS model is not necessarily, as a matter of 
principle, connected to a social liberal ideology, since it is mainly concerned with 
the way law is created and applied and not so much with its content. As argued ear-
lier, it accepts certain fundamental values as given within our legal culture—in par-
ticular legality, justice and democracy—, but it does not offer a value theory of its 
own. In research practise, however, it shows a clear ideological preference. The 
values which are studied and, implicitly or explicitly, supported within a communi-
cative and interactive approach to legislation are mostly of a social liberal kind, for 
instance equality of men and women, equal treatment of gay people, good labour 
conditions, and animal protection (see, respectively, Van Klink 1998; Van der Burg 
2005; Azimi 2007; and Poort 2013). Since these progressive values have to be 
realised in a communicative and interactive way, one can never be sure that the 
resulting law is in accordance with the social liberal ideology. So there is a possible 
(and no further theorised) tension between, on the one hand, the adherence to cer-
tain substantive (social-liberal) values and, on the other hand, the formal (demo-
cratic) requirement that the realisation of these values have to be outsourced, from 
the legislature to the courts or to society in general. Within the LAS model not much 
attention is paid to the dimension of exclusion which is a necessary part of every 
legislative act (not everyone can participate in the legislative process, not every 
voice can be heard and recognized). The attempt to depoliticise political power has, 
of course, important political effects: it gives academic approval to a specific way of 
law making and to the laws that are made that way and, thereby, it confirms and 
reinforces the given legal and political order. The existing power structure is studied 
from an internal perspective and constructive suggestions are made for improving 
its functioning, building on mainstream social liberal values.

As an ideology, the LAS model can fulfil the three functions described by Ricœur. 
To begin with, on the most fundamental level, it contributes to the integration of 
society by representing it as a “network of actors interacting with each other”23 and 
working together harmoniously in a collective effort to make law. As shown above, 
the LAS model seeks to make the process of law making and implementation more 
democratic and inclusive. In opposition to supposedly top-down conception of reg-
ulation defended by the LAI model, it conceptualises regulative power as an interac-
tive, two-way or bottom-up process, in which everyone involved can participate. 
Subsequently, the LAS model helps to legitimate authority within the existing 
power structure by stressing the responsive character of law making and the non- 
violent nature of law enforcement. Opinions differ on the exact role and function of 
the state in its capacity of centralized legislative power. In the interactive approach, 
the legislator is just one of the many legal and political actors involved in the 

22 As George H. Taylor puts it in the (very helpful) editor’s introduction to the English edition 
(Ricœur 1986, p. xix).
23 Van der Burg, as quoted in Sect. 4.2.
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 legislative process, and not necessarily the most important one, whereas in the com-
municative approach the legislative power still has a key role in initiating and co-
ordinating the legislative process and eventually in determining and implementing 
the legal norms. In both cases, the legislature appears to be a benevolent, non-
authoritarian instance that responsibly and responsively, in a co-production with its 
citizens, makes laws and takes care of their implementation.24 In the legislative pro-
cess, law and morality are seen as intertwined: though not identical they are neces-
sarily connected, feeding and reinforcing each other like Siamese twins.25 Ideally, 
the legal norm development parallels the moral norm development, so that law 
enforcement may no longer be needed: “[W]here moral norm development and 
legal norm development go hand in hand, actors working with legal rules in the field 
are likely to be in conformity with the new legal rules before these rules are enforced 
at all” (Poort 2013, p. 12).

Finally, the LAS model becomes distortive, in particular when it neglects the 
political dimension of law making. Following the LAI model, it can be argued that 
the LAS model, by focusing on the expressive and communicative functions of 
legislation, it ignores or downplays its instrumental function. Law is not only an 
expression of values or a “piece of art”; it is also used, or possibly abused, success-
fully or not, by state officials to achieve certain policy goals, such as crime reduc-
tion, environmental protection, or economic growth. Moreover, the LAS model 
seems to assume—counterfactually in my view—that law can do without exclusion 
and violence. Inevitably, in the legislative process some values (or conceptions 
thereof) are recognised at the expense of others (see Lindahl 1999). It is highly 
questionable, as Přibáň (2016, p. 119) claims, that society can be integrated on a 
symbolic level by giving expression to shared values. In a pluralist society, there is 
a fundamental disagreement on what constitutes its fundamental values. Increasingly, 
the progressive values promoted by the LAS model are challenged in the Western 
world from a conservative right-wing ideology. Furthermore, if people would com-
ply with legal norms voluntarily, there would be no need for law in the first place. 
Unlike morality, law is a coercive order (as Kelsen 1967, pp. 30–33) argues). Due to 
its neglect of the political dimension of law making, the LAS model cannot give a 
fully satisfactory account of the authority of law. As the LAI model rightly puts 
forward, the authority of law cannot be made dependent on persuasion and partici-
pation. If the authority of law in each and every case would depend on the people’s 
support, the legal system would become very unstable. In most cases, most of the 
citizens do not participate directly in the process of law making, so why should they 
consider the resulting norms to be legally binding?

Despite its general rejection of ideology, the LAI model offers an ideology of its 
own. This ideology I would characterise as classic or conservative liberal.26 It 

24 Westerman (2005, p. 314) speaks of the “friendly face of the persuasive legislator” under which, 
according to her, “some risks” are hidden from view, which are discussed in the next paragraph.
25 This metaphor is introduced in Van der Burg and Ippel (1994). On the relation between law and 
morality from an interactive perspective, see also Van der Burg (2003).
26 I am focussing here on the political implications of the legislative theory presented by the LAI 
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favours a seemingly neutral, technocratic or functionalist, approach to the law. Law 
has value to the extent that it serves as an instrument to achieve certain policy goals. 
Which goals the law should promote, cannot be determined by scientific means. 
Legislation follows from a political decision taken by the legislature. Social actors 
may take part in the legislative process, but it is the legislator who has the final say. 
The LAI model considers values to be a matter of personal preference. From its 
external perspective, it refrains from passing judgements on the content of the law. 
However, it does care about its form, that is, the way in which legal norms are cre-
ated and applied. For law to count as valid law, the prescribed legal procedures have 
to be followed. Only competent authorities belonging to the state are allowed to 
create and apply law. In Kelsen’s Stufenbau, a norm can only be recognised as a 
legal norm, if a higher legal norm authorises its creation. This formal condition has 
to secure that only those norms are included in the legal system that are in accor-
dance with the other, already accepted legal norms. In its dedication to the Rule of 
Law, the LAI model shows a clear preference for two fundamental values: freedom 
(in the negative sense27) and (formal) equality. Freedom is guaranteed by the classic 
liberal adagio, already expressed by Montesquieu,28 that everything that is not 
explicitly forbidden by law is allowed. In order to protect legal security, the law has 
to consist of strict norms, which have to be applied in a strict way (in ordinary cases, 
by following the conventional meaning of legal concepts). The law only addresses 
action, not attitudes, so people remain free to think and believe whatever they want. 
Since legal norms are general, they apply equally to all norm addressees alike. As a 
rule, the law does not allow for exceptions and special privileges.

As an ideology, the LAI model can fulfil the fore-mentioned three functions. 
First and foremost, it contributes to the integration of society by representing it as a 
legal order in which everyone may participate who is authorised to create law, both 
state officials and citizens. The legal order is conceived as an integrated system 
consisting of legal norms that do not conflict with each other (following Kelsen’s 
principle of non-contradiction29). Secondly, the LAI model helps to legitimate 
authority within the existing power structure by providing for the conditions for 
creating valid law. That is, the legal system established itself who has the authority 
to create law and under what conditions. By definition, this authorisation is a merely 
formal attribution of competency which says nothing about the law’s moral quality. 
Unlike the LAS model, the LAI model does not require that the legislature issues 
legal norms in close cooperation with various social actors (unless, of course, the 
law prescribes this).

Thirdly, the LAI model becomes distortive, when it neglects the normative, in 
particular moral dimension of law making and the hermeneutic nature of law 

model. So it is very well possible that legal philosophers whom I have connected to this model 
endorse of have endorsed, in their private lives, another political ideology (as is the case, for 
instance, with Kelsen who was a social-democrat, see Dyzenhaus 1999: chapter 3).
27 See Berlin (2002, pp. 170–178).
28 See Böckenförde (2006, p. 36).
29 Kelsen (1967, p. 70).
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 application. Following the LAS model, it can be argued that the LAI model, by 
focusing on the instrumental function of legislation, ignores or downplays its pro-
tective function. Law is not only created to not achieve certain policy goals but also 
to protect fundamental rights, such as human dignity, fair trial and the basic free-
doms guaranteed in national constitutions and international treaties. Legal interpre-
tation is not merely a reproduction of supposedly ‘original’ or conventional meaning; 
it is a productive activity as well in which new meanings are attached to legal con-
cepts, even in so-called standard cases. As Gadamer (1981, p. 419) argues, in every 
application the meaning of the law changes to a greater or lesser extent. Moreover, 
the LAI model endorses a too simple view of legal communication. It is an illusion 
to think, as the LAS model argues, that the law’s meaning can be transferred without 
any distortion from the legislature to the norm addressees. Due to its neglect of the 
normative (moral) dimension of law making, the LAI model does not give a fully 
satisfactory account of authority. It assumes that the law’s authority is primarily a 
matter of authorisation, but it cannot explain what constitutes the authority of this 
authorisation. According to Kelsen (1973, p. 111), every legal norm is authorised by 
some higher legal norm and, ultimately, by the basic norm (or Grundnorm). The 
acceptance of this basic norm, which states that all norms following from the his-
torically first constitution constitute law, is considered to be a matter of political 
choice. If legal scholars accept the basic norm of a particular order, they are able to 
describe the norms following from it as legal norms. If not, they conceive of the 
state’s actions as just an exercise of power. However, on what grounds would one 
accept this basic norm? Citizens accept the authority of law because they consider 
the legislative process and the laws resulting from it, for some reason or other, to be 
legitimate. Because the LAI model refrains deliberately from giving any normative 
reasons, it cannot really distinguish the authority of law (as normative power) from 
power.

4.5  The Culture of Justification

As it appears, the authority of law is dissolved either into power or into communica-
tion. In the LAI model, authority becomes indistinguishable from power, since no 
reasons are offered for accepting the state’s claim to legitimacy. In the LAS model, 
authority is a matter of endless debate, since reasons have to be offered in each and 
every case for accepting this claim. According to Hannah Arendt, however, author-
ity is compatible with neither power nor persuasion. In her view, authority excludes 
potestas or power, because “where force is used, authority has failed” (Arendt 2006, 
p. 93). At the same time, it “is incompatible with persuasion, which presupposes 
equality and works through a process of argumentation. Where arguments are used, 
authority is left in abeyance” (ibid.). By giving reasons authority is deferred, because 
the acceptance of authority is made dependent on the always insecure outcome of 
persuasion: citizens may or may not accept the arguments offered by state officials 
(for instance, the legislator or the judge). Although the authority of law cannot be 

4 Legislation, Communication, and Authority. How to Account for the Bindingness…



102

matter of persuasion, it does need social support to establish and sustain itself. In 
society, there has to be a general and generally shared belief in the legitimacy of the 
current legal order. Otherwise, the order would be perceived as purely coercive and, 
consequently, it would have no authority to issue legally binding norms.30

As Ricœur argues (see above), there always is a gap between the state’s claim to 
legitimacy and the willingness to accept this claim by the citizens. It is the role of 
ideology to help bridging this gap. Ideology offers a justificatory narrative which 
has to make people willing to accept the law’s authority and to follow its prescrip-
tions. Legislative theory is both a product and a producer of ideology. It contains an 
account of why, and under what conditions, people should accept the state’s claim 
to legitimacy. As discussed above, the LAI model is based on a formal notion of 
authority. According to this notion, the authority of law is given and fixed and fol-
lows from the formal requirements guiding the law’s creation and implementation. 
Legislation has authority if it is created and applied in accordance with the pre-
scribed procedures. Though it refrains from making normative claims, the LAI 
model supports a classic or conservative liberal ideology which cherishes freedom 
(in the negative sense) and (formal) equality. The LAS model, on the other hand, is 
based on the conception of communicative authority. In this conception, the author-
ity of law is a gradual matter; it has to establish itself time and again by persuading 
people that the law is created and applied in the prescribed (communicative and 
interactive) way and, therefore, has to be followed. Legislation has authority to the 
extent that it can be proven to be the outcome of social interaction between the leg-
islator and various social actors and to give expression to fundamental values. The 
LAS model reflects a social liberal ideology which endorses progressive values 
such as freedom (in the positive sense31), (material) equality and solidarity.

Which ideology gives the best account of the authority of law (there are, of 
course, many other accounts than the two presented here), is itself an ideological 
matter and, therefore, a matter of individual political choice. I presume that the 
notion of communicative authority will be the most appealing to modern man, who 
is reluctant to accept commands from a source outside himself and wants to hear 
reasons first. But it will be very difficult, if not impossible, in concrete cases to give 
reasons that will be persuasive for everyone. Given the value pluralism in modern 
society I seriously doubt, with Přibáň, that law is able to integrate society on a sym-
bolic level by giving expression to shared values. Therefore, I feel more attracted to 
a formal notion of authority which requires people to comply with the law although 
they may not always share its values or subscribe to its content. However, what the 
LAI model fails to provide is a moral justification of the formal notion it endorses. 
If authority equals normative power (as I believe it does), it should be able to explain 
where its normativity derives from.32 Vis-à-vis the LAS model I would not deny—

30 On the relation between authority and persuasion in the field of adjudication, see Van Klink 
(2012, 2016a).
31 See Berlin (2002, pp. 180–182).
32 Useful suggestions for such a normative account can be found in, e.g., Böckenförde (2006), 
Fuller (1969) and Oakeshott (1999).
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given modern inclinations—that persuasion can be a valuable, even necessary sup-
plement to authority, when authority cannot stand on its own feet.33 But persuasion 
in concrete cases is only possible, in my view, if the existing legal and political order 
in general is accepted as authoritative. A communicative notion of authority may 
also undermine the current order, so I fear, when it makes the authority of law con-
ditional on fluctuating approval ratings. Moreover, it ignores or obscures the hierar-
chical relation between ruler and ruled which is, as Arendt argues, essential to 
authority.

To end on a peaceful note, I would like to make a last suggestion how rightful 
claims of both models could be combined.34 That this is no easy task, is indicative 
of the crisis law’s authority is facing in our present day and age or—as some would 
claim (not me!)—of its transformation. As A. Daniel Oliver-Lalana points out in the 
introduction to this volume, the creation and the review of law should be embedded 
in a “democratic culture of justification”:

In healthy constitutional systems, (elected) legislators are expected to give arguments in 
public for the laws they pass. Otherwise, citizens can hardly ascertain their reasonableness, 
and the same applies to courts where legislation is judicially reviewed.35

On the one hand, I would argue that the culture of justification depends on a 
culture of acceptance which makes it possible to give justifications and to come to 
some kind of agreement and cooperation. The authority of law requires a general 
and generally shared belief in the legitimacy of the current legal and political order, 
so that in principle—as the LAI model claims—every legal norm that is created in 
accordance with its formal conditions is accepted as valid law. Otherwise, the order 
would lack the stability necessary for its survival, since everything would become a 
matter of endless negotiation and debate. (Whether this is a good or bad thing, I do 
not intend to discuss here. Anyway, it would mean the end of law and its authority 
as we know it.) The belief in the order’s legitimacy may spring from various sources: 
it may be fuelled by different political ideologies which each gives its own justifica-
tion of the legal and political order at hand and its main purposes, basic principles 
and constitutive practices; it may follow from a religious duty to accept leadership; 
or it may simply be a matter of convenience, custom or tradition.

On the other hand, the culture of acceptance also needs to a certain extent a cul-
ture of justification. We can no longer assume, empirically speaking, that people are 
prepared to follow authority blindly and unconditionally. The belief in the order’s 
legitimacy—as the LAS model argues—cannot be taken for granted anymore and 
needs some confirmation. In the words of Leonard Cohen: “Your faith was strong, 

33 Van Klink (2012, pp. 274–276).
34 I thank Wim Voermans for making a suggestion along these lines at the International Conference 
on Legisprudence, ‘Conceptions and Misconceptions of Legislation’, University of Zaragoza, 
22/24 February 2018.
35 The concept ‘democratic culture of justification’ is taken from Dyzenhaus (2015, pp. 425–426). 
What the culture of justification entails for the legislature, is further explored in part II of this 
volume.
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but you needed proof.”36 That means that in legislative practise the legislature must 
show respect for the basic principles that are considered to be constitutive for the 
current order. If one believes, with the LAS model, that law has to be created in a 
communicative and interactive way and that the relation between legislator and citi-
zens has to be reciprocal, the legislative practise should reflect to some degree these 
ideals. As Van der Burg (2014, p. 107) argues (following Fuller), there must be a 
“continuing practise of legality”. Whether there is a sufficient correspondence 
between ideal theory and reality, is a matter of individual assessment. Van der Burg 
(2014, p. 167) believes that fundamental values such as legality, justice and democ-
racy are realised, at least to some, minimally acceptable extent, in our societies: 
“There is a minimum of realization and a promise of progressive interpretation. It is 
this dual nature of law which provides for a necessary yet contingent moral quality 
of law in Western democracies.” As long as this belief is sustained, law can exercise 
its authority.

What I intended to demonstrate here is that legislative theory is no neutral affair. 
One could say, as a variation on another pop song, that legislative theory is the leg-
islature’s little helper. As an ideology it supports the powers that be—including the 
legislator and any other legal actor engaged in the business of law making—to 
establish and maintain their authority. This may be not so problematic when ideol-
ogy is used constructively to strengthen legitimate authority. However, ideology 
becomes destructive when it paints a distorted picture of reality and gives credit to 
dubious legislative practices. By comparing the two models of law, I have attempted 
to show that both models are susceptible to ideological misrepresentation and mis-
use. Because of this ‘dark face’ of ideology, legal scholars have to become more 
conscious and critical about the legislative theory they endorse.
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