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CHAPTER 11

“The Obsolescence of Human Beings” 
and the Non-obsolescence of Law’s 
Natural Persons: Transformations 

of Legal Personhood Through the Lens 
of “Promethean Shame”

Britta van Beers

IntroductIon

What does it mean to be human in a technology-driven society? The 
growing influence of movements such as transhumanism and posthu-
manism, both in academia and in popular culture, and the bestseller 
status of books proclaiming the end of humanity in various ways, such 
as Homo Deus (Harari 2016) and Superintelligence (Bostrom 2014), 
suggest that this complex issue resonates with a much wider public. 
Moreover, the question of what it means to be human is now also on 
the legal-political agenda. Striking examples are current debates on the 
legal recognition of self-learning robots as “electronic persons”; and  
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the legal-ethical controversies raised by the prospect of human germline 
editing and “CRISPR babies.”

In this light, it is hard to believe that German philosopher Günther 
Anders’ magnum opus The Obsolescence of Human Beings 1: On the Soul 
in the Age of the Second Industrial Revolution (Anders 2002a, author’s 
translation) remains generally overlooked. Both this book from 1956 
and its “sequel” from 1980 (Anders 2002b) offer a provocative phil-
osophical anthropology for the technological age. The relevance of 
Anders’ thoughts for contemporary discussions on technology already 
shines through his own description of the three central theses of The 
Obsolescence of Human Beings. These theses are:

that we are no match for the perfection of our products; that we produce 
more than we can visualise and take responsibility for; and that we believe, 
that the things that we are able to do, we are also allowed to do, no: 
should do, no: must do. (Anders 2002a, p. VII, author’s translation)

Anders’ critical analysis of the impact of the increasingly technological 
lifeworld on our self-understanding as human beings and his reflection 
on the possibly dehumanizing effects of these developments, seem more 
relevant than ever. Indeed, many of the essays in the two books offer 
reflection on recent and upcoming technologies, such as human genetic 
engineering, artificial intelligence, and neuroscience. That Anders was 
able to foresee both these technological developments and the complex 
social-cultural dynamics to which they would give rise, is astounding, 
given that these technologies were, at the moment of his writing, still in 
an embryonic stage of development.

Also, in this respect, Anders’ thought is related to the work of 
his close friends and fellow German-Jewish thinkers Hans Jonas and 
Hannah Arendt, with whom he studied under Heidegger, and fled 
from Germany to the United States during World War II. Arendt and 
Jonas similarly reflected on possible future technological developments. 
Moreover, like them, Anders’ personal experiences during World War 
II profoundly influenced his philosophy. Indeed, the invention of the 
atomic bomb offers the most chilling example of the three main the-
ses of The Obsolescence of Human Beings. Since Hiroshima we know 
that we are capable of bringing about the end of human history; yet, as 
Anders points out, we are incapable of imagining this nuclear apocalypse. 
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Nevertheless, unlike Jonas’ and Arendt’s philosophy, Anders’ work has 
been largely neglected in the English-speaking world.

From this brief description, it will be clear that Anders’ thoughts on 
the interaction between human beings and technological artifacts have 
proven to be remarkably applicable to current technological develop-
ments. The main argument of this chapter is that Anders’ philosophical 
anthropology and, more specifically, his concept of “the obsolescence 
of human beings,” is also highly relevant for current debates about legal 
personhood.

Throughout its history, the legal concept of the person has gone 
through several waves of naturalization and artificialization. At the 
moment, as will be discussed, a certain tendency can be detected to arti-
ficialize the legal concept of the natural person, that is, to “liberate the 
legal person” (Naffine 2011) from its naturalistic confines and human-
istic premises. As a consequence, the gap between homo and persona, 
between flesh-and-blood human beings and legal persons, is widening. 
In this chapter I use Anders’ essay On Promethean Shame as a lens to 
critically examine the current transformation of the legal concept of the 
natural person. The chapter’s structure is as follows.

Hereafter, I introduce Anders’ concept of Promethean shame, and 
identify three dimensions to this concept. As I discuss in the subsequent 
section, the idea of Promethean shame is able to throw new light on 
contemporary discussions about emerging technologies. I then argue 
that the three levels of Promethean shame can also be recognized within 
the current tendency to artificialize the legal concept of the person. 
Through a discussion of wrongful life claims, I highlight several prob-
lematic aspects of this more artificial approach. As I argue, the artificialist 
lawyer’s radical neglect of the biological aspects of life leads to a dis-
torted legal understanding of what is at stake within the legal regulation 
of emerging technologies.

From Promethean PrIde to Promethean Shame

It is generally agreed that the myth of Prometheus symbolizes the 
human drive toward technological mastery over nature. In his essay On 
Promethean Shame, Günther Anders unfolds a radically different inter-
pretation. “In a sense,” he writes, “Prometheus’ triumph has been all too 
overwhelming” (Anders 2016, p. 31). According to Anders, the mod-
ern Prometheus no longer experiences a sense of mastery and pride in 
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the presence of his technological inventions. Instead, it is shame that he 
feels “when confronted by the ‘humiliatingly’ high quality of fabricated 
things” (Anders 2016, p. 30).

To substantiate his concept of Promethean shame, Anders com-
mences his essay with an entry from his diary, in which he describes his 
first encounter with the phenomenon. Together with his friend T., he 
visited an exhibition of technology. From the start, T. acted very nerv-
ously. Each time that he viewed the highly complex appliances on show, 
he would lower his eyes, fall silent and conceal his hands behind his back, 
“as if he was ashamed to have brought these heavy, graceless and obso-
lete instruments into the company of machines working with such accu-
racy and refinement” (Anders 2016, p. 30).

T.’s odd pattern behavior toward the exhibited machines reminds 
Anders of the behavior of people who come eye-to-eye with their supe-
rior, or who encounter someone from a “higher” class, and suddenly 
feel embarrassed of who they are. Similarly, under the gaze of the shiny, 
seemingly perfect machines, T. is overcome by embarrassment about his 
own all too human origins. In Anders’ striking words:

T. is ashamed about having naturally grown instead of having been made. 
He is ashamed because he owes his existence to the blind and uncalcu-
lated, the highly archaic process of procreation and birth, which places him 
in stark contrast to the immaculate products, which are carefully designed 
through and through. His shame thus consists in his “natum esse,” in his 
lowly birth. He regards this is ‘low’ (not unlike the chronicler of found-
ers of religion) precisely because it was a birth. Once he is ashamed of his 
antiquated line of descent, the same naturally also holds for its faulty and 
inescapable result: he is ashamed of himself. (Anders 2016, p. 5)

In the remainder of the essay Anders builds on this initial observation 
by offering further illustrations of the concept of Promethean shame and 
developing a theoretical framework to understand the phenomenon. A 
large part of his essay consists of responses to possible objections against 
his line of reasoning. One of the most obvious of these is why we would 
feel inferior to the things we make ourselves in the first place. In other 
words, what is the source of Promethean shame? Upon closer inspection, 
it appears that Anders identifies three interconnected sources for the phe-
nomenon of Promethean shame.
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The first source was already touched upon: T. feels ashamed that he 
has been born, rather than made. To those who argue that this shame is 
highly unlikely as it is humans themselves who make “their” machines, 
Anders retorts that the industrial production of artifacts, in practice, 
involves many makers. For assembly line workers and others who con-
tribute to the production process, “the world of machines is no more an 
object of pride than it is ‘their’ property to own” (Anders 2016, p. 33).

This is all the more true for those on the consumer side of commod-
ity production, whose agency and choices are an easy target for manipu-
lation in today’s market society. In reality, as Anders also writes, supply 
often leads to demand, and not the other way around (Anders 2016, 
p. 43). Indeed, in technological societies the real subjects of desire and 
demand are not so much people anymore, Anders writes, but machines. 
We have to give, so to say, the machine what it wants. Therefore, “the 
maxim become who you are is [now] acknowledged to be the valid maxim 
of machines” (Anders 2016, p. 43).

This sense of human inferiority finds its source in a second layer of 
Promethean shame: the shame for our given, embodied nature. Compared 
to the speed, power, and accuracy of machines, we experience our own 
bodily “machinery” as rather primitive and lacking: “a faulty construc-
tion” (Anders 2016, p. 37). This sensation clearly surfaces in T.’s embar-
rassment for the plumpness of his hands. Unlike the artifacts we produce, 
our bodies are reshaped and prefixed, and, therefore, cannot live up to 
certain standards. More precisely, our bodies are not even raw materials: 
too “rigid and stubborn,” they cannot be remade to fit the specification. 
The shiny world of products, in contrast, is one of incessant renewal and 
continuous innovation. In this light, the body emerges as “something 
that must be overcome” (Anders 2016, p. 36). Indeed,

our body is today still yesterday’s body, still the body of our parents, still 
the body of our ancestors. […] It is morphologically constant; morally 
speaking: unfree, stubborn and unaccommodating. Seen from the per-
spective of machines, it is conservative, obsolete and un-changeable: a 
dead-weight in the rise of machines. In brief: we must invert the relation 
between freedom and unfreedom. Things are free and human beings are 
unfree. (Anders 2016, p. 38)

Our embodied nature also brings with it a structural vulnerability. 
This brings me to the third source of Promethean shame that Anders 
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identifies: our mortality and uniqueness. In a way, the life of products is 
an immortal one. Evidently, objects at some point fall apart. However, 
when the object is replaced by a new one that is indistinguishable, it 
can be said to continue its existence through its successor. Anders lik-
ens this serial existence to “industrial re-incarnation” (Anders 2016, p. 
51), a form of immortality achieved through the unlimited production of 
artifacts.

Human individuals, on the contrary, have to put up with their unique-
ness: they cannot be replaced, and are thus marked by mortality. As such, 
“the experience and knowledge that we are not mass-produced […] acts 
as a Memento mori” (Anders 2016, p. 56). This is what Anders calls 
“the human malaise of being unique” (Anders 2016, p. 51). In this light, 
the humanist credo, which holds that human beings are unique and 
therefore worthy of respect, has lost its meaning for “the transformed 
Prometheus.” Instead, our uniqueness as human individuals become a 
burden of which we want to be relieved.

“Promethean Shame” In an age  
oF tranS- and PoSt-humanISm

What to make of Anders’ philosophical anthropology? Did Anders 
uncover a phenomenon that can be observed in daily life? Do we really 
experience, every now and again, feelings of humiliation, anguish, and 
defeat when faced with the blinding perfection of technological artifacts? 
Or is he exaggerating?

In the preface of The Obsolescence of Human Beings, Anders himself 
openly answers the last question in the affirmative (Anders 2002a, pp. 
14–15). By using “philosophical exaggerations,” that is, “misrepresenta-
tions pointing in the direction of the truth” (Anders 2002a, p. 86), he 
aims to awaken readers’ imagination, thereby allowing them to open up 
for certain hidden or disquieting truths and enabling them to take a crit-
ical stance toward their growing dependency on machines and appara-
tuses. On Promethean Shame should, therefore, not be understood as a 
confirmation of human obsolescence in an age of technology, but rather 
as an admonition. Anders is concerned that technologies may result in 
“the annihilation of the human as human” (Anders 2016, p. 49). The 
paradox is that our Promethean aspirations to conquer nature, may 
also result in our own demise. From this perspective, Anders’ negative 
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anthropology can be compared to a black mirror: individuals who peer in 
this mirror, see their humanity reflected at its bleakest.

Even if Anders’ methodology is one of the exaggeration, it is quite 
easy to recognize real-life instances of Promethean shame in contempo-
rary discourse on new technologies. For example, upon reading Harari’s 
Homo Deus, it is almost impossible not to be overwhelmed by feelings 
of human obsolescence in the light of technological developments to 
come. The Israelian historian predicts a fundamental devaluation of the 
human as a result of the rise of new technologies. As we come to rely 
on big data in all segments of life, the human will likewise dissolve in 
a sea of big data. Consequently, our humanist belief in human freedom 
and equality will be replaced by a dataist belief in the ability of artificial 
intelligence to predict human behavior through infallible, self-learning 
algorithms. Similarly, Anders’ admonition that in technological societies 
the real subjects of desire and demand will be machines and not people, 
seems an apt description of already existing visions. For example, tech-
nology guru Kevin Kelly advises us to be smart and to listen to “What 
Technology Wants,” as his 2010 book is entitled.

More generally, it can be observed that several authors tend to 
combine their awe for the technological possibilities to optimize the 
human condition with a disdain for the given, biological aspects of life. 
Especially for transhumanists, biology is something that must be over-
come, as also expressed in the subtitle of Ray Kurzweil’s transhuman-
ist manifesto The Singularity Is Near: When Humans Transcend Biology 
(Kurzweil 2006).

Furthermore, also several scholars who are not self-acclaimed 
transhumanists are indirectly contributing to a collective sense of 
Promethean shame. A striking illustration is the book The End of Sex 
and the Future of Human Reproduction, written by law and technology 
expert Henry Greely. Greely predicts that within one or two decades, 
most prospective parents will reproduce artificially through a procedure 
that he calls “easy PGD”: Preimplantation Genetic Diagnosis (PGD) 
with artificial gametes. As soon as gametes can be artificially produced 
through In Vitro Gametogenesis (IVG), PGD will become both very 
accessible and attractive, also to parents without fertility problems. 
Women would then no longer have to undergo hormonal treatment 
and surgery in order for their egg cells to be procured. Moreover, as 
soon as IVG is possible, parents will be able to produce hundreds of 
embryos without much pain or effort. They can then select the embryo 
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with the “best” genetic profile for implantation. Greely thinks no 
rational person would say “no” to this technology:

The process of human reproduction is wasteful, expensive, and bizarrely 
complicated. Such a process surely must be the product of evolution, 
because no one would have designed it this way. And, for many people 
who want to be parents, it does not work. Ultimately, this book is about 
the ways we are likely to redesign that system, to make it less wasteful, 
expensive and complicated. (Greely 2016, p. 44)

In other words, easy PGD will lead to a more efficient process of human 
reproduction. Natural reproduction, as “a product of evolution,” has 
become outdated, according to Greely. From that perspective, human 
reproduction should be “redesigned.”

Greely’s words conjure up a world in which there is not much dif-
ference anymore between human reproduction and the production of 
commodities. From his perspective, human reproduction needs optimi-
zation to become more rational, transparent and cost-effective. If one 
goes along with Greely’s line of argumentation, it is only logical if peo-
ple in the future are ashamed of having been born the old-fashioned, 
clumsy way, rather than as the result of calculated and carefully designed 
methods of reproduction. It is even possible that this sense of shame, 
and its underlying social norm, will also find recognition on a legal level, 
though, for example, so-called wrongful life actions. In the next section I 
turn to the relevance of Promethean shame for current discussions about 
the legal person, using these wrongful life actions as a recurring example.

LegaL “metamorPhoSeS oF the SeLF”1  
In an age oF Promethean Shame

Pragmatist philosopher John Dewey once observed that the history 
of western culture shows a “chameleon-like change” of the legal per-
son. Various legal concepts of the person have followed one after the 
other, yet “almost all concepts have persisted side by side in a confused 
intermixture” (Dewey 1926, p. 658). Nevertheless, a constant can be 
detected in this process. As I have discussed extensively elsewhere, the 
evolution of the legal person is, essentially, a dialectical one. The core 
question underlying this dialectical process is to what extent a legal per-
son should be understood as the reflection of real-life, flesh-and-blood 
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human beings, or rather as a disembodied and strictly legal-technical 
abstraction (Van Beers 2017, p. 569). The resulting dynamics can be 
described as a succession of alternating waves of artificialization and 
naturalization.

What is the main driver behind the continuous transformation of this 
legal notion? According to Dewey (1926, p. 655), the evolution of the 
concept has depended “on a mass of non-legal considerations: consid-
erations popular, historical, political, moral, philosophical, metaphysical, 
and, in connection with the latter, theological.” In these times, techno-
logical understandings of the human can be added to Dewey’s list. In 
reaction to technological developments in the fields of artificial intelli-
gence and biotechnology, a rather artificial concept is gaining ground in 
law. According to a growing number of legal scholars, the legal person is 
a fundamentally disembodied, “highly plastic” (Grear 2013), “mutable 
and fluid” (Naffine 2009, p. 45) entity. As they argue, the technologi-
cal artificialization of the human, and the blurring boundaries between 
persons and things more generally, equally necessitate an artificialization 
of the legal concept of the person. They are no longer convinced by the 
classic legal distinction between so-called natural persons (human legal 
subjects) and artificial persons (non-human legal subjects such as corpo-
rations) in this technological, postmodern era. In other words, to them, 
the legal concept of the natural person has become obsolete.

In the remainder of this chapter I argue against the obsolescence of 
law’s natural person by engaging with Anders’ philosophy. Interestingly, 
the three sources of Promethean shame, which I identified in the pre-
vious section, are replicated on a legal level through three forms of 
contestation of the legal concept of the natural person. I will use wrong-
ful life claims and their underlying concept of the natural person as a 
recurring example to illustrate these legal manifestations of Promethean 
shame.

The Shame of “Natum Esse”2

The legal importance of birth for recognition as a legal subject is prob-
ably best illustrated through Article 1 of the Universal Declaration of 
Human Rights: “all human beings are born free and equal in dignity and 
rights.” Also in other fields of law birth is understood as an event of legal 
significance: when we are born in the physical world, we are simultane-
ously born as natural persons in the legal world.
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However, certain asynchronicities between the biological birth of 
human beings and the legal birth of natural persons are emerging, espe-
cially within the legal governance of assisted reproductive technologies. 
A good example is the recognition of future children as legal subjects in 
these contexts, that is, children who have not been born or even con-
ceived yet. The welfare of these future children has become one of the 
central principles in the law and ethics of assisted reproduction.

In several legal contexts, the discrepancy between legal birth and  
biological birth even takes on the shape of a clash. The current wave of 
lawsuits against fertility clinics suggests that birth is rapidly becoming 
the object of new legal contestations. If something goes wrong during a 
reproductive treatment, both the parents and resulting child can turn to 
tort law for recognition and compensation of their resulting grievances. 
For example, a doctor mistakenly selects and implants an embryo with a 
serious genetic disorder as part of preimplantation genetic diagnosis, or 
she wrongly assumes that there is no reason for prenatal testing, even if 
there is a family history of a certain genetic diseases. As a consequence 
of her culpable carelessness, the pregnancy is continued instead of ter-
minated, resulting in the birth of a child with severe genetic disorders. 
Under these circumstances, both the parent and the resulting child may 
claim damages. These legal claims are better known as wrongful birth 
(the claim by the parents) and wrongful life actions (the claim by the 
child).

Within the logic underlying wrongful life actions, the shame to have 
been born takes on quite a literal meaning. According to, for example, 
the Dutch interpretation of wrongful life claims, the child is compen-
sated for the fact of having been born instead of having been aborted. 
In the so-called Baby Kelly case,3 the Dutch Supreme Court (“Hoge 
Raad”) ruled that claimant Kelly’s severely disabled life was so “pitiful,” 
that damages for her entire life were deemed in order. An obstetrician 
had negligently failed to detect Kelly’s grave genetic diseases during her 
mother’s pregnancy. The Hoge Raad ruled that the obstetrician did not 
only negligently frustrate the parents’ right to self-determination by rob-
bing them of the possibility to terminate the pregnancy; it also ruled that 
the medical professional had violated her duty of care toward the future 
child.

This raises the question as to which of Kelly’s legal interests were vio-
lated through the obstetrician’s negligent failure. The damages awarded 
to Kelly do not leave much room for interpretation: Kelly received 
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damages for not only the expenses related to her disabilities, but for all 
living expenses. By awarding her damages for what is essentially her life, 
the Supreme Court’s ruling implies that Kelly had a legal interest in her 
own abortion. It is hard to deny that the Hoge Raad thereby makes a 
value judgment about Kelly’s life: her life is unworthy of living and can 
therefore qualify as a source of damages. This position is hard to rec-
oncile with the principle of human dignity (Van Beers 2018). This may 
explain why the legal construction chosen by the Hoge Raad is rather 
unique worldwide.

Furthermore, the recognition of a legal subject’s interest in her own 
non-birth introduces a peculiar understanding of the legal person: a  
person who can legally and retroactively contest her own birth, which 
is, paradoxically, also the event that constitutes her legal subjectivity and 
allows her to act as claimant in the lawsuit in the first place. This radi-
cal separation between the legal subject and her birth suggests not only 
that, according to this logic, legal persons can preceed their own birth 
(this is, to a certain extent, already recognized through the well-known 
nasciturus fiction that dates back to Roman law). It also suggests that 
legal subjects can actively repudiate their own birth, thereby exhibiting a 
rather far-reaching form of rejectio fati. It is exactly this rejection of one’s 
own fate that also seems to be at the root of the Promethean shame to 
have been born. Indeed, Anders (2016, p. 47) describes the attitude of 
“the transformed Prometheus” exactly in terms of rejectio fati.

The Body as “Something that Must Be Overcome” 4

Also, the second source of Promethean shame—the shame for one’s 
given, embodied nature—resurfaces in the context of current contes-
tations of law’s natural person. Once the notion of the legal person is 
understood as a purely artificial, legal-technical device, as an entity that 
it is entirely cut off from its real-life, flesh-and-blood counterpart, the 
human body can only be perceived as ancillary to the legal person. As a 
German legal scholar once described the consequence of his own purely 
legal-technical understanding of the person: “the embodiment of human 
beings is for their legal personality a completely irrelevant feature” 
(Zittelman 1873, p. 68).

If the human body can no longer be understood as an integral part 
of the legal subject (persona), only one possibility remains to represent  
the body in law’s summa divisio of persons and things: it becomes an 
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object of that subject’s rights (res). This means that using a purely 
legal-technical, artificial concept of the legal person within the regulation 
of technological developments gives rise to a dualistic, cartesian under-
standing of the relation between body and person. The disembodiment 
of the legal person that results from this artificialist understanding of the 
legal person corresponds with a Promethean vision of the human body 
“as something that must be overcome” (Anders 2016, p. 36).

This tendency can be illustrated by a second, more common interpre-
tation of wrongful life actions. Unlike the Dutch Supreme Court, most 
courts that recognize wrongful life claims award damages to children for 
only the expenses related to their disabilities. The well-known French 
case of Nicolas Perruche can serve as an example.

Nicolas’ mother was infected with rubella when she became preg-
nant of Nicolas. However, her doctor negligently failed to detect this. 
The rubella resulted in Nicolas being born with Gregg syndrome, a con-
genital deficiency which manifests itself through multiple disabilities. If 
Nicolas’ mother had known about the disease, she would have termi-
nated the pregnancy. Both mother and child claimed they were therefore 
aggrieved by the doctor’s negligent behavior and started a lawsuit for 
wrongful birth and wrongful life.

In 2000 the French Supreme Court (Cour de Cassation) recognized 
Nicolas’ wrongful life claim.5 However, unlike the Dutch Supreme 
Court, the court awarded damages for only the expenses related to 
Nicolas’ disabilities. The decision led to much upheaval throughout 
French society. Also among legal scholars, the case was much criticized 
and discussed.

In deciding to hold the doctor liable for only the disabilities, the Cour 
de Cassation was able to evade making value judgments about Nicolas’ 
life. However, as a result of this, another problem emerged. The disabili-
ties that were regarded as the source of damages had not been caused by 
the doctor’s negligence. Indeed, as Nicolas’ disabilities were the result 
of genetic deficiencies, he could not have been born without them. The 
only other available scenario was that he would not have been born at all. 
In other words, interpreting wrongful life claims in this way stretches the 
concept of legal causation to its limit.

More precisely, one of its effects is to create a new legal fiction: the 
fiction that the child could have been born without disabilities. In 
this interpretation, the child does not have right or interest not to be 
born, as in the Dutch interpretation, but rather the right to be born in 
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a different body. As this construction fictionalizes the way the natural 
person relates to his or her body, it could be said that the result is not 
just a legal fiction, but an entirely fictional legal subject, as Yan Thomas 
(2002, pp. 165–166) argues in his eloquent analysis of the Perruche case. 
As such, this new legal fiction takes the artificiality of law’s natural per-
son to a whole new level. By recognizing wrongful life claims, children 
are allowed to legally contest the natural state in which they were born, 
thereby dissociating their legal selves from their embodied selves in a rad-
ically new way.

Ultimately, the wrongful life claim makes it possible for a legal subject 
to complain about the fact of having been formed in the wrong shape, 
with the wrong body and the wrong genes. This brings to mind Anders’ 
words “that the fact of ‘having already been formed in the wrong shape’ 
is the main defect that the human engineer seeks to address and the main 
reason for Promethean shame” (Anders 2016, p. 51).

The “Human Malaise of Being Unique”

The third and last level of Promethean shame takes root in the “human 
malaise of being unique” (Anders 2016, p. 51). As discussed, the mod-
ern Prometheus also feels inferior to the products he makes because he 
is, unlike them, irreplaceable. The so-called serial existence of things 
offers them, to a certain extent, an “immortality through reincarnation” 
(Anders 2016, p. 53).

Anders argues that this third source of Promethean shame goes back 
to a reversal of the humanist credo: human uniqueness is no longer to be 
regarded as a source of human dignity, but rather as a source of human 
inferiority in comparison to the endless production of things. Similarly, 
the humanist thought that “humankind is the measure of all things” 
seems to have lost all meaning for the modern Prometheus. Instead, in a 
world in which machines and products are perceived to outshine human 
beings in many respects, things will become the measure of all humans.

Evidently, this reversal of the moral status of things and persons is 
not yet reflected on a legal level. Nevertheless, it cannot be denied that 
a dilution between the legal categories of persons and things is already 
becoming visible. Illustrations are recent proposals to confer legal per-
sonhood to entities that have traditionally been regarded as things, such 
as rivers, animals, and forms of artificial intelligence. In a similar vein, 
artificial persons such as corporations are increasingly successful in 
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making themselves heard in a field of law that used to be the exclusive 
domain of natural persons: human rights law (Grear 2007, p. 511).

Also, in the context of wrongful life claims, a legal dedifferentiation 
between persons and things threatens to take shape. One of the concerns 
about wrongful life claims is that lawsuits like these introduce a new type 
of product liability, which portrays the child as the defective product in 
question. As Habermas writes about this type of lawsuit:

[…] later generations can demand an account from the programmers of 
their genome; they can hold these producers responsible for what they, 
the offspring, consider the unwanted consequences of the organic starting 
point of their life histories. This new structure of attribution results from 
obliterating the boundary between persons and things. One can see this, 
for example, in the case of the parents of a handicapped child who hold 
their physician responsible for the material consequences of a mistaken pre-
natal diagnosis and undertake a civil suit for ‘compensatory damages’ – as 
though the medically unexpected handicap were tantamount to damage to 
one’s property. (Habermas 2003, pp. 13–14)

Also, in other respects, the wrongful life claim can be used as an illustra-
tion of the Promethean shame for one’s uniqueness. Within the Cour 
de Cassation’s interpretation of wrongful life, the serial existence of 
products is mirrored in the legal fiction that the same individual could 
have been born in a different body without disabilities. Indeed, courts 
that award damages for expenses that are related to the child’s disability 
counterfactually presuppose that if the medical professional’s negligent 
behavior had not taken place, then a healthy version or copy of the child 
would have been born: a copy of the child without disabilities (Iacub 
2002, p. 118).

the non-obSoLeScence oF Law’S naturaL PerSonS

I have argued that Anders’ concept of Promethean shame is starting to 
materialize on a legal level through the current dilution between natu-
ral and artificial persons in law. In that process, technological possibil-
ities to transform the biological aspects of life play a vital role. In this 
final section I take my analysis of legal personhood through the lens of 
Promethean shame one step further through a critical evaluation of this 
tendency.
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Evidently, the outlines and meaning of the natural person, as a cat-
egory of law and thus a human construct itself, are not set in stone. 
Concepts of the human and humanity have equally evolved over time. 
Without a doubt, technologies will lead to new answers to the ques-
tion of what it means to be human. In that sense, law’s natural person 
(persona), like its substrate (homo), is indeed “artificial by nature,” to 
use Helmuth Plessner’s famous expression. It should be noted, in that 
regard, that Anders himself expresses similar views of the human in a 
French article from 1937, in which he writes that “l’artificialité est la 
nature de l’homme et son essence est l’instabilité” (Stern/Anders 1937).

However, this artificiality cannot be the end of the discussion on the 
future of law’s natural persons. The reason is that one need not be a 
transhumanist or posthumanist to understand how today’s technologies 
make it possible to alter the conditio humana. Furthermore, one need 
not be a techno-pessimist to agree that these same technologies that may 
start of as liberating and empowering, can give rise to practices with dis-
empowering and sometimes even dehumanizing effects. Current debates 
about big data, algorithms and the growing power of so-called tech 
giants provide ample examples.

Remarkably, Anders seems to have foreseen this dynamic of emerg-
ing technologies. Moreover, he underpins his critique of human  
self-instrumentalization with a concept of the person that is neither arti-
ficialist, nor naturalist or metaphysical. In a crucial section on the phe-
nomenon of “human engineering,” he explicitly denies that he aims to 
protect some version of human nature:

Far be it from me, then, to regard the form (eidos) or morphological fix-
edness of existing ‘species’ (the ‘human’ species included) as ‘sacrosanct’ 
or ‘good’ just because they are what they are, or to retrospectively sanc-
tion them (or condemn their transformation as a ‘cosmic prohibition’). All 
the more so, because nature itself is clearly open to mutation […]. Even if 
there were such permanence, even if it were proven that the various spe-
cies have endured unaltered to this day, this persistence would still not be 
morally conclusive, precisely because questions of what is just (quaestiones 
iuris) are independent of questions of fact (questiones facti). (Anders 2016, 
p. 48)

In his denial of being “metaphysically conservative” (Anders 2016,  
p. 47), Anders cannot be grouped with today’s so-called bioconservative 
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thinkers. Instead, what concerns him about human engineering is the 
danger that

we are undergoing this transformation of the self for the sake of machines 
and because we employ these as blueprints and models for our own mod-
ification. We hence relinquish ourselves as our measure as humans and 
with this gesture we either restrict or give up our freedom. (Anders 2016,  
p. 47)

In other words, even if humans are artificial by nature, there are certain 
limits to their artificiality. These limits are reached as soon as humankind 
no longer functions as the measure of things, but instead things become 
the measure of humans.

What are the implications of these thoughts for current discussion on 
law’s natural person? Similar to the limits of human artificiality, there are 
also limits to the elasticity of law’s concept of the natural person. The 
wrongful life claim illustrates how the risks of human self-degradation  
and self-objectification that Anders describes in the context of new 
technologies, can also manifest themselves on a legal level. The lives 
of children who are awarded damages for wrongful life, are measured 
according to a certain standard. This standard is one that is more com-
monly applied to defective things that are in need of replacement than to 
people.

More generally, artificial personhood, disembodied and empty as it is, 
cannot offer answers to the most vital legal challenges posed by tech-
nological developments. Ultimately, these technologies make answers 
to the question of what it means to be human indispensable, also on a 
legal level. Indeed, what seems to be at stake in the coming era of human 
enhancement technologies is our embodied, human nature. Artificial 
personhood, from that perspective, is a dead-end street. Without some 
concept of the natural person, the law cannot offer any guidance in these 
debates, and cannot counter the self-destructive potential of human 
engineering.

noteS
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2.  Anders (2016, p. 30).
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