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At the beginning of the twelfth century a university emerged at Bologna where the study of Roman law

was taken up. The �rst generations of scholars, the glossators, interpreted the Corpus iuris civilis in its

medieval shape (subdivided into �ve volumes) and produced various types of scholarly works: glosses,

lecturae, summae, etc. Learned jurists of the fourteenth and �fteenth centuries, the commentators,

continued the exegetical work of their predecessors. They no longer wrote glosses, but continuous

commentaries. Moreover, they produced consilia, advisory opinions given in view of speci�c court

cases. By this time the study of Roman law had spread over major parts of southern Europe. With the

dissemination of canon law and the foundation of universities, the knowledge of Roman law could also

spread to more northern regions, penetrate into legal practice, and lay the foundation of a common

legal culture on the continent: the ius commune.
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I. The Tradition of Roman Law in the Early Middle Ages

In the Middle Ages the Corpus iuris civilis constituted the basic text for two major legal traditions, namely

that of Byzantine law in the East and that of ius commune in the West. The Corpus iuris civilis was the

legislative work of the Roman Emperor Justinian (482–565), issued in the years 529 to 534 CE. It consisted

of three ‘law books’, viz. the Institutes (Institutiones), the Digest (Digesta) or Pandects (Pandectae), and the

Codex. The Institutes were a student textbook. The Digest contained a compilation of fragments, derived

from jurists’ writings from the classical era of Roman law (from the �rst to the third century CE). The Codex

was a compilation of imperial constitutions, dating from the second century CE up to the time of Justinian

himself. Justinian also promulgated constitutions after the year 534, collected as the Novels (Novellae),

but strictly speaking these are not a part of the Corpus iuris.  The term Corpus iuris civilis as a title,

designating the three law books together (Institutes, Digest, and Codex) was used for the �rst time in the

1583 edition by Denis Godefroy (1549–1622). However, some jurists in the thirteenth century already

referred to the whole body of Roman law texts as the Corpus or the Corpus iuris.

p. 287
1

In the East there was a strong continuity, due to the fact that the Eastern Empire did not collapse, but

managed to survive until Constantinople was conquered by the Ottomans in 1453. Initially, the Corpus iuris

retained the force of law and was supplemented with new constitutions of Justinian and his successors, but

soon it fell into disuse, primarily since it was for the greater part written in Latin, while the Byzantine

population of the time was Greek-speaking. Nevertheless it continued to be determinative for Byzantine

law, that is the legal tradition of the East, since numerous Greek translations of and excerpts from the

Corpus iuris came into being. When the outline of substantive Roman law threatened to go astray, Emperor

Leo VI (The Wise, 866–912) ordered the composition of a Greek elaboration of the entire Corpus iuris. The

work was handed down as the so-called Basilica (τὰ βασιλικά νόμιμα), literally ‘the imperial laws’, consisting of

sixty books, subdivided into titles. Texts on a speci�c issue, originating from the Institutes, the Digest, the

Codex, and the Novels, as well as from later constitutions, all in Greek, were brought together under one and

the same title.

Contrary to what occurred in the East, in the West there was hardly any continuity. After Italy had been

conquered by the Lombards (sixth century), major parts of Roman law passed into oblivion. Only the text of

the Institutes and a Latin excerpt of the Novels, the Epitome Juliani, were preserved to some extent.

Elements of Roman law also survived in the records of the customary law of the various peoples and tribes

in western Europe (the so-called leges barbarorum) and in the Etymologiae, an encyclopaedic work of Isidore

of Seville (560–636). By far the most important source for the survival of Roman law in the early Middle

Ages was the Lex Romana Visigothorum, promulgated in 506 by King Alaric II (d.507) for the Roman

inhabitants of the kingdom of the Visigoths, which was situated in the present-day south of France and

adjacent parts of Spain. This compilation was for the greater part based on Roman law texts, derived from

pre-Justinianic sources. Shortly after its promulgation, parts of the Visigothic kingdom were conquered by

the Franks. In the remaining parts of the realm in the Iberian peninsula, the validity of the Lex Romana

Visigothorum had come to an end by the end of the seventh century, when a compilation of royal statutes was

promulgated, the Liber iudiciorum (654, revised in 680/681), which had binding force for both the Visigothic

and the Hispano-Roman population. In the south of France, however, the Lex Romana Visigothorum

continued to be the most important written source of law, until in the twelfth century its role was gradually

taken over by the Corpus iuris civilis.

p. 288
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II. The Emergence of a European Legal Scholarship

In Bologna, in the north of Italy, around the year 1100 a law school came into existence and the study of the

Corpus iuris revived in the West. The earliest document showing that the jurists had access again to the

Digest or part of it, dates from the year 1076. In Marturi, the present-day Poggibonsi in Tuscany, the

magistrate rejected an appeal to acquisitive prescription, referring to D. 4.6.26.4. The �rst part of the Digest,

books I to XXIV.2, which in the Middle Ages was termed the Digestum Vetus, was probably the �rst to enter

circulation again by that time. The Collectio Brittanica, a compilation of canon law texts dating from around

1090, contains as many as ninety-three fragments from this Digestum Vetus, also reproducing the book and

title from which the texts were derived. This shows that with all probability the canonists working in the

Papal Chancery again had a copy of the Digestum Vetus at their disposal.  Thus, by the end of the eleventh

century some Roman law texts were known again in the West.

2

Before the law school at Bologna came into being, there was already a law school at Pavia. The jurists, who

taught at Pavia, did not teach Roman law, but Lombard law. However, they were acquainted with Roman

law. They composed glosses, explanatory notes to the texts of Lombard law, in which they referred to

excerpts of the Codex Justinianus (Epitomae Codicis) and an excerpt of the Novels (Epitome Juliani). Not long

afterwards the law school of Bologna must have emerged. In that city there was already a school for the

seven liberal arts. The foundation of a law school was possibly promoted from Pavia or by the margraves of

Tuscany, the house of Canossa, although this cannot be said for sure. Neither do we know much about the

�rst professors who taught Roman law in Bologna. Lanfranc of Pavia (1010–89) would have been the one

who laid the foundation for legal education and according to tradition, a certain Pepo or Pepone would have

been the �rst to teach the Corpus iuris. Pepo was said to have used only the Codex and the Institutes in his

lectures, and not yet the Digestum Vetus. Both Lanfranc and Pepo would have had connections with Pavia and

the margraves of Tuscany. With more certainty the name of Irnerius (d. c.1130) can be mentioned as one

of the �rst to teach Roman law at Bologna. Irnerius, originally a master in the liberal arts (magister artium),

is seen as the founder. He tried to standardize the basic text for legal education, the Corpus iuris civilis, and

wrote glosses to this text. The latter technique was also practised by his fellow learned jurists up to the

middle of the thirteenth century. Hence these scholars are called glossators.

p. 289

Various circumstances may have favoured the study of the Corpus iuris civilis. The German emperors were the

natural allies of the practitioners of Roman law. From their perspective the Roman Empire had never fallen,

that is the ‘politische Romidee’ (the attribution of political supremacy to Rome). They considered the Holy

Roman Empire of their time to be a continuation of the Roman Empire of Antiquity (translatio imperii) and

Roman law as the imperial law which could claim validity in their realm. Emperor Frederick Barbarossa

(1122–90) turned to Roman law for support in order to strengthen his jurisdiction over his German vassals

and the cities in northern Italy. According to Roman law, the emperor held the highest position within the

empire. Almost all administrative competences were vested in the emperor, who was also the highest judge

of appeal. According to the Digest, the decisions of the emperor would have the force of law (D. 1.4.1). As a

consequence, the emperor would not only have the highest judicial power, but also the highest legislative

power. These claims to authority were con�rmed by the glossators. At the Diet of Roncaglia in 1158, the

leading scholars of the Bologna law school provided the emperor with the support he was seeking. They

pronounced him to be competent to promulgate statutes as he desired. As a reward for their benevolent

cooperation, Barbarossa issued the constitution Habita, granting autonomy to the Bologna law school. Self-

rule was promised to the corporations of students, as if they were guilds. This enabled the corporations to

negotiate with the professors and rendered the students no longer subordinate to the municipal jurisdiction.

Another factor of interest consisted of what the literature has termed the ‘kulturelle Romidee’ (the

attribution of cultural supremacy to Rome). Rome was considered to be the origin of European civilization.

This ideal was again related to the Roman Empire of which the German realm was seen as a continuation. It
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1. Introduction

granted the study of Roman law a European dimension and �tted in with the medieval universalistic way of

thinking. Despite all local diversity, there was the one Catholic and Apostolic Church. Local churches were

linked together across borders in a universitas christianorum. The Ecumenical Council and the Roman Ponti�

as head of the Western Church symbolized that unity. This concept was promoted by the centralistic policy,

characteristic of a number of popes from the eleventh century onwards, the so-called Gregorian Church

Reform. Also canon law, which became a discipline of its own in the twelfth century, had a universal

character. It was a ius commune (literally: common law). It applied to all the faithful, irrespective of their

social or geographical origin. The ‘kulturelle Romidee’ o�ered the possibility of also adopting Roman law

as a ius commune, a secular counterpart of canon law, being the law of the emperor as opposed to that of the

pope.

p. 290

3

The world view just depicted was a kind of ideal, rather than one corresponding with reality. After all, the

Church did not cover the entire world. In the Iberian peninsula for a long period of time there existed a

peaceful coexistence between Christians, Jews, and Muslims. Moreover, there was full awareness of the

boundaries of the Christian world in eastern Europe and the adjacent Ottoman Empire, where Islamic law

was in force.

III. The Corpus Iuris in its Medieval Shape

The medieval manuscripts and the early modern editions of the Corpus iuris most commonly consist of �ve

volumes. The text of the Digest is spread over three volumes, viz. the Digestum Vetus, the Infortiatum, and the

Digestum Novum. The text of the Codex is divided into two parts. Book one up to and including book nine

constitute the Codex in its medieval form, while book nine up to and including book twelve are split o�. The

�fth and last volume of the Corpus iuris is the so-called Volumen or Volumen parvum, containing various

elements, viz. the Novels, albeit not the Epitome Juliani, but a compilation termed Authenticum, the last three

books of the Codex, also called the Tres Libri, and the Institutes. By the end of the twelfth century texts on

Lombard feudal law were also incorporated in the Volumen, the so-called Libri Feudorum. Some printed

editions of the Corpus iuris (from 1618, 1625, and 1627) include a sixth volume, containing a register of the

other �ve volumes, composed by Stephanus Daoyz (d.1619).4

I. Digestum Vetus—Digest, books I–XXIV.2

II. Infortiatum—Digest, books XXIV.3–XXXVIII

III. Digestum Novum—Digest, books XXXIX–L

IV. Codex—Codex, books I–IX

V. Volumen parvum—Authenticum, Tres Libri, Libri Feudorum, and Institutes

p. 291

It is not only the structure of the medieval Corpus iuris civilis which di�ers from the modern critical editions

(and the editio stereotypa based on these). The text version of the medieval Corpus iuris, the so-called

Vulgate, that is the Roman law texts from the Corpus iuris, as they were taught and commented upon by the

learned jurists during the Middle Ages, also di�ers from that of the modern critical edition.
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2. Digestum Vetus, Infortiatum, and Digestum Novum

3. The Codex

The Vulgate text of the Digest, also called littera Bononiensis (the ‘Bolognese text’) was not based on the

oldest complete manuscript of the Digest which was handed down, the Codex Florentinus, but on another text

tradition. The archetype of the latter is nowadays termed the Codex secundi ordinis. It was probably based on

two older manuscripts, that is the Codex Florentinus, mentioned above, and another older excerpt which has

been lost. Around 1080 Lombard jurists must have standardized its wording. Greek fragments were

translated into Latin and the inscriptions were shortened. Hundreds of manuscript copies and early printed

editions of this littera Bononiensis have been preserved in many alternative readings. Since the Codex secundi

ordinis was probably divided into three parts, so also was the Digest-text of the littera Bononiensis. The �rst

was the Digestum Vetus which means ‘the old book’: books I to XXIV.2. The second, the Infortiatum, literally

‘the forti�ed’, contained books XXIV.3 to XXXVIII. The third part was the Digestum Novum, which contained

books XXXIX to L. Digestum Novum could mean ‘the new book’, but the name may also refer to the heading

of the title with which it starts, that is De operis novi nuntiatione (noti�cation to discontinue the building),

which could have been corrupted into opus novum, hence Digestum Novum, in its turn a counterpart of the

Digestum Vetus.

The Codex Florentinus, which probably dates back to the time of Justinian himself, was preserved in Amal�.

In 1135 it was taken away by the citizens of Pisa and in 1406 it was seized by the inhabitants of Florence,

where it is still kept, since 1782 in the Biblioteca Medicea Laurenziana. The Codex Florentinus consists of two

volumes. The �rst contains book I to XXIX of the Digest, the second volume book XXX to L. The text version

of the Codex Florentinus is called the littera Florentina.

Whereas Western legal scholarship was for centuries based on the littera Bononiensis, neo-humanistic

scholarship of Roman law, which since the nineteenth century came to prevail in academic study, replaced

the Vulgate texts with new critical editions. The critical edition of the Digest, published in 1868–70 by

Theodor Mommsen (1817–1903), was primarily based on the Codex Florentinus (indicated as F in the

apparatus), although the text version of the latter was not always better than that of the littera Bononiensis,

going back to the Codex secundi ordinis (indicated as S in the apparatus).

p. 292

From the period prior to the eleventh century only excerpts of the Codex are known, the so-called Epitomae

Codicis. Some contemporary scholars are of the opinion that the full text was established through

comparison of these Epitomae. Other scholars, however, point out that from c.1080 these excerpts were

supplemented by the full text. The fact that this occurred at various locations and without great di�culties,

would indicate that the complete text was still known, they argue. Later in the twelfth century the text of the

Codex was split up into two parts. Book I up to and including book IX constituted the medieval Codex. The

other three books were adopted in the Volumen. Initially the Codex was deprived of the Greek constitutions.

Greek was not a language which the Bolognese jurists had mastered. ‘Graeca sunt, non leguntur’ they said,

‘That is Greek, which we do not read.’

By the end of the twelfth century the text of the Codex was somewhat modi�ed. The Justinianic Novels had

sometimes supplemented or corrected the provisions of the Codex. In view of the legal rule that a newer

provision supplants an older one (lex posterior derogat legi priori, see D. 1.4.4) the rules from the Novels had

to prevail. To indicate which provisions in the Codex were a�ected in this way, more than 200 concise

summaries, derived from the Novels, were inserted in the text of the Codex. These fragments are termed

authenticae (singular authentica). They were derived from the Authenticum (see below). Also some new

constitutions, issued in the twelfth and thirteenth centuries by emperors of the German Empire, were

adopted in the Codex as authenticae: two of Frederick Barbarossa, viz. Sacramenta puberum (inserted after C.
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4. The Volumen or Volumen Parvum

1. Introduction

2.[27]28.1) and Habita (inserted after C. 4.13.5), and more than ten of Frederick II (1194–1250). Also, by the

end of the twelfth century some Latin epitomae of the Greek constitutions of the Codex were created, some

produced by the Catalan jurist Pedro de Cardona (d.1183). They were subsequently added to the Codex.

The Volumen or Volumen parvum (literally ‘the less important part’) consisted of various elements. First

there was a collection of Justinianic Novels, termed the Authenticum. This was not the compilation known

from the early Middle Ages as Epitome Juliani, but another one, containing 134 constitutions, translated

from the Greek. It was called Authenticum, because Irnerius was convinced of its authenticity. Ninety-eight

constitutions from this collection were adopted in the Volumen.

p. 293

Secondly, the Volumen contained the so-called Tres Libri, books X, XI, and XII of the Codex. These books were

split o�, since they contained almost exclusively public law, in which the Bolognese scholars had no major

interest.

The Libri Feudorum, texts on Lombard feudal law, constituted the third part of the Volumen. These texts had

no Roman origin. In the middle of the twelfth century a law student in Bologna, named Anselmus, is said to

have lodged a complaint with his father, the Milanese magistrate Obertus de Orto, about the fact that no

feudal law was taught in Bologna despite its interest for legal practice. Subsequently, Obertus sent his son

two series of important texts on feudal law, consisting of texts derived from the constitutions of the German

emperors and notes on Lombard law. Through elaborating and supplementing these texts, the Libri

Feudorum came into being, which by the end of the twelfth century were adopted in the Volumen. Scholarly

interest in this �eld of law resulted in a ‘romanization’ of feudal law by the use of new terminology

developed on the basis of the Corpus iuris. Roman ownership was basically allodial and indivisible. By

regarding the vassal as a kind of long-lease tenant, ownership as regards real estate and feudal o�ces was

split up into two proprietary claims coexisting alongside each other, viz. the dominium directum of the lord

and the dominium utile of the vassal.

Finally, Justinian’s Institutes were also part of the Volumen. It is assumed that the text of the Institutes was

handed down without interruption from the early Middle Ages, although there are hardly any surviving

manuscripts dating from before the eleventh century.

IV. The Glossators

The scholars who studied and taught Roman law up to the middle of the thirteenth century are referred to as

glossators. As stated above, they owe that name to the glosses they wrote. Glosses are explanatory notes

which were added to the manuscripts of the Corpus iuris, initially between the lines (interlinear glosses), but

soon also in the margin of the text (marginal glosses). The glosses were the result of the glossator’s didactic

activities. In order to interpret a fragment from the Corpus iuris, �rst the di�cult terms of the text had to

be explained. Subsequently, the text had to be related to other provisions in the Corpus iuris. When this was

achieved, the coherence and purport of the entire fragment were dealt with.

p. 294
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2. Pre-Accursian Glossators

According to tradition, Irnerius was the founder of the Bolognese law school and had four students, the so-

called ‘four doctors’ or quatuor doctores: Martinus (d. after 1157), Bulgarus (d.1166), Hugo (d. before 1171),

and Jacobus (d.1178). On his deathbed (around 1130), when asked who should succeed him, Irnerius is said to

have spoken the following words: ‘Bulgarus has the golden tongue; Martinus has full knowledge of the law;

Hugo understands the law; Jacobus is just like me.’  Accordingly, Jacobus was destined to succeed Irnerius.

We know, however, that the other three doctors also continued their teaching in Bologna.

5

In the middle of the twelfth century a controversy arose between two of the four doctors. On the one hand

there was Bulgarus and the majority of scholars, constituting the mainstream. On the other there was

Martinus, only followed by a minority, constituting the dissenting line. At the root of the controversy was

the question of how the texts of Roman law should be interpreted. Bulgarus was inclined, much more

strongly than Martinus, to cling to the simple, grammatical purport of the texts. In cases of contradictory

provisions in the Corpus iuris, he tried to envisage what Justinian and his compilers would have originally

meant. He was certainly not inclined to attach great value to exceptional cases which seemed to deviate from

the principal rules. To his mind these had been introduced in contravention of the spirit of the law (ratio iuris

or ratio legis) and one could not attach far-reaching conclusions to these texts. The Digest itself already

ruled on this in D. 1.3.14: ‘What is accepted contrary to the spirit of the law as generally applicable, should

not be followed in its ultimate consequences.’6

Unlike Bulgarus, Martinus was sometimes inclined to list the exceptional cases he traced in the Corpus iuris,

and subsequently generalize these by interpreting them extensively and, by so doing, e�ectively adopting

them as re�ecting the principal rule, thereby rendering the apparent principal rule from the Corpus iuris

itself into an exception. Neither was Martinus afraid of disqualifying texts which obviously re�ected the

principal rule by teaching that these texts merely re�ected ‘the solution of strict law (rigor iuris)’. Opposed

to this solution, his approach was based on equity (aequitas). This equity did not consist of a vague kind of

fairness, but in ‘being consistent’. The principles of law underlying the exceptional cases should be applied

in other cases as well (in paribus paria), even if this clashed with a great number of other texts in the Corpus

iuris. By such reasoning Martinus rendered equity more or less into an autonomous source of law. He let

equity prevail, even if such equity was not yet ‘polished’, that is expressed in the text of the law. This

approach enabled Martinus to defend a series of opinions, contradicting principal rulings in the Corpus iuris.

He taught that the buyer is entitled to speci�c performance, that there exists a general liability for unjust

enrichment, and that a contractual �ne should not exceed double the value of the performance, for example.

p. 295

Bulgarus and his followers, belonging to the mainstream, rejected the approach of Martinus and spoke

about a ‘false equity’ and a misconception. Equity should �rst be polished, that is expressed in the text of a

law book, before it can be applied. Unpolished or raw equity can be no source of law. The opinions of

Bulgarus, apart from a single exception, were adopted by his student Johannes Bassianus (d.1197), who

became well known because he subsumed all Roman law remedies in the �gure of a tree, the arbor actionum.

Eventually, also Azo and the Accursian Gloss (see below) followed the teachings of Bulgarus and rejected the

opinions of Martinus.

The most important students of Johannes Bassianus were Azo (d. c.1230) and Hugolinus (d. after 1233). The

works of Azo, especially his Summa Codicis, remained authoritative until the end of the Middle Ages, which

found expression in the saying: ‘Chi non ha Azzo, non vada a palazzo’ (‘Whoever does not master the works

of Azo, he ought not to enter the courthouse’).  In addition, Hugolinus wrote a commentary to the Codex,

albeit in the shape of an apparatus. Azo and Hugolinus must have been rivals, each one with his own

followers. In the jurists’ biographies, composed by Thomas Diplovatatius (1468–1541), an Italian

practitioner of Greek descent, one �nds legendary stories about their mutual con�icts. They would have met

regularly in the palace (courthouse) of the podestà (the administrator and magistrate in Italian cities),

7
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3. The Gloss of Accursius

4. The Teaching of Roman Law in Bologna and Elsewhere

where they had quarrels. One day, when coming down from the palace, we are told how Azo would, at the

insistence of the devil, have killed Hugolinus. In that event, however, Azo would have then su�ered

decapitation.8p. 296

The controversy between Martinus and Bulgarus occurred in the second half of the twelfth century and

concerned the interpretation of the Corpus iuris. Azo and Hugolinus were opponents at the beginning of the

thirteenth century, in both scholarly and personal terms. In the middle of the thirteenth century there was

again rivalry. This time the interpretation of the Corpus iuris was not at stake. The jurists involved, Accursius

(1182–c.1263) and Odofredus (d.1265), both teaching Roman law in Bologna, agreed on the meaning of the

texts to a great extent. They competed, however, about who would be the �rst to �nish a complete

commentary on the Corpus iuris civilis. Accursius had started to compose a doctrinal apparatus of glosses

(Glossa) around 1220, based on the glosses of Azo and Hugolinus, while Odofredus was editing his lecture

notes (Lectura), also containing references to historical and contemporary events. Accursius was said to

have overtaken Odofredus. He had pretended that he was not feeling well, and retreated to his villa in the

country, where he worked continuously on the Gloss. Subsequently, he returned to Bologna to overwhelm

Odofredus with his completed work.9

The Gloss of Accursius became the Standard or Ordinary Gloss (Glossa Ordinaria), copied in the manuscripts

in the margins of the text (in two columns) of the various parts of the Corpus iuris itself, and it followed the

same layout (together with the main text) when it was printed in the early modern editions. The Gloss

comprised 96,000 glosses and soon managed to replace almost all the earlier literature, produced by the

glossators. It became of major importance as soon as Roman law was to be applied in practice. Because the

Roman texts, especially those of the Digest, were not easily accessible and contained all kinds of obscurities

and contradictions, the Gloss appeared to be an indispensable aid. Accordingly, the Glossa Ordinaria,

together with Azo’s Summa Codicis, for centuries remained the main access to Roman law, both for

scholarship and legal practice.

The law school or university of Bologna was not administered by the professors. The corporations of

students, resembling guilds, negotiated with the professors about lectures and remuneration. The

professors had no steady income. Twice a year they could have their beadle raise money in the lecture hall

and, moreover, they were entitled to examination fees. In their turn students were dependent on the

professors. The constitution Habita, mentioned above, had withdrawn them from the control of the

municipal authorities and placed them under the jurisdiction of the professors.

p. 297

Around the middle of the twelfth century Bologna accommodated approximately 1,000 students. Apart from

attending lectures (lecturae) and a repetitio once a week where texts from the Corpus iuris were read and

interpreted, the students practised in disputations, discussing a legal case or question (quaestio). One

proceeded according to the approved, scholastic method, which had its roots in the work Sic et non (1122) of

Pierre Abélard (1079–1124). This method, ‘sic et non’, literally ‘yes and no’, implied that as many arguments

as possible were looked for in order to substantiate or reject a certain opinion or statement. These

arguments were, subsequently, confronted by each other. A comparison would eventually lead to a solution

(solutio). For legal disputations, students would search the Corpus iuris for arguments pro and con in order to

defend the position of the parties in the �ctitious con�ict of a given case.

The student corporations or nations (nationes) were organized on the basis of geographical and ethnic

origin. The natio to which a student belonged depended on his cultural background and the particular
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5. The Glossatorsʼ Scholarly Works

vernacular he spoke. The nations were joined together into two universities (universitates), one for the

citramontani, that is the Italian students, such as those of the Tuscan and Lombard nation, and one for the

ultramontani, that is the students from the other side of the Alps, such as those of the Catalonian, German,

and English nations. The students could negotiate about the teaching programme with the professors united

in the collegium doctorum. Because some professors shrugged o� their teaching obligations too lightly, from

1252 the corporations submitted the professors to the so-called punctatio liberorum. Within a �xed number

of days (terminus) the professors were meant to have lectured on a series of texts, determined in advance by

the students. If they did not succeed in doing so, they had to pay a �ne.

The Bolognese law professors often managed to accumulate a fortune. It was not only the lectures and

examinations which were a source of income. Although prohibited by the Church, some of them lent money

to students in return for interest, when the latter were facing problems of liquidity because their bill of

exchange had not reached Bologna in time. Unlike the banks, the professors were satis�ed with a pledge of

study materials without transfer of possession, which enabled the students to continue using their books.

The Bolognese professors also played a role in book production. A law student would need copies of the

Digestum Vetus and the Codex. He could purchase these as manuscripts or rent quires of both the principal

text and the glosses. Subsequently he could have those quires copied by a copyist. These quires, known as

peciae, could be rented from the local book sellers (stationarii), some of which were employed by the

professors. These practices made many a Roman law scholar fabulously rich. Accursius owned various

estates, a splendid villa and in the city of Bologna the Palazzo d’Accursio. The expenses to be incurred

when studying in Bologna were considerable. For each of the �ve volumes of the Corpus iuris 200 folios of

parchment were needed and to produce these required around 100 sheep. Apart from the parchment the

student had to pay the rent for the peciae and the wages for the copyists. Nevertheless handwritten volumes

of the various parts of the Corpus iuris were produced in enormous quantities, evident from the fact that

some 2,000 are still extant today.

p. 298

From Bologna the teaching of Roman law soon spread to other places throughout Europe. Already in the

time of Irnerius there was a school of law in the south of France, originating from a number of convent

schools and chapters. Around 1160 the glossator Placentinus (d. c.1180) started to teach in Montpellier.

Pillius (d. after 1207) went to teach in Modena. Vacarius (d. after 1198) taught Roman law in England, from

1170 at the cathedral school of Lincoln. Around 1149 he composed a compilation of texts from the Corpus

iuris, the Liber pauperum (literally: book of the poor), which from 1190 was also used at the University of

Oxford.

Roman law was taught in Paris until 1219, when this was prohibited by the bull Super Speculam of Pope

Honorius III (d.1227). It is likely that the pope wanted to prevent students studying with an ecclesiastical

scholarship in Paris from being trained in Roman law to such an extent that they could afterwards accept a

secular o�ce, which was �nancially more attractive than working for the Church. Accordingly, in Paris the

curriculum in Roman law could not come to full bloom as it had done in Bologna and did elsewhere. Because

of the need for jurists with a distinct expertise in Roman law the University of Orléans was founded later in

the thirteenth century.

The glossators owe their name to the fact that they wrote glosses. All the same, their scholarly work and

didactic activities also resulted in di�erent kinds of writing. Many of these works developed out of the

glosses and have their roots in the scholastic way of dealing with the texts. Here follows a concise outline.

— Glosses were explanatory notes between the lines or in the margin of the text of the Corpus iuris. One

manuscript could contain several layers of glosses, written by various hands and dating from various
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periods of time. Glosses contained references to other texts, scattered all over the Corpus iuris, the so-

called allegations (allegare means ‘to come up with’, ‘to adduce’). Sometimes the allegations

supported the text in question (similia), sometimes they seemed to state the opposite (contraria).

Glosses could be anonymous or provided with a so-called siglum, usually the initial letter of the name

of the jurist who wrote the gloss: y, for example, stood for Irnerius, b., bul. or bulg. for Bulgarus, m. or

mar. for Martinus, Jo., Jo.b. or Job. for Johannes Bassianus, a. for Azo, ac. for Accursius, etc.

— An apparatus was a coherent series of glosses, in which the various subjects were dealt with in a

certain order and sequence. This category was practised only from the time of Azo. The Accursian

Gloss was the most well known of all apparatuses.

— Distinctiones were further elaborations of certain notions from the Corpus iuris, usually discerning two

or more subcategories (see below). Hence the term distinction. They could take the shape of glosses,

but some are handed down separately.

— Summae (summa means ‘entirety’, ‘the whole’) discussed an entire part of the Corpus iuris, describing

and summarizing its content title by title. Summae were composed for the Codex and the Institutes,

not for the other parts of the Corpus iuris. This genre emerged in the middle of the twelfth century.

The summae had an internal coherence and a logical structure, unlike the summae of the canonists on

the Decree of Gratian. The latter rather resembled an apparatus and followed the text of the Decree

canon by canon.

— Lecturae were ‘lecture notes’, a series of observations re�ecting an orally presented lecture. They

could be recorded by a student (lectura reportata) or be written out by the professor (lectura redacta).

— Dissensiones dominorum were collections of controversial issues. Every dissensio displayed the various

points of view, provided with the names of the glossators who defended these views and their main

arguments, derived from the Corpus iuris. These collections contained many controversies between

Martinus and Bulgarus.

— Quaestiones recorded in writing an oral dispute, concerning a case or a legal problem. The collections

of quaestiones sometimes derived their names from the day of the week on which the disputes would

usually take place: quaestiones sabbatinae were those debated on Saturdays, quaestiones dominicales

those on Sundays.

— Brocarda are general phrases encapsulating principles, derived from the Corpus iuris. Most of the time

they were provided with a series of references to texts which supported or queried the statement.

p. 299

In early modern times only some writings of the glossators were published in printed form, such as the

Summa Codicis and the Lectura super Codicem of Azo, the Lectura of Odofredus and the Accursian Gloss. From

the nineteenth century onwards only a limited number of important writings was made accessible.  For 

investigating the doctrines of the glossators, contemporary researchers are still dependent on

manuscripts.

10p. 300
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6. Interpreting the Corpus Iuris

a) Introduction

b) Harmonizing the Texts

The glossators, although well aware of the fact that the Corpus iuris civilis comprised the law of ancient

times, did not adopt it as a historical set of materials, neither did they interpret its contents out of a merely

theoretical interest. From the beginning, they were aware of the possibility of adopting the Corpus iuris as

living law. However, within the legal world of western Europe with its own traditional normative sources,

they could not simply regard it as the law in force. The glossators proceeded on the basis of their own, often

implied, principles. What they did was to interpret the Corpus iuris in such a way, that it could o�er

assistance for interpreting indigenous law as well as function as an additional source of law. Whenever

possible they harmonized the antinomies (contradictory provisions) they found within the Corpus iuris. They

attempted to interpret the provisions of the Corpus iuris in a way which rendered them socially acceptable

and better adapted to existing standards, especially those of canon law. Moreover, they tried to systematize

Roman law in order to make the Corpus iuris easier to handle. To achieve all this could require disregarding

the original grammatical or historical meaning of a text, which makes the glossator’s interpretations

sometimes look like misinterpretations to modern eyes.12

Where the compilers of Justinian did not succeed in harmonizing the texts, adopted in the Corpus iuris, the

glossators saw it as their task to achieve this after all. In order to derive arguments from the Corpus iuris for

legal practice, the texts had to be consistent. At the same time the harmonizing interpretation could also be

used as a tool to adapt and systematize Roman law. Thus, the fundamental attitude to harmonizing any

antinomy was prompted by a socio-legal policy rather than a slavish obedience to the introductory

constitutions of the Digest, where Justinian ordered that his compilation should be free of inconsistences.

These constitutions were hardly provided with any glosses, which indicates that they were of no major

importance for the glossators, while Justinian’s prohibition in §21 and §22 of the constitution Tanta/Δέδωκεν

against commenting on the texts or using abbreviations when copying the texts, was completely ignored by

them.

p. 301

Texts in the Corpus iuris can be internally inconsistent, because they may prescribe divergent solutions for

identical cases. If so, the medieval jurists could argue that the cases were in fact not identical at all, by

assuming that the circumstances were not the same. That could perfectly explain the di�erent outcome. In

some ways this method was a kind of misinterpretation, because without any basis facts were added to text

A but not to text B.

The jurists could also harmonize contradictory texts by introducing distinctions (distinctiones). A legal

notion or a remedy, brought up in certain texts of the Corpus iuris, could be re�ned into one or more

subcategories. Subsequently, it could be argued that in the text of case A subcategory (i) was meant, whereas

in the text of case B subcategory (ii) was meant. This method can also be seen as a kind of misinterpretation,

because notions were introduced which the texts did not mention and with which the Corpus iuris was

sometimes not even acquainted.
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c) Adapting the Texts

d) Systematizing the Texts

The medieval methods of interpreting the texts from the Corpus iuris in a di�erent way to what they seem to

have meant grammatically or from the perspective of Justinian and his compilers, often served the purpose

of consciously adapting the substance of Roman law. In this respect the early glossator Martinus had

proceeded rigorously. His equitable arguments resulted in an interpretation which violated the original

purport many texts must have had. The majority of his contemporaries, followed by the commentators of

the fourteenth and �fteenth centuries, proceeded with more subtlety. However, inch by inch, they also

unequivocally adapted substantive Roman law.

There were good reasons for doing so. The study of Roman law did not �ourish in a legal vacuum, but within

an existing social and legal order. If Roman law was to play a part of some interest in legal practice, it had to

be socially acceptable, especially in situations where Roman rulings seemed to deviate entirely from

indigenous as well as canon law. If not adapted adequately, Roman law would taste defeat. Eventually the

scholars of Roman law would have to admit that major parts of the Corpus iuris were unsuited to become

operative and should be regarded as obsolete. Accordingly, the misinterpretation of the Roman texts was

also directed at ‘saving the face of Roman law’, as it was aptly expressed in the literature.13p. 302

The glossators also instigated an early systematization of Roman law. Major parts of the Corpus iuris had a

casuistic nature, although the �nal title of the Digest, ‘the rules on ancient law’ (de regulis iuris antiqui),

consisted of a rich collection of legal maxims. Unlike Roman law, canon law greatly depended on legal and

ethical principles which in a deductive manner could be applied to a speci�c case. This may have inspired

the glossators, apart from the purpose of getting a better grip on Roman law in order to apply it, so as to

collect texts and arguments, derived from the Roman casuistry, for and against certain legal opinions, and

subsequently to weigh these arguments against each other. In this way the glossators came to their brocarda

(see above). It was the commentators (see below) who took a step further by constructing in an inductive

way the general rules underlying the casuistic provisions, which were not yet explicitly stated in the Corpus

iuris.

V. Early Reception of Roman Law: The Start of a Ius Commune

The law school of Bologna enabled Roman law to start a second life. Roman law had a universal nature. Just

like canon law, it was not considered to be restricted to a certain legal circle or a certain territory. The idea

that there can be law applicable to all human beings was already expressed in the Digest (D. 1.1.9).

Accordingly, the common legal traditions, which emerged in the Middle Ages in Europe, that is those of

canon law and Roman law, are termed ius commune, literally ‘common law’. They constituted the

counterpart of the law in force locally and which was termed ius proprium. Unlike canon law, however,

Roman law did not become a system of law, to be introduced anywhere in its pure state. The Corpus iuris

never managed to function as the book of law Justinian must have hoped it would be. Given the complexity

of legal sources in western Europe by the time academic legal scholarship started to prosper, it was

impossible simply to confer general validity on the age-old Corpus iuris civilis.

The Corpus iuris was �rst of all the object of intellectual re�ection. In this way it could leave its mark on the

scholarly formation and way of thinking of academic jurists. It provided the intellectual stock-in-trade,

enabling professionally educated jurists to analyse complicated cases and work out solutions. Accordingly, it

gained signi�cance for legal development. Henceforth, the debate concerning legal questions took place

against the background of Roman law. It was impossible to imagine any kind of legal reasoning without

p. 303
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arguments derived from the Corpus iuris. Roman law became the common legal culture. Centuries after the

Corpus iuris had come into existence, it contributed to the formation of private law dogmatics, with which

Roman law itself had not been familiar. Most of the doctrines of the law of property and the law of

obligations we know today in the civilian tradition were developed incrementally on the basis of Roman law,

and took shape sometime between the twelfth and the sixteenth centuries.

Although the Corpus iuris civilis was never promulgated again as a single code of law and never resulted in a

uniform system of law, it did greatly in�uence legal theory and practice in continental Europe. Moreover,

from the outset it must have been of some practical interest to study Roman law. Otherwise it is

inconceivable that students from throughout Europe would have de�ed the dangers—many a student died

at an early age and far from his native soil—and invested so much time and money in order to obtain a

degree in Roman law. This cannot be explained from a merely intellectual interest in Roman Antiquity,

supposing such a thing existed in the twelfth and thirteenth centuries, but rather derives from the fact that

scholars with a degree in Roman law could �nd employment in the administration and judicature of the

Church, the feudal lords, and the emerging cities.

The gradual penetration of Roman law into legal practice is termed ‘reception’. This reception was not

imposed by secular or ecclesiastical authorities, but resulted from the interaction between two legal

traditions, viz. that of indigenous law and that of Roman law. Both were of a European nature. Indigenous

law had a Germanic origin and had been spread throughout Europe by the Germanic tribes, as, for example,

with the Lombards in Italy. Roman law had survived in the various leges barbarorum and in the lex Romana

Visigothorum. Throughout Europe the local law displayed Germanic, as well as some Roman elements.

Feudal property was characteristic of the Germanic tradition, allodial property of the Roman tradition. In

the late Middle Ages, however, after the study of the Corpus iuris was taken up, Roman elements managed to

gain the upper hand at the expense of Germanic elements. Customary law was recorded in Roman

terminology, making Roman rules more easily applicable, and Roman law could serve as a subsidiary law for

the commonly lacunary rulings of customary law. Reception of Roman law did not take place to the same

extent everywhere. In England it hardly made any headway, for example.

Early reception took place through canon law. From the thirteenth century onwards, canon law functioned

increasingly as the common law (ius commune) of the entire Christian world. It spread to the remote corners

of Europe and applied to every baptized Christian, irrespective of status, gender, ethnic origin, or social

position. When the sources of canon law had gaps, the canonists applied Roman law. Accordingly, Roman

law spread in the company of the universally valid law of the Church, ‘as a lackey on the footboard of

canon law’s carriage’ as it is aptly described in the literature.

p. 304
14

In the south of Europe reception of Roman law took place sooner than in the north. At an early stage, the

Corpus iuris had a considerable in�uence in the south of France, where the Lex Romana Visigothorum had

continued to be the principal written source of law. With the advent of law schools and the teaching of

Roman law in Montpellier, this role was taken over increasingly by the Corpus iuris civilis. In the thirteenth

century many provisions of Roman law were con�rmed in the legislation of cities and princes in southern

Europe. From 1210 onwards, the communes (city-states) of Italy embraced striking legislative undertakings

by constituting and recording their local law in so-called statutes (statuta). This statutory law could also

ratify rulings of Roman law. Royal legislation could to a large extent consist of provisions, directly derived

from the Corpus iuris civilis. This holds good for the Liber Augustalis, which Frederick II promulgated in 1231

for the kingdom of Sicily, and the Siete Partidas, promulgated for Castile in 1265 by King Alfonso X (1221–

84).

D
ow

nloaded from
 https://academ

ic.oup.com
/edited-volum

e/27972/chapter/211608482 by Vrije U
niversiteit Am

sterdam
 Library user on 10 O

ctober 2022



1. The Commentators and their Writings

VI. The Commentators

At the end of the thirteenth century, the scholarly study of Roman law began to spread widely across Europe.

When in 1274 the law school of Bologna had to close temporarily because of the heated con�ict between the

Guelphs (the mercantile families supporting the pope in his con�ict with the emperor) and the Ghibellines

(the old landed nobility which was ill-disposed towards secular power of the pope), many professors and

students went elsewhere. The German nation settled in Padua, many Spaniards went to Salamanca and the

French to Orléans. Legal scholarship had now �rmly settled itself in all kinds of cities, including a good

number outside Italy. The curriculum for studying law (Corpus iuris civilis) and the teaching language (Latin)

were the same everywhere. This enabled students, once they had started their education, to continue it

elsewhere. From the fourteenth century onwards it was not uncommon to study both Roman and canon law.

Thus one obtained an academic degree in ‘the two laws’ (utrumque ius).p. 305

The next generations of jurists, learning and teaching the Corpus iuris, are referred to as commentators. Just

like the glossators, they owe their name to the type of writings they produced, that is commentaria,

continuous commentaries on the various parts of the Corpus iuris. In these commentaries they would treat

the substance of the Corpus iuris title by title and this separately for the Digest, Codex, and Institutes. Unlike

the glossators, they gave summarizing explanations, thereby addressing all kinds of legal questions,

sometimes also with reference to sources of indigenous law or contemporary case law. The outcome was

quite di�erent to the scholarly work of the glossators. While the latter had been primarily occupied with the

Corpus iuris, the commentators had a broader view. To a greater extent than the glossators, they had an eye

for legal practice and legal sources in force such as those of canon law, Lombard law, and statutory law.

Whereas the glossators had primarily explained and harmonized the texts from the Corpus iuris, the

commentators started looking for the general principles of law underlying the casuistry of Roman law,

which could be suitable for applying it in practice.

For their more liberal approach to the texts, the commentators did not turn to equity for support as an

autonomous source of law, as Martinus had done in the twelfth century. However, the in�uential

commentator Bartolus de Saxoferrato (1314–57) did distinguish three methods of interpretation, allowing

equitable arguments to play a distinctive role again, viz. an extensive, restrictive, and declaratory

interpretation.  Extensive interpretation means that a provision can be applied analogously to a case,

which, seen from the perspective of the purport of the provision, can be regarded as an equal case.

Restrictive interpretation had to do with exceptions to this extensive interpretation, that is the cases where

there could be no analogy. The declaratory interpretation implied, amongst other things, that one could

deviate from the literal meaning of a provision, when the ‘spirit of the law’ (ratio legis) was incompatible

with applying the provision in such a literal way.

15

Apart from commentaria, the commentators also wrote tracts, that is monographs on a certain issue, and

consilia, that is advisory opinions given in view of legal proceedings. In Italy, a practice had come into being

of consulting scholarly jurists concerning a speci�c legal dispute. This could be done by one of the parties,

but also by the magistrate. One could submit to the jurist a description of the case, along with some

questions, or a previous decision or sentence, which was queried, or a series of separately phrased legal

questions concerning the case, in order to obtain a consilium. In a consilium a dispute could be dealt with in

its full range or restricted to certain aspects. In the former case the consilium could result in a draft text for a

sententia di�nitiva. According to statutory law, but not according to the ius commune, a magistrate was

bound by such a consilium. Important consilia were compiled and edited. The learned jurists could also be

called in as arbitrators in threatening con�icts. They would give their judgment in a ‘sentence’

(sententia). Both the consilia and the sententiae contained references to the Corpus iuris. Many believed that it

p. 306
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2. The School of Orléans

3. Bartolus de Saxoferrato (1314–57)

was pre-eminently Roman law which could yield the arguments for supporting the positions of the parties

in such con�icts.16

As stated above, a university was founded in Orléans in the thirteenth century. The jurists teaching there

constituted the so-called School of Orléans and were also called ‘ultramontanes’, since, seen from Bologna,

they were located on the other side of the Alps. They did not follow blindly the opinions of Accursius and

even defended dissenting opinions of Martinus, albeit often with new arguments. The most important

representatives of this school were Jacques de Révigny (d.1296) and Pierre de Belleperche (d.1308).  The

intellectual legacy of Orléans was brought to Italy by Cinus of Pistoia (1270–1336), who incorporated the

teaching of Révigny and Belleperche in his commentary on the Codex (1312–14). Cinus may not have had

such an enormous in�uence in Italy, but his student Bartolus de Saxoferrato did.

17

Bartolus was a lecturer in Roman law, but was also a practitioner and legal adviser, and held many social

functions. He taught at Perugia and during his relatively short life produced an enormous quantity of legal

writings: commentaries on the entire Corpus iuris; hundreds of consilia; quaestiones; and tracts on various

subjects, such as the Tractatus Tyberiadis seu de Fluminibus, dealing with legal problems related to rivers, and

the Tractatus represaliarum, dealing with the proceedings for applying a letter of reprisal.  Bartolus

envisaged the role Roman law could play as a guide for interpreting local, statutory law. Departing from the

rule of Roman law, enshrined in D. 1.1.9, that all peoples are competent to establish their own law, local

statutes were considered to be the common law of each Italian commune (statutum dicitur ius commune in

patria). Bartolus taught, however, that, when applying statutory law, Roman law could be used as an aid,

particularly the legal principles underlying the Roman texts. Moreover, in case statutory law did not cover

the case, one could fall back on Roman law (ubi cessat statutum, habet locum ius civile). According to the

statutes of Bologna and Verona, the Glossa Ordinaria could also be applied when these statutes appeared to

be incomplete. This implied that Roman law in its medieval interpretation was increasingly accepted as an

additional source of law, which could supplement the standards of the local ius proprium and eventually

intermingle with it. The search for legal rules underlying the Roman casuistry in particular is characteristic

of the so-called Bartolistic method, which was followed by other commentators, such as Baldus de Ubaldis

(d.1400), one of Bartolus’ students, Paulus de Castro (d.1441), and Jason de Mayno (1435–1519). To a greater

extent than the glossators, the commentators brought Roman law up to date. In the early modern period the

commentaries and consilia of these jurists became accessible in printed form.

18

p. 307

In the same way as Azo’s Summa Codicis and Accursius’ Glossa Ordinaria, the commentaries of Bartolus

functioned as an entry point to the complicated Roman law texts, especially those of the Digest. For more

than 100 years they dominated legal scholarship. The Bartolistic method became the leading one and was

followed throughout Europe: ‘Nobody is a good jurist, unless he is a bartolist’ (Nemo jurista, nisi bartolista),

it was said. In the �fteenth century in Italy the rule applied that, whenever the commentators formed a

consensus on a certain issue, the magistrate could not deviate from that opinion. Bartolus also had

enormous authority on the Iberian peninsula. In 1427 King Juan II of Castile (1405–54) ruled that only the

opinions of the canonist Johannes Andreae (d.1348) and those of Bartolus could be cited in court. In a

pragmática of 1447, the Reyes Católicos ruled that, whenever the sources of law were silent, the opinions of

Bartolus and Baldus were decisive.
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The critical editions, on which the editio stereotypa of the Corpus iuris civilis is based, came into being in the nineteenth
century.

1

An indication of an even earlier presence of a copy of the Digest in the West are the Pommersfeldener fragments.2
There is a considerable coherence between Roman law and canon law scholarship in the Middle Ages, which makes the
restriction of this contribution to Roman law deviate somewhat from the reality of medieval society, which was unfamiliar
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with a strict separation between the ecclesiastical and the secular domain.
This volume is a useful tool for searching certain subjects in the Gloss (see below) and in the works of later medieval
jurists. Other such tools are the Dictionarium iuris of Albericus de Rosate (c.1290–1353) and the Repertorium iuris utriusque
of Giovanni Bertachini (d.1497).

4

The statement is recorded in the Historia rerum laudensium of Otto Morena (d.1168); see Ferdinand Güterbock (ed), Das
Geschichtswerk des Otto Morena und seiner Fortsetzer über die Taten Friedrichs I in der Lombardei (Weidmann 1930) 59:
ʻBulgarus os aureum, Martinus copia legum, Mens legum Ugo, Jacopo id quid ego.̓

5

D. 1.3.14 ʻPaulus Quod uero contra rationem iuris communis receptum est, non est producendum ad consequentias.̓  D.
50.17.141 pr has a similar purport.

6

Thomas Diplovatatius, ʻLiber de claris iuris consultisʼ (1968) 10 Studia Gratiana 68.7
Diplovatatius, ʻLiber de claris iuris consultisʼ (n 7) 71: .̒ . . Azo fuit de principalioribus illuminatoribus iuris et ipse Ugolinus
glossator; et regulariter in palatio discordabant in tantum, quod tandem instigante diabolo semel Azo Ugulinum dum
descenderent de palatio potestatis interfecit, et illa de causa Azo decapitatus fuit.̓

8

The legend is described by Benvenuto da Imola (1330–88) in his commentary on canto XV of the first part (Inferno) of
Danteʼs Divine Comedy. See William Warren Vernon and James Philip Lacaita (eds), Benevenutus de Rambaldis de Imola,
Comentum super Dantis Aldigherij Comoediam, Part I (Florentiae Barbera 1887) 522–3.

9

For example Gustav Friedrich Haenel (ed), Dissensiones dominorum sive controversiae veterum iuris romani interpretum qui
glossatores vocantur (Leipzig 1834; reprint Scientia Verlag 1964); and Tammo Wallinga (ed), The Casus Codicis of Wilhelmus
de Cabriano (Klostermann 2005).

10

A survey of medieval legal manuscripts can be found in the Verzeichnis der Handschri�en zum römischen Recht bis 1600,
edited in 1972 in four volumes by Gero Dolezalek and Hans van de Wouw, and the Repertorium manuscriptorum veterum
Codicis Iustiniani, edited in 1985 in two volumes by Gero Dolezalek. The former is now found on the Internet site
ʻManuscripta juridica ,̓ see <http://manuscripts.rg.mpg.de/>. Many of the manuscripts are digitalized and can be found on
<http://www.beic.it/it/articoli/manoscritti-giuridici-medievali>.

11

On the method of the glossators, see Gerhard Otte, Dialektik und Jurisprudenz. Untersuchungen zur Methode der
Glossatoren (V. Klostermann 1971).

12

Gero Dolezalek, ʻThe Moral Theologiansʼ Doctrine of Restitution and its Juridification in the Sixteenth and Seventeenth
Centuriesʼ (1992) Acta Juridica 104, at 105.

13

Gero Dolezalek, ʻCanon Law and Roman Law. Some Statistics on Manuscripts in the Vatican Libraryʼ in A Ennio Cortese:
Scritti promossi da Domenico Ma�ei e raccolti a cura di Italo Birocchi, Mario Caravale, Emanuele Conte, Ugo Petronio, Part I
(Il Cigno 2001) 500–5, at 500.

14

Bartolus ad C. 1.15.5, n 8.15
For a further introduction into the consilia literature, some of the following volumes may be helpful: Ingrid Baumgärtner
(ed), Consilia im späten Mittelalter: Zum historischen Aussagewert einer Quellegattung (Thorbecke 1995); Mario Ascheri,
Ingrid Baumgärtner, and Julius Kirshner (eds), Legal Consulting in the Civil Law Tradition (The Robbins Collection 1999);
Carla Frova, Maria Grazia, Nico Ottaviani, and Stefania Zucchini (eds), VI centenario della morte di Baldo degli Ubaldi 1400–
2000 (Università degli studi di Perugia 2005).

16

Pioneering work in researching the School of Orléans was achieved in the previous century by scholars from the University
of Leiden, such as Eduard Maurits Meijers (1880–1954) and Robert Feenstra (1920–2013) and their students.

17

In the preface of the Tractatus Tyberiadis Bartolus stated to have written the tract during a short summer holiday in a villa
overlooking the Tiber near Perugia (ʻCum igitur ad lecturem vacarem et recreationis causa in quedam villa prope
Perusium super Tyberis constituta accederemʼ).
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